Meeting Between Staff of the Federal Reserve Board and
Representatives and Members of the Student Loan Servicing Alliance (SLSA)
September 12, 2022

Participants: David Bowman, Lucy Chang, Cody Gaffney, Dafina Stewart, and Evan
Winerman (Federal Reserve Board)

Scott Buchanan (SLSA); Jen Earyes and Elizabeth Han (Navient); Matt Brinkman
(Nelnet); Lynn Armes and Matthew Grey (Truist); Toms Zachariah (Barings)

Summary: Staff of the Federal Reserve Board met with representatives and members of SLSA
to discuss the Board’s notice of proposed rulemaking to implement the Adjustable Interest Rate
(LIBOR) Act (Docket No. R-1775). The participants emphasized the concerns expressed in
SLSA’s comment letter (attached) and supplemental comment letter (attached) related to asset-
backed securities that finance Federal Family Education Loan Program loans.
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Board of Governors of the Federal Reserve System
Docket No. R-1775, RIN 7100-AG34
regs.comments@federalreserve.gov

RE: NPRM Implementing the Adjustable Interest Rate (LIBOR) Act | Docket No. R-1775 | RIN 7100-AG34
Dear Board of Governors:

The undersigned trade associations are submitting these comments in response to the Notice of Proposed
Rulemaking (“NPRM”) published in the Federal Register on July 29, 2022. The NPRM contains proposed rules
(“Proposed Rules”) implementing the Adjustable Interest Rate (LIBOR) Act (the “LIBOR Act”). The Proposed
Rules generally propose adoption of a forward-looking term rate based on the Secured Overnight Financing
Rate (“SOFR” and “Term SOFR”) as the “Board-selected benchmark replacement” for cash transactions, other
than “covered GSE contracts,” that do not have adequate fallback language. These contracts are generally
referred to as tough legacy contracts. For covered GSE contracts, the Proposed Rules would adopt historical
30-day Average SOFR as the Board-selected benchmark replacement. Covered GSE contracts are defined to
include certain mortgage-related transactions to which a government sponsored entity is a party. The rationale
given in the Proposed Rules for this exception is that it is intended to enhance liquidity for these instruments in
light of the recent use by GSEs of historical 30-day Average SOFR in newly issued instruments.

The NPRM requests comment as to whether there were “any categories of covered contracts for which the
Board should consider an alternative SOFR-based Board-selected benchmark replacement?” In light of the
considerations discussed below, we respectfully request that an additional exception to the general selection
of Term SOFR as the Board—selected benchmark replacement be added for student loan financings that are
predominantly secured by loans made under the Federal Family Education Loan Program (“FFELP”).

FFELP is one of the various federal student loan programs previously established by the Higher Education Act.
The membership of the trade association signatories directly or indirectly includes all the major holders of
FFELP loans. Therefore, for purposes of responding to the NPRM, we are able to represent the perspective of
the larger market participants with interests in FFELP. We write to you today to share our expertise in support
of the Board’s and Congress’s stated goals of uniformity in determining the appropriate benchmark
replacement rate for asset-backed securities that finance FFELPP loans (“FFELP ABS”).
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Benchmark Replacement Rate for LIBOR-Indexed FFELP ABS Needs to be Consistent with the Replacement
Rate Provided for FFELP in the LIBOR Act

Section 109 of the LIBOR Act amended a significant calculation for student loans made under FFELP within the
Higher Education Act of 1965, changing the economics of payments made to FFELP loan holders in a very
specific way. As we understand, Section 109 of the LIBOR Act was intended by Congress to provide a clear,
uniform transition process away from the London Interbank Offered Rate (“LIBOR”) for FFELP — the only
contracts for which federal statute! had specific language that referenced LIBOR. We believe that the FFELP
provisions in the LIBOR Act were further designed to create a match between the economics of the FFELP loan
prior to the cessation of LIBOR and the economics of the FFELP loan after the LIBOR transition by moving to an
alternative index that was a closely aligned as possible to the existing LIBOR rate.

By way of background, because loans offered through FFELP were funded by private lenders, the Department
of Education encouraged participation in the program by (i) providing a guarantee of full or partial loan
repayment in certain qualifying circumstances such as death or disability and (ii) providing a mechanism to
ensure a minimum payment would be received quarterly on each loan — this mechanism is called the Special
Allowance Payment (“SAP”). 2 Changes made to FFELP ultimately resulted in private lenders receiving only the
SAP on loans they financed because of an obligation to rebate the U.S. Government for the borrowers’
payments.

The yield on FFELP SAP paid to lenders of FFELP loans is currently calculated using the daily average of 1-Month
LIBOR over a quarterly accrual period. Interest on variable rate asset-backed securities (“ABS”) liabilities which
securitize FFELP loans is currently calculated using discrete LIBOR, resetting monthly or quarterly, for 1-Month
LIBOR or 3-Month LIBOR, respectively. The economic relationship between FFELP SAP’s daily average LIBOR
rate and the FFELP ABS’s monthly or quarterly LIBOR rate has already been priced into the market by investors
and issuers.

The LIBOR Act provided that for FFELP SAP, the formula for calculating SAP will be revised by substituting daily
average 30-day Average SOFR for daily average 1-Month LIBOR in effect for such quarter, when 1-Month LIBOR
ceases publishing or is non-representative. The LIBOR Act was silent on what the corresponding SOFR rate
would be for existing FFELP ABS contracts that securitize FFELP loans. However, in the Proposed Rules, the
Board proposes to select CME Term SOFR plus applicable tenor spread adjustment as the benchmark
replacement for all transactions (including FFELP ABS) other than derivative transactions and covered GSE
contracts.

Response to Proposed Rulemaking
As part of the Proposed Rules, the Board requested feedback on whether there are any categories of covered
contracts for which the Board should consider an alternative SOFR-based benchmark replacement rate.

Are there any categories of covered contracts for which the Board should consider an alternative SOFR-based
Board-selected benchmark replacement? What aspects of the nature, circumstances, or characteristics (e.g.,
issuer type, lender type, borrower type, structure, use) of those contracts warrant consideration of a different
SOFR-based benchmark replacement?

All contracts related to the financing of FFELP loans, specifically FFELP ABS, should be treated uniquely, similar
to the treatment provided for covered GSE contracts. Indeed, in the Proposed Rules, the Board addresses the
unique circumstances surrounding the Federal Housing Finance Agency and the entities it oversees stating its

1 Section 438(b)(2)(1)(viii) of the Higher Education Act (20 U.S.C. 1087-1(b)(2)(1)(viii)).
2 See Appendix A for more information on FFELP SAP.
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intent “to enhance liquidity for both these newly issued and legacy LIBOR-based products.” We respectfully
request that the same exception be made for FFELP ABS.

Specifically, for FFELP ABS, we request that the Board select Average SOFR as the SOFR-based Board selected
benchmark replacement rate to align with the legislative treatment of FFELP SAP3, which will ensure
uniformity and a smooth transition away from LIBOR without disruption to the holders of the FFELP ABS notes
such as retirement savings funds, pension funds, and state non-profit organizations. The selection of Average
SOFR as the benchmark replacement rate will preserve the current economic relationship that exists between
FFELP SAP and FFELP ABS, and many newly issued FFELP ABS securitizations have used the 30-day Average
SOFR as a benchmark, which indicates investor support for this structure. Just as Congress directed the
treatment of FFELP SAP to be unique to FFELP, the Board should treat the financing of FFELP through FFELP
ABS uniquely as well.

We are deeply concerned by the possibility of the Board selecting a replacement benchmark rate for FFELP
ABS other than the rate specified by Congress for FFELP SAP. Applying a CME Term SOFR rate as the
benchmark replacement rate for FFELP ABS would result in a mismatch in funding rates between the FFELP
assets and FFELP ABS, and an economic relationship that is materially different from the one contemplated at
original issuance of the FFELP ABS. It is very plausible that this mismatch could result in investors in FFELP ABS
being harmed due to potential disruptions in bond interest payments, negative credit ratings actions, or the
introduction of new risk to the holders. Our request eliminates the risk of a mismatch while also being
consistent with the clear legislative intent of the LIBOR Act.

We thank you for the opportunity to provide our industry expertise and are happy to discuss any clarifications
that may be helpful. If you would like to discuss the comments provided, please contact any one of the
signatories below.

Respectfully submitted,

S,

9”4—(‘"’“

B

Gail daMota

President

Education Finance Council
(202) 552-8505

gaild@efc.org

James Bergeron

President

National Council of Higher
Education Resources
(202) 822-2106
jbergeron@ncher.org

3 Adjustable Interest Rate (LIBOR) Act, Public Law 117-103, div. U, Section 109.
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Appendix A

What is the FFELP Special Allowance Payment?

The FFELP Special Allowance Payment, or SAP, is calculated quarterly by first calculating a minimum expected
rate, or “SAP Rate”. For loans disbursed prior to January 1, 2000, the SAP Rate is calculated using the 91-Day T-
Bill rate. For loans disbursed on or after January 1, 2000, the SAP Rate is calculated using the one-month USD
LIBOR (“1M LIBOR"”) or the 3-month commercial paper rate (“3M CP”). The SAP is then calculated by netting
the Borrower Rate and the SAP Rate. If the Borrower Rate is less than the SAP Rate, the lender will receive the
SAP.

SAP Index: The average of the index rate used to calculate SAP over the quarter, specified
under FFELP

SAP Margin: The spread used to calculate SAP, specified under FFELP

SAP Rate: [SAP Index] + [SAP Margin]

SAP: The greater of zero and “[SAP Rate] — [Borrower Rate]” divided by 4

The Consolidated Appropriations Act of 2012 gave FFELP loan holders the option to elect to substitute 1M
LIBOR for the 3M CP for loans disbursed on or after January 1, 2000. As a result, all SAP-eligible FFELP loans
disbursed before January 1, 2000, are indexed to the 91-Day T-Bill and those disbursed on or after January 1,
2000, are indexed to 1M LIBOR or 3M CP.

Loans disbursed on or after April 1, 2006 are
subject to an excess interest rebate, or “ED g
Rebate”. The ED Rebate is calculated by g Excess of SAP
netting the Borrower Rate and the SAP Rate. If
the Borrower Rate is greater than the SAP g P — ' |
Rate, the difference is the excess interest % 91-Day TRl
which is paid to the Department of Education.
A FFELP loan holder’s yield on these loans is §
only the SAP Rate, with the Department of N — —
Education receiving the borrower payment. H 1-Year CMT (PLusisLS ony)
g | wuas g8 | Jano norot | e
1981 1551 2001 2011
Loan Disbursement Date Borrower Index SAP Index ED Rebate Index Received
Before 06/30/1988 Fixed 91-Day TBill No Greater of the rates
“F,?["Jggg'l_oogﬁsﬂggaa 1-Year CMT 91-Day TBil No | Greater of the rates
07/01/1988 - 01/01/2000 91-Day TBill 91-Day TBill No Greater of the rates
01/01/2000 - 04/01/2006 91-Day TBill 1M LIBOR or 3M CH No Greater of the rates
04/01/2006 - 06/30/2006 91-Day TBill 1M LIBOR or 3M CH Yes 1M LIBOR
After 07/01/2006 Fixed IMLIBORor3aMCH  Yes 1M LIBOR
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September 19, 2022

Ann E. Misback, Secretary

Board of Governors of the Federal Reserve System
20th &. & Constitution Ave. NW

Washington, DC 20551

Filed by email to regs.comments@federalreserve.gov

Re: Supplemental comments on Docket No. R-1775 and RIN 7100-AG34 submitted by
the Structured Finance Association and the National Consumer Law Center (on
behalf of our low-income clients)

Dear Ms. Misback:

Please accept these supplemental comments on the above rulemaking. As explained
during our September 8, 2022 meeting with Board staff members, the National
Consumer Law Center and Structured Finance Association recommend making the
following changes to the proposed rule. These changes will provide needed clarity to all
partiesin the residential mortgage and student loan markets.

1. Amend § 253.4 by adding the following to subsection (b)(2)(iii):

... aspublished at [official source-probably Refinitiv’s website for consumer
loans] or any service based on [same source] chosen by the calculating person
where the [Refinitiv Limited “USD IBOR Cash Fallbacks” for “Consumer”]
products are published or otherwise made available.



**Note from the Structured Finance Association: Corresponding “source”
identification changes would be recommended for each non-consumer product
category in §§ 253.4(a), (b)(1), and (b)(3).

2. Add to § 253.4(d):
(d) Date for determining Board-selected benchmark replacement.

(i) For purposes of this part, any Board-selected benchmark replacement shall
be determined as of the day that, under the LIBOR contract, would have been
used to determine the LIBOR-based rate that is being replaced or, if the Board-
selected benchmark replacement isnot published on the day indicated in the
LIBOR contract, the most recently available publication should be used.

(ii) LIBOR contracts using a Board-selected benchmark replacement shall use
the Board-selected benchmark replacement to determine abenchmark value on
or after the LIBOR replacement date unless the LIBOR contract requires a
determination or calculation to be made using one or more LIBOR values for
dates prior to the benchmark replacement date, in which case the LIBOR values
for such dates shall be used.

(iii) when a Board-selected benchmark replacement isto be used in a LIBOR
contract that, on or after the LIBOR replacement date, would require using a
combination (such as an average) of LIBOR value as of dates before the LIBOR
replacement date and of the Board-selected benchmark replacement for dates
on or after the LIBOR replacement date, the respective LIBOR value(s) and
Board-selected benchmark replacement value(s) shall be used.

(iv) Nothingin this § 253.4(d) isintended to preclude referencing or otherwise
using the Board-selected benchmark replacement in connection with
disclosures or noticesthat are provided prior to the LIBOR replacement date.



3. Add anew § 253.4(e) Rounding.

In connection with using the Board-selected benchmark replacement to
determine the benchmark for a LIBOR contract, the calculating person shall
round the Board-selected benchmark replacement, in accordance with the
terms of the LIBOR contract or the parties’ existing practice. If a LIBOR contract
requires the use of more decimal places than available in the published Board-
selected benchmark replacement, the rate shall be rounded in accordance with
the terms of the LIBOR contract to the maximum number of decimal places
available in the published Board-selected benchmark replacement.

Thank you for your consideration.

Sncerely,

/s/ Andrew Pizor /sl Kristi Leo

Saff Attorney President

National Consumer Law Center Structured Finance Association



