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BoARD oF GOVERNORS oF THE FEDERAL RESERVE SYSTEM

DIVISION OF CONSUMER AND COMMUNITY AFFAIRS

DATE: May 14, 2007
TO: Board of Governors
FROM: Division of Consumer and Community Affairs”

SUBJECT:  Proposed Amendments to Regulation Z (Truth in Lending)

ACTION REQUESTED: Approval to publish proposed amendments to Regulation Z
(Truth in Lending) for public comment. The amendments would revise the disclosure
requirements for open-end (revolving) plans that are not home-secured, including credit
card accounts.
Summary

The goal of the proposed amendments to Regulation Z is to improve the
effectiveness of the disclosures that creditors provide to consumers at application and
throughout the life of an open-end account. The proposed changes are the result of the
staff’s review of the provisions that apply to open-end (not home-secured) credit. The
Board’s last comprehensive review of Regulation Z was in 1981. The staff recommends
changes to format, timing, and content requirements for the five main types of open-end
credit disclosures governed by Regulation Z: (1) application and solicitation disclosures;
(2) account-opening disclosures; (3) periodic statement disclosures; (4) change-in-terms

notices; and (5) advertising provisions.

Applications and Solicitations. The proposal contains changes to the format and

content to make the application and solicitation disclosures more meaningful and easier

*S. Braunstein, L. Chanin, J. Michaels, J. Ahrens, K. Ayoub, A. Burke, K. Tran-Trong, D. Sokolov,
V. Wong, J. Wood



for consumers to use. The proposed changes (which are discussed in detail on

pages 13 to 18 of this memorandum) include:

e Adopting new format requirements for the summary table', including rules

regarding: type size and use of boldface type for certain key terms, placement of
information, and the use of cross-references.

Revising content, including: a requirement that creditors disclose the duration
that penalty rates may be in effect, a shorter disclosure about variable rates, new
disclosures highlighting the effect of creditors’ payment allocation practices, and
a reference to consumer education materials on the Board’s web site.

Account-opening Disclosures. The proposal also contains revisions to the cost

disclosures provided at account opening to make the information more conspicuous and

easier to read. The proposed changes (which are discussed in detail on pages 18 to 23)

include:

Disclosing certain key terms in a summary table at account opening, which would
be substantially similar to the table required for applications and solicitations, in
order to summarize for consumers key information that is most important to
informed decision-making.

Adopting a different approach to disclosing fees, to provide greater clarity for
identifying fees that must be disclosed. In addition, creditors would have
flexibility to disclose charges (other than those in the summary table) in writing or
orally.

Periodic Statement Disclosures. The proposal also contains revisions to make

disclosures on periodic statements more understandable, primarily by making changes to
the format requirements, such as by grouping fees, interest charges, and transactions
together. The proposed changes (which are discussed in detail on pages 23 to 32)
include:

Itemizing interest charges for different types of transactions, such as purchases
and cash advances, and providing separate totals of fees and interest for the month
and year-to-date.

Modifying the provisions for disclosing the “effective APR,” including format
and terminology requirements to make it more understandable.? Because of

! This table is commonly referred to as the “Schumer box.”
% The “effective” APR reflects interest and other finance charges such as cash advance fees or balance
transfer fees imposed for the billing cycle.



concerns about the disclosure’s effectiveness, however, staff also recommends
soliciting comment on whether this rate should be required to be disclosed.

Requiring disclosure of the effect of making only the minimum required payment
on repayment of balances (changes required by the Bankruptcy Act).

Changes in Consumer’s Interest Rate and Other Account Terms. The proposal

would expand the circumstances under which consumers receive written notice of

changes in the terms (e.g., an increase in the interest rate) applicable to their accounts,

and increase the amount of time these notices must be sent before the change becomes

effective. The proposed changes (which are discussed in detail on pages 32 to 35)

include:

Generally increasing advance notice before a changed term can be imposed from
15 to 45 days, to better allow consumers to obtain alternative financing or change
their account usage.

Requiring creditors to provide 45 days’ prior notice before the creditor increases a
rate due to the consumer’s delinquency or default.

When a change-in-terms notice accompanies a periodic statement, requiring a
tabular disclosure on the front of the periodic statement of the key terms being
changed.

Advertising Provisions. The proposal would revise the rules governing

advertising of open-end credit to help ensure consumers better understand the credit

terms offered. These proposed revisions (which are discussed in detail on pages 35 and

36) include:

Requiring advertisements that state a minimum monthly payment on a plan
offered to finance the purchase of goods or services to state, in equal prominence
to the minimum payment, the time period required to pay the balance and the total
of payments if only minimum payments are made.

Permitting advertisements to refer to a rate as “fixed” only if the advertisement
specifies a time period for which the rate is fixed and the rate will not increase for
any reason during that time, or if a time period is not specified, if the rate will not
increase for any reason while the plan is open.



Model forms. Model forms that illustrate proposed disclosures to be provided
(2) with applications and solicitations, (2) at account opening, and (3) on periodic
statements are attached to this memorandum.
Background

The Truth in Lending Act

Congress enacted the Truth in Lending Act (TILA) based on findings that
economic stability would be enhanced and competition among consumer credit providers
would be strengthened by the informed use of credit resulting from consumers’
awareness of the cost of credit. The purposes of TILA are (1) to provide a meaningful
disclosure of credit terms to enable consumers to compare credit terms available in the
marketplace more readily and avoid the uninformed use of credit; and (2) to protect
consumers against inaccurate and unfair credit billing and credit card practices.

TILA’s disclosures differ depending on whether consumer credit is an open-end
(revolving) plan or a closed-end (installment) loan. TILA also contains procedural and
substantive protections for consumers. TILA is implemented by the Board’s Regulation
Z. An Official Staff Commentary interprets the requirements of Regulation Z. By
statute, creditors that follow in good faith Board or official staff interpretations are
insulated from civil liability, criminal penalties, or administrative sanction.

The Board’s Rulemaking Authority

TILA mandates that the Board prescribe regulations to carry out the purposes of
the act. TILA specifically authorizes the Board, among other things, to do the following:
e Issue regulations that contain such classifications, differentiations, or other

provisions, or that provide for such adjustments and exceptions for any class of
transactions, that in the Board’s judgment are necessary or proper to effectuate the



purposes of TILA, facilitate compliance with the act, or prevent circumvention or
evasion.

e Exempt from all or part of TILA any class of transactions if the Board determines
that TILA coverage does not provide a meaningful benefit to consumers in the
form of useful information or protection. The Board must consider factors
identified in the act and publish its rationale at the time it proposes an exemption
for comment.

e Add or modify information required to be disclosed with credit and charge card
applications or solicitations if the Board determines the action is necessary to
carry out the purposes of, or prevent evasions of, the application and solicitation
disclosure rules.

e Require disclosures in advertisements of open-end plans.

Board’s Review of Open-end Credit Rules

The Board began a review of Regulation Z in December 2004.* (The Board’s
previous comprehensive review of Regulation Z was completed in 1981.) The Board
initiated its review of Regulation Z by issuing an advance notice of proposed rulemaking
(December 2004 ANPR).* At that time, the Board announced its intent to conduct its
review of Regulation Z in stages, focusing first on the rules for open-end (revolving)
credit accounts that are not home-secured, chiefly general-purpose credit cards and
retailer credit card plans. The December 2004 ANPR sought public comment on a
variety of specific issues relating to three broad categories: the format of open-end credit
disclosures, the content of those disclosures, and the substantive protections provided for
open-end credit under the regulation. The December 2004 ANPR solicited comment on

the scope of the Board’s review, and also requested commenters to identify other issues

® The review was initiated pursuant to requirements of section 303 of the Riegle Community Development
and Regulatory Improvement Act of 1994, section 610(c) of the Regulatory Flexibility Act of 1980, and
section 2222 of the Economic Growth and Regulatory Paperwork Reduction Act of 1996.

* ANPRSs are published to obtain preliminary information prior to issuing a proposed rule or, in some
cases, deciding whether to issue a proposed rule.



that the Board should address in the review. The comment period closed on March 28,
2005.

The Board received over 200 comment letters in response to the December 2004
ANPR. More than half of the comments were from individual consumers.
About 60 comments were received from the industry or industry representatives, and
about 20 comments were received from consumer advocates and community
development groups. The Office of the Comptroller of the Currency, one state agency,
and one member of Congress also submitted comments. A summary of the comments is
attached as Appendix A to this memorandum, beginning at page 42.

The Bankruptcy Act’s Amendments to TILA

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (the
“Bankruptcy Act”) primarily amended the federal bankruptcy code, but also contained
several provisions amending TILA. The Bankruptcy Act’s TILA amendments
principally deal with open-end credit accounts and require new disclosures on periodic
statements, on credit card applications and solicitations, and in advertisements.

In October 2005, the Board published a second ANPR to solicit comment on
implementing the Bankruptcy Act amendments (October 2005 ANPR). In the
October 2005 ANPR, the Board stated its intent to implement the Bankruptcy Act
amendments as part of the Board’s ongoing review of Regulation Z’s open-end credit
rules. The comment period for the October 2005 ANPR closed on December 16, 2005.

The Board received approximately 50 comment letters in response to the
October 2005 ANPR. Forty-five letters were submitted by financial institutions and their

trade groups. Five letters were submitted by consumer groups. A summary of the



Bankruptcy Act amendments and the comments received in response to the October 2005
ANPR is provided in Appendix A to this memorandum, at page 47.

Consumer Testing

A principal goal for the Regulation Z review is to produce revised and improved
credit card disclosures that consumers will be more likely to pay attention to, understand,
and use in their decisions, while at the same time not creating undue burdens for
creditors. In April 2006, the Board retained a research and consulting firm (Macro
International) that specializes in designing and testing documents to conduct consumer
testing to help the Board review Regulation Z’s credit card rules. Specifically, Board
staff used consumer testing to develop proposed model forms for the following credit
card disclosures required by Regulation Z:

e Summary table disclosures provided in direct-mail solicitations and applications;
e Disclosures provided at account opening;
e Periodic statement disclosures (typically provided monthly); and

e Subsequent disclosures, such as notices provided when key account terms are
changed, and notices on checks provided to access credit card accounts.

Working closely with Board staff, Macro International conducted several tests.
Each round of testing was conducted in a different city, throughout the United States. In
addition, the consumer testing groups contained participants with a range of ethnicities,
ages, educational levels, credit card behavior, and whether a consumer likely has a prime

or subprime credit card.

Exploratory focus groups. In May and June 2006, Board staff worked with Macro
International to conduct two sets of focus groups with credit card consumers, in part, to

learn more about what information consumers currently use in making decisions about



their credit card accounts. Each focus group consisted of between eight and thirteen
people that discussed issues identified by Board staff and raised by a moderator from
Macro International. Through these focus groups, Board staff gathered information on
what credit terms consumers usually consider when shopping for a credit card, what
information they find useful when they receive a new credit card in the mail, and what
information they find useful on periodic statements.

Cognitive interviews on existing disclosures. In August 2006, Board staff worked

with Macro International to conduct nine cognitive interviews with credit card customers.
These cognitive interviews consisted of one-on-one discussions with consumers, during
which consumers were asked to view existing sample credit card disclosures. The goals
of these interviews were: (1) to learn more about what information consumers read when
they receive current credit card disclosures; (2) to research how easily consumers can
find various pieces of information in these disclosures; and (3) to test consumers’
understanding of certain credit card-related words and phrases.

Initial design of disclosures for testing. In the fall of 2006, Board staff worked

with Macro International to develop sample credit card disclosures to be used in the later
rounds of testing, taking into account information learned through the focus groups and
the cognitive interviews.

Additional cognitive interviews and revisions to disclosures. In late 2006 and

early 2007, Board staff worked with Macro International to conduct four rounds of
cognitive interviews (between seven and nine participants per round), where consumers
were asked to view new sample credit card disclosures developed by Board staff and

Macro International. The rounds of interviews were conducted sequentially to allow for
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revisions to the testing materials based on what was learned from the testing during each
previous round.

Results of testing. Several of the model forms were developed through the

testing. Some of the key findings are summarized below, in the Discussion section of
this Board memorandum beginning at page 12, and in the draft Federal Register notice
containing the proposal. Macro International will also issue a report summarizing the
results of the testing, and this report will be available on the Board’s public web site
along with the Regulation Z proposal.

Testing participants generally read the summary table provided in direct-mail
solicitations and applications and ignored information presented outside of the table.
Thus, the proposal requires that information about events that trigger penalty rates and
about important fees (late-payment fees, over-the-credit-limit fees, balance transfer fees,
and cash advance fees) be placed in the table. Currently, this information may be placed
outside the table.

With respect to the account-opening disclosures, consumer testing indicates that
consumers commonly do not review their account agreements, which are often in small
print and dense prose. The proposal would require creditors to include a table
summarizing the key terms applicable to the account, similar to the table required for
applications and solicitations. Setting apart the most important terms in this way will
better ensure that consumers are apprised of those terms.

With respect to periodic statement disclosures, testing participants found it
beneficial to have the different types of transactions grouped together by type. Thus, the

proposal requires creditors to group transactions together by type, such as purchases, cash
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advances, and balance transfers. In addition, many consumers more easily noticed the
number and amount of fees when the fees were itemized and grouped together with
interest charges. Consumers also noticed fees and interest charges more readily when
they were located near the disclosure of the transactions on the account. Thus, under the
proposal, creditors would be required to group all fees together and describe them in a
manner consistent with consumers’ general understanding of costs (“interest charge” or
“fee”), without regard to whether the fees would be considered “finance charges,” “other
charges” or neither under the regulation.

With respect to change-in-terms notices, consumer testing indicates that much
like the account-opening disclosures, consumers may not typically read such notices,
because they are often in small print and dense prose. To enhance the effectiveness of
change-in-terms notices, when a creditor is changing terms which were required to be
disclosed in the summary table provided at account opening, the proposed rules would
require the creditor to include a table summarizing any such changed terms. Creditors
commonly provide notices about changes to terms or rates in the same envelope with
periodic statements. Consumer testing indicates that consumers may not typically look at
the notices if they are provided as separate inserts given with periodic statements. Thus,
in such cases, a table summarizing the change would have to appear on the periodic
statement directly above the transaction list, where consumers are more likely to notice
the changes.

Additional testing after comment period. After receiving comments from the

public on the proposal and the revised disclosure forms, Board staff will work with

Macro International to revise the model disclosures. Macro International then will
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conduct additional rounds of cognitive interviews to test the revised disclosures. After
the cognitive interviews, quantitative testing will be conducted. The goal of the
quantitative testing is to measure consumers’ comprehension and the usability of the
newly-developed disclosures relative to existing disclosures and formats.

Other Outreach and Research Efforts

Board staff also solicited input from members of the Board’s Consumer Advisory
Council on various issues presented by the review of Regulation Z’s open-end credit
rules. During 2005 and 2006, for example, the Council discussed the feasibility and
advisability of reviewing Regulation Z in stages, ways to improve the summary table
provided on or with credit card applications and solicitations, issues related to TILA’S
substantive protections (including dispute resolution procedures), and issues related to the
Bankruptcy Act amendments. In addition, Board staff met or conducted conference calls
with various industry and consumer group representatives throughout the review process
leading to this proposal. Board staff also reviewed disclosures currently provided by
creditors, consumer complaints received by the federal banking agencies, and surveys on
credit card usage to help inform the proposal.®
Discussion

The goal of the proposed revisions is to improve the effectiveness of the
Regulation Z disclosures that must be provided to consumers for open-end accounts. A
summary of the key account terms must accompany applications and solicitations for
credit card accounts. For all open-end credit plans, creditors must disclose costs and

terms at account opening, generally before the first transaction. Consumers must receive

® Surveys reviewed include: Thomas A. Durkin, Credit Cards: Use and Consumer Attitudes, 1970-2000,
FEDERAL RESERVE BULLETIN, (September 2000); Thomas A. Durkin, Consumers and Credit Disclosures:
Credit Cards and Credit Insurance, FEDERAL RESERVE BULLETIN (April 2002).
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periodic statements of account activity, and creditors must provide notice before certain
changes in the account terms may become effective.

To shop for and understand the cost of credit, consumers must be able to identify
and understand the key terms of open-end accounts. But the terms and conditions
affecting credit card account pricing can be complex. The proposed revisions to
Regulation Z are intended to provide the most essential information to consumers when
the information would be most useful to them, with content and formats that are clear and
conspicuous. The proposed revisions are expected to improve consumers’ ability to
make informed credit decisions and enhance competition among credit card issuers.
Many of the changes are based on the consumer testing that was conducted in connection
with the review of Regulation Z.

In considering the proposed revisions, staff has also sought to balance the
potential benefits for consumers with the compliance burdens imposed on creditors. For
example, the proposed revisions seek to provide greater certainty to creditors in
identifying what costs must be disclosed for open-end plans, and when those costs must
be disclosed. More effective disclosures may also reduce customer confusion and
misunderstanding, which may also ease creditors’ costs relating to consumer complaints
and inquiries.

A. Credit Card Applications and Solicitations

Under Regulation Z, credit and charge card issuers are required to provide
information about key costs and terms with their applications and solicitations.® This

information is abbreviated, to help consumers focus on only the most important terms and

® Charge cards are a type of credit card for which full payment is typically expected upon receipt of the
billing statement. To ease discussion, this memorandum will refer simply to “credit cards.”
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decide whether to apply for the credit card account. If consumers respond to the offer
and are issued a credit card, creditors must provide more detailed disclosures at account
opening, before the first transaction occurs.

The application and solicitation disclosures are considered among the most
effective TILA disclosures principally because they must be presented in a standardized
table with headings, content, and format substantially similar to the model forms
published by the Board. In 2001, the Board revised Regulation Z to enhance the
application and solicitation disclosures by adding rules and guidance concerning the
minimum type size and requiring additional fee disclosures.

Summary of Proposed Revisions

The draft proposal contains a number of revisions to the format and content of
application and solicitation disclosures, to make the disclosures more meaningful and
easier to understand. Format changes would affect type size, placement of information
within the table, use of cross-references to related information, and use of boldface type
for certain key terms. Information concerning penalty APRs and the reasons they may be
triggered would be more noticeable, and information would be added about how long
penalty APRs may apply. The existing disclosures about how variable rates are
determined would be shortened and simplified. Creditors that allocate payments first to
transferred balances that carry low rates would be required to disclose to consumers that
they will pay interest on their (higher rate) purchases until (lower rate) transferred
balances are paid in full. Creditors also would be required to include a reference to the
Board’s web site where additional information about shopping for credit cards is

available.
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To address concerns about subprime credit cards programs that have high fees
with low credit limits, additional disclosures would be required if the fees or security
deposits required to receive the card are 25 percent or more of the minimum credit limit
that the consumer may receive. For example, the initial fees on an account with a $250
credit limit may reduce the available credit to less than $100.

Under the proposal, the disclosure of the balance computation method, which now
appears in the table, would be required to be outside the table so that the table emphasizes
other information that is more useful to consumers when they are shopping for a card.

Penalty pricing. The proposal would make several revisions that seek to improve

consumers’ understanding of default or penalty pricing. Currently, credit card issuers
must disclose inside the table the APR that will apply in the event of the consumer’s
“default.” Some creditors define a “default” as making one late payment or exceeding
the credit limit once. The actions that may trigger the penalty APR are currently required
to be disclosed outside the table.

Consumer testing indicated that many consumers did not notice the information
about penalty pricing when it was disclosed outside the table. Under the proposal, card
issuers would be required to include in the table the specific actions that trigger penalty
APRs (such as a late payment), the rate that will apply, the balances to which the penalty
rate will apply, and the circumstances under which the penalty rate will expire or, if true,
the fact that the penalty rate could apply indefinitely. The regulation would require card
issuers to use the term “penalty APR” because the testing demonstrated that some

consumers are confused by the term “default rate.”
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Similarly, the proposal requires card issuers to disclose inside (rather than
outside) the table the fees for paying late, exceeding a credit limit, or making a payment
that is returned, along with a cross-reference to the penalty rate if, for example, paying
late could also trigger the penalty rate. Cash advance fees and balance transfer fees
would also be disclosed inside the table. This proposed change is also based on
consumer testing results; fees disclosed outside the table were often not noticed.
Requiring card issuers to disclose returned-payment fees would be a new disclosure.

Variable-rate information. Currently, applications and solicitations offering

variable APRs must disclose inside the table the index or formula used to make
adjustments and the amount of any margin that is added. Additional details, such as how
often the rate may change, must be disclosed outside the table. Under the proposal,
information about variable APRs would be reduced to a single phrase indicating the APR
varies “with the market,” along with a reference to the type of index, such as “Prime.”
Consumer testing indicated that few consumers use the variable-rate information when
shopping for a card. Moreover, participants were distracted or confused by details about
margin values, how often the rate may change, and where an index can be found.

Payment allocation. The proposal would add a new disclosure to the table about

the effect on credit costs of creditors’ payment allocation methods when payments are
applied entirely to transferred balances at low introductory APRs. If, as is common, a
creditor allocates payments to low-rate balances first, consumers who make purchases on
the account will not be able to take advantage of any “grace period” on purchases, unless
they pay off the entire low-rate balance. Consumer testing indicated that consumers are

often confused about this aspect of balance transfer offers. The new disclosure would
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alert consumers that they will pay interest on their purchases until the transferred balance
is paid in full.

Web site reference. The proposal would also require card issuers to include a

reference to the Board’s web site, where additional information is available about how to
compare credit cards and what factors to consider. This responds to commenters who
suggested that the Board consider nonregulatory approaches to provide opportunities for
consumers to learn about credit products.

Subprime accounts. The proposal also addresses a concern that has been raised

about subprime credit cards, which are generally offered to consumers with low credit
scores or credit problems. Subprime credit cards often have substantial fees associated
with opening the account. Typically, fees for the issuance or availability of credit are
billed to consumers on the first periodic statement, and can substantially reduce the
amount of credit available to the consumer. For example, the initial fees on an account
with a $250 credit limit may reduce the available credit to less than $100. Consumer
complaints received by the federal banking agencies state that consumers were unaware
when they applied for cards of how little credit would be available after all the fees were
assessed at account opening.

To address this concern, the proposal would require additional disclosures if the
card issuer requires fees or a security deposit to issue the card that are 25 percent or more
of the minimum credit limit offered for the account. In such cases, the card issuer would
be required to include an example in the table of the amount of available credit the
consumer would have after paying the fees or security deposit, assuming the consumer

receives the minimum credit limit.
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Balance computation methods. TILA requires creditors to identify their balance

computation method by name, and Regulation Z requires that the disclosure be inside the
table. However, consumer testing suggests that these names, such as the “two-cycle
average daily balance method,” hold little meaning for consumers, and that consumers do
not consider such information when shopping for accounts. Accordingly, the proposed
rule requires creditors to place the name of the balance computation method outside the
table, so that the disclosure does not detract from information that is more important to
consumers.

B. Account-Opening Disclosures

Regulation Z requires creditors to disclose costs and terms before the first
transaction is made on the account. The disclosures must specify the circumstances
under which a “finance charge” may be imposed and how it will be determined. A
“finance charge” is any charge that may be imposed as a condition of or an incident to the
extension of credit, and includes, for example, interest, transaction charges, and minimum
charges. The finance charge disclosures include a disclosure of each periodic rate of
interest that may be applied to an outstanding balance (e.g., purchases, cash advances) as
well as the corresponding annual percentage rate (APR). Creditors must also explain any
grace period for making a payment without incurring a finance charge. They must also
disclose the amount of any charge other than a finance charge that may be imposed as
part of the credit plan (“other charges™), such as a late-payment charge. Consumers’
rights and responsibilities in the case of unauthorized use or billing disputes must also be

explained. Currently, there are few format requirements for these account-opening
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disclosures, which are typically interspersed among other contractual terms in the
creditor’s account agreement.

Summary of Proposed Revisions

The proposal seeks to make the cost disclosures provided at account opening
more conspicuous and easier to read. Accordingly, the revised rules identify specific
costs and terms that creditors would be required to summarize in a table that would be
substantially similar to the summary table that would be provided with credit card
applications and solicitations. Consumers could use the new table provided at account
opening to compare the terms of their account to the creditor’s original offer or to other
solicitations. They would no longer be required to search for the information in the credit
agreement.

Revisions are also being proposed to reduce compliance burdens for creditors and
provide consumers with fee information at times when it is most useful. Currently, the
account-opening disclosures must specify any “finance charges” and any “other charges”
that may be imposed under the credit plan. The current rules provide broad definitions
for how to determine if a fee is a “finance charge” or an “other charge.” Except with
respect to specific fees identified in the regulation or commentary, whether a fee is a
finance charge or an “other” charge is often unclear. In addition, the regulation identifies
fees that are not considered to be either “finance charges” or “other charges” and,
therefore, do not need to be included in the account-opening disclosures (for example,
returned-check fees, document copying fees, or attorneys fees for collection of an
account). The proposed revisions seek to address two problems with the current rules.

First, creditors are sometimes uncertain about how to characterize and disclose fees that
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the regulation does not specifically address. Second, listing some fees in the account-
opening disclosures may not be helpful to consumers if the fees are infrequently charged.
This may be the case with fees that are associated with optional services that consumers
might use months or years after opening an account, such as a fee for documentary
evidence related to a billing error.

To address these concerns, the proposed revisions to Regulation Z would
specifically identify all of the charges creditors must disclose in writing and in a form the
consumer may keep at account opening (without regard to their broad characterization as
“finance charge” or “other charge.”). These would include interest, annual fees,
transaction fees, and penalty fees. For any charges not specifically identified, creditors
would have the option of disclosing the charges in writing or orally, at any time before
the consumer agrees to or becomes obligated to pay the charge. Thus, consumers who
request a service by telephone, such as a request to send a replacement credit card by
expedited mail service, may be informed orally at the time of the request of the charge
that will apply. Allowing consumers to receive cost disclosures orally departs from the
general rule under Regulation Z that disclosures must be provided in a written retainable
form.

Account-opening summary table. Account-opening disclosures have often been

criticized because the key terms TILA requires to be disclosed are often interspersed
within the credit agreements, and such agreements are long and complex. The proposal
to require creditors to include a table summarizing the key terms addresses that concern

by making the information more conspicuous. Creditors may continue, however, to
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provide other account-opening disclosures, aside from the fees and terms specified in the
table, with other terms in their account agreements.

The new table provided at account opening would be substantially similar to the
table provided with direct-mail applications and solicitations. Consumer testing and
surveys indicate that consumers generally are aware of the table on applications and
solicitations. Consumer testing also indicates that consumers may not typically read their
account agreements, which are often in small print and dense prose. Thus, setting apart
the most important terms in a summary table will better ensure that consumers are aware
of those terms.

The table required at account opening would include more information than the
table required at application. For example, it would include a disclosure of any fee for
transactions in a foreign currency or that take place in a foreign country. For various
reasons, some creditors may provide account-opening disclosures with the application or
solicitation. To reduce compliance burden for creditors that do so, the proposal would
allow creditors to provide the more specific and inclusive account-opening table at
application in lieu of the table otherwise required at application.

How charges are disclosed. Under the current rules, a creditor must disclose any

“finance charge” or “other charge” in the written account-opening disclosures.

A subsequent written notice is required if one of the fees disclosed at account opening
increases or if certain fees are newly introduced during the life of the plan. The terms
“finance charge” and “other charge” are given broad and flexible meanings in the
regulation and commentary. This ensures that TILA adapts to changing conditions, but it

also creates uncertainty. The distinctions among finance charges, other charges, and
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charges that do not fall into either category are not always clear. As creditors develop
new kinds of services, some find it difficult to determine if associated charges for the new
services meet the standard for a “finance charge” or “other charge” or are not covered by
TILA at all. This uncertainty can pose legal risks for creditors that act in good faith to
comply with the law. Examples of included or excluded charges are in the regulation and
commentary, but these examples cannot provide definitive guidance in all cases.
Creditors are subject to civil liability and administrative enforcement for underdisclosing
the finance charge or otherwise making erroneous disclosures, so the consequences of an
error can be significant. Furthermore, overdisclosure of rates and finance charges is not
permitted by Regulation Z for open-end credit.

The fee disclosure rules also have been criticized as being outdated. These rules
require creditors to provide fee disclosures at account opening, which may be months,
and possibly years, before a particular disclosure is relevant to the consumer, such as
when the consumer calls the creditor to request a service for which a fee is imposed. In
addition, an account-related transaction may occur by telephone, when a written
disclosure is not feasible.

The proposed rule is intended to respond to these criticisms while still giving full
effect to TILA’s requirement to disclose credit charges before they are imposed.
Accordingly, under the proposal, the rules would be revised to (1) specify precisely the
charges that creditors must disclose in writing at account opening (interest, minimum
charges, transaction fees, annual fees, and penalty fees such as for paying late), which
would be listed in the summary table, and; (2) permit creditors to disclose other less

critical charges orally or in writing before the consumer agrees to or becomes obligated to
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pay the charge. Although the proposal would permit creditors to disclose certain costs
orally for purposes of TILA, the staff anticipates that creditors will continue to identify
fees in the account agreement for contract and other reasons.

Under the proposal, some charges would be covered by TILA that the current
regulation, as interpreted by the staff commentary, excludes from TILA coverage, such as
fees for expedited payment and expedited delivery. It may not have been useful to
consumers to cover such charges under TILA when such coverage would have meant
only that the char