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D e a r M s . J o h n s o n : 

Re: Comments in Response to the Joint Notice of Proposed Rulemaking Proposing 
Amendments to Board of Governors of the Federal Reserve System, Federal 
Deposit Insurance Corporation, Farm Credit Administration, Office of the 
Comptroller of the Currency, and the Office of Thrift Supervision Notice of 
Proposed Rulemaking to Implement the Secure and Fair Enforcement for 
Mortgage Licensing Act (S.A.F.E.), Docket No. R - 1 3 5 7 

T h e M o r t g a g e B a n k e r s A s s o c i a t i o n footnote 1 The Mortgage Bankers Association (M B A ) is the national association representing the real estate finance industry, an industry that employs more than 280,000 people in virtually every community 
in the country. Headquartered in Washington, D.C., the association works to ensure the continued strength of the nation's 
residential and commercial real estate markets; to expand homeownership and extend access to affordable housing to all 
Americans. MBA promotes fair and ethical lending practices and fosters professional excellence among real estate finance employees 
through a wide range of educational programs and a variety of publications. Its membership of over 2,400 companies 
includes all elements of real estate finance: mortgage companies, mortgage brokers, commercial banks, thrifts, Wall 
Street conduits, life insurance companies and others in the mortgage lending field. For additional information, visit 
M B A's Web site: www.mortgagebankers.org. end of footnote 1 ( M B A ) a p p r e c i a t e s t h e o p p o r t u n i t y t o c o m m e n t o n t h e p r o p o s e d r e g u l a t i o n s i m p l e m e n t i n g t h e S e c u r e a n d Fa i r E n f o r c e m e n t f o r M o r t g a g e L i c e n s i n g 
Act (S.A.F.E.), footnote 2 S.A.F.E. was enacted as part of the Housing and Economic Recovery Act of 2008, Public Law 
1 1 0 - 2 8 9 Division A, Title V, Sections 1 5 0 1 - 1 5 1 7 (July 30, 2008), codified at 12 U.S.C. 5 1 0 1 - 5 1 1 6. end of footnote 2 applicable to institutions regulated by the Board of Governors of the Federal Reserve System (Board), Farm Credit Administration (F C A), Federal Deposit Insurance Corporation (F D I C), National Credit Union Administration (N C U A), Office of the Comptroller of the Currency (O C C ), and the Office of Thrift Supervision (O T S ) (collectively "the Agencies"). 

MBA submits these comments to the Board to distribute to the other Agencies as provided in 
t h e N o t i c e of P r o p o s e d R u l e m a k i n g (N P R ). 
W h i l e M B A a p p r e c i a t e s t h e t h o u g h t f u l e f fo r ts of t h e A g e n c i e s in d e v e l o p i n g t h e s e ru les , it h a s 
c o n c e r n s a b o u t t h e re l a t i onsh ip b e t w e e n t h e s e p r o p o s e d ru les , w h i c h w o u l d a p p l y t o e m p l o y e e s 
of A g e n c y - r e g u l a t e d ins t i tu t ions , a n d to l a w s t h a t a r e b e i n g e n a c t e d by t h e s t a t e s , w h i c h m a y 
a l so (bu t w e r e no t i n t e n d e d to) a p p l y t o t h e s e e m p l o y e e s . Fo r th i s r e a s o n , M B A s u g g e s t s 
s e v e r a l c h a n g e s as e x p l a i n e d b e l o w . 



P a g e 2 

Background 

S . A . F . E . footnote 3 Section 1 5 0 7 of S.A.F.E. end of footnote 3 r equ i r es t h e A g e n c i e s t o jo in t l y d e v e l o p a n d m a i n t a i n a s y s t e m fo r reg i s te r i ng e m p l o y e e s of d e p o s i t o r y ins t i t u t i ons t h e y r e g u l a t e , e m p l o y e e s of s u b s i d i a r i e s o w n e d a n d c o n t r o l l e d by s u c h d e p o s i t o r y i ns t i t u t i ons , o r e m p l o y e e s of ins t i tu t ions r e g u l a t e d by t h e F a r m C r e d i t A d m i n i s t r a t i o n , a s r e g i s t e r e d l oan o r i g i na to r s w i t h t h e N a t i o n w i d e M o r t g a g e L i c e n s i n g 
S y s t e m a n d Reg i s t r y ( R e g i s t r y ) . S . A . F . E . , a t t h e s a m e t i m e , r e q u i r e s t h e s ta tes t o es tab l i sh 
b o t h l i cens ing a n d reg i s t ra t i on r e q u i r e m e n t s f o r l oan o r i g i na to r s t h a t a r e no t e m p l o y e e s of 
A g e n c y - r e g u l a t e d ins t i tu t ions . 

In t h e e v e n t t h e S e c r e t a r y o f H o u s i n g a n d U r b a n D e v e l o p m e n t ( H U D) d e t e r m i n e s a y e a r a f te r 
e n a c t m e n t of S . A . F . E . , or t w o y e a r s a f t e r w a r d s w h e r e a s ta te l eg i s la tu re m e e t s b ienn ia l l y , t ha t a 
s t a t e d o e s no t h a v e in p l a c e a s y s t e m fo r l i cens ing a n d reg i s t e r i ng l oan o r i g i na to r s , by l a w o r 
r e g u l a t i o n , t ha t m e e t s t h e r e q u i r e m e n t s of S . A . F . E . , t h e S e c r e t a r y m u s t p r o v i d e f o r t h e 
e s t a b l i s h m e n t a n d m a i n t e n a n c e of a s y s t e m fo r t h e l i cens ing a n d reg i s t ra t i on of l oan o r i g i na to r s 
in s u c h s ta te . 

C o n s i d e r i n g t h a t bo th A g e n c y - r e g u l a t e d a n d s t a t e - r e g u l a t e d o r i g i na to r s a re to b e r e g i s t e r e d in 
t h e Reg is t r y , t h e A g e n c i e s a r e r e q u i r e d to c o o r d i n a t e w i t h t h e R e g i s t r y t o e s t a b l i s h p r o t o c o l s f o r 
a s s i g n i n g a u n i q u e iden t i f ie r t o e a c h r e g i s t e r e d l oan o r i g i na to r fo r e l ec t r on i c t r a c k i n g , u n i f o r m 
iden t i f i ca t i on of, a n d pub l i c a c c e s s to , t h e e m p l o y m e n t h i s to ry a n d pub l i c l y a d j u d i c a t e d 
d i sc ip l i na ry a n d e n f o r c e m e n t a c t i o n s a g a i n s t e a c h r e g i s t e r e d l oan o r ig ina to r . T h e A g e n c i e s a re 
a l so r e q u i r e d to c o o r d i n a t e w i t h t h e R e g i s t r y t o d e v e l o p a n d o p e r a t e t h e reg i s t r a t i on f unc t i ona l i t y 
a n d d a t a r e q u i r e m e n t s fo r l oan o r i g i na to r s . 

No tab l y , t h e p r o p o s e d ru le i m p l e m e n t s S . A . F . E . ' s r e q u i r e m e n t s on l y w i t h r e s p e c t t o A g e n c y -
r e g u l a t e d ins t i tu t ions . It r equ i r es i nd i v i dua l s e m p l o y e d by t h e s e ins t i tu t ions w h o ac t a s m o r t g a g e 
l oan o r i g i n a t o r s t o reg i s te r w i t h t h e Reg i s t r y , o b t a i n u n i q u e iden t i f i e rs , a n d m a i n t a i n the i r 
r eg i s t ra t i ons . T h e p r o p o s a l a l s o d i rec t s A g e n c y - r e g u l a t e d ins t i tu t ions to r equ i r e c o m p l i a n c e w i t h 
t h e s e r e q u i r e m e n t s a n d to a d o p t a n d f o l l o w w r i t t e n po l i c ies a n d p r o c e d u r e s to a s s u r e s u c h 
c o m p l i a n c e . 

T h e C o n f e r e n c e of S t a t e B a n k S u p e r v i s o r s (C S B S ) a n d t h e A m e r i c a n A s s o c i a t i o n of R e s i d e n t i a l 
M o r t g a g e R e g u l a t o r s (A A R M R) e s t a b l i s h e d t h e R e g i s t r y p r io r t o S . A . F . E . ' s e n a c t m e n t a n d h a v e 
p r o p o s e d a m o d e l s t a te l a w w h i c h d i f fe rs f r o m t h e s e ru les . N e a r l y all o f t h e s t a t e s h a v e in i t ia ted 
leg i s la t i on to e s t a b l i s h l i cens ing a n d reg i s t ra t i on r e q u i r e m e n t s . 

Overarching Comment 

W h i l e M B A a p p r e c i a t e s t h e t h o u g h t f u l n e s s of t h e A g e n c i e s ' p r o p o s e d ru les a n d t h e fac t t h a t 
t h r o u g h n u m e r o u s q u e s t i o n s , t h e A g e n c i e s a r e s e e k i n g to d e v e l o p a w o r k a b l e s y s t e m fo r 
A g e n c y - r e g u l a t e d reg i s t r a t i on , it is c o n c e r n e d tha t t h e s e ru les m u s t b e c la r i f i ed t o a s s u r e t h a t 
t h e p u r p o s e s of S . A . F . E . a re c a r r i e d ou t . Spec i f i ca l l y , M B A is c o n c e r n e d t h a t u n l e s s t h e 
A g e n c i e s a re c l ea r t h a t the i r ru les e x c l u s i v e l y c o v e r e m p l o y e e s of A g e n c y - r e g u l a t e d ins t i tu t ions 
u n d e r S . A . F . E . , v a r i o u s p r o v i s i o n s m a y o p e n t h e d o o r t o s ta te r egu la t i on of A g e n c y - r e g u l a t e d 
ins t i tu t ion e m p l o y e e s . S u c h a n o u t c o m e w o u l d resu l t in a p a t c h w o r k of r e q u i r e m e n t s f o r t h e s e 
e m p l o y e e s i n c o n s i s t e n t w i t h S . A . F . E . ' s d e s i g n . 
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M B A h a s l ong s u p p o r t e d S . A . F . E . ' s p u r p o s e s : t o i n c r e a s e un i fo rm i t y , r e d u c e regu la to r y b u r d e n , 
e n h a n c e c o n s u m e r p ro tec t i on a n d r e d u c e f r a u d by e s t a b l i s h i n g be t te r l i cens ing r e q u i r e m e n t s fo r 
s t a t e - r e g u l a t e d m o r t g a g e b a n k e r s a n d b r o k e r s ( m o r t g a g e o r i g i na to rs ) a n d requ i r i ng reg i s t ra t i on 

of both Agency-regulated and state-regulated mortgage originators. footnote 4 Indeed, MBA's Mortgage 
Improvement and Regulation Act would go beyond S.A.F.E and establish a new federal regulator for mortgage bankers and 
mortgage brokers. The regulator would establish rigorous uniform national standards for mortgage bankers and mortgage brokers. end of footnote 4 

S . A . F . E . w a s d e s i g n e d so tha t A g e n c y - r e g u l a t e d ins t i tu t ion m o r t g a g e o r i g i na to r s w o u l d b e 
r e q u i r e d to b e r e g i s t e r e d a n d t h a t s t a t e - r e g u l a t e d m o r t g a g e o r i g i na to r s w o u l d b e s u b j e c t t o b o t h 
i m p r o v e d s ta te l i c e n s u r e a n d reg is t ry . S u c h a s c h e m e r e c o g n i z e s t h e n e e d fo r h i g h e r s t a n d a r d s 
n a t i o n w i d e a n d t h e f a c t t h a t cu r ren t l y A g e n c y - r e g u l a t e d f i nanc ia l i ns t i tu t ions a n d the i r m o r t g a g e 
o r i g i na to r s a r e m o r e c o n s i s t e n t l y r e g u l a t e d t h a n m o r t g a g e o r i g i na to r s r e g u l a t e d by t h e s ta tes . 
N o t w i t h s t a n d i n g t h e d i f fe r ing A g e n c y a n d s ta te r e g u l a t o r y s c h e m e s , w i t h o u t c l ea r l a n g u a g e in 
a n y f ina l ru les , a de minimis e x c e p t i o n f r o m reg i s t ra t i on fo r ce r t a i n A g e n c y - r e g u l a t e d ins t i tu t ion 
e m p l o y e e s c o u l d s u b j e c t t h o s e e x c e p t e d f r o m F e d e r a l r eg i s t ra t i on to s ta te r e g u l a t i o n . S im i la r l y , 
w h i l e M B A b e l i e v e s t h e r e is n o lega l o r po l i cy bas i s t o t rea t A g e n c y - r e g u l a t e d se r v i ce r 
e m p l o y e e s i n v o l v e d in loss m i t i ga t i on as m o r t g a g e o r i g i na to r s f o r p u r p o s e s of S . A . F . E . , as 
e x p l a i n e d b e l o w , if l oss m i t i ga t i on e x p e r t s a r e no t ca re fu l l y e x c e p t e d f r o m f e d e r a l r eg i s t ra t i on 
r e q u i r e m e n t s u n d e r t h e s e ru les , t h e y t o o wi l l b e s u b j e c t t o s ta te r e g u l a t i o n , g i v e n t h e s ta te l a w s 
b e i n g e n a c t e d . A m i s i n t e r p r e t a t i o n of t h e de f in i t i on of t h e t e r m " l oan o r i g ina to r " a n d w h a t w e 
b e l i e v e is a n i l l - f ounded c o m m e n t f r o m H U D e x a c e r b a t e s ou r c o n c e r n r e s p e c t i n g m o r t g a g e 
s e r v i c e r s . T h e r e f o r e , M B A r e q u e s t s t h e A g e n c i e s m a k e c lear , f o r t h e r e a s o n s e x p l a i n e d b e l o w , 
t h a t s e r v i c e r s a re e x c e p t e d f r o m reg i s t ra t i on ra the r t h a n s i m p l y e x c l u d e d f r o m A g e n c y 

coverage. 

Fu r the r , e v e n t h e b e s t i n t e n t i o n e d p r o v i s i o n s fo r m e a s u r e d i m p l e m e n t a t i o n of t h e ru les ' 
r e q u i r e m e n t s c o u l d resu l t in s ta te c o v e r a g e if no t p rope r l y a d d r e s s e d . 

A c c o r d i n g l y , in t h e s e c o m m e n t s , M B A s u g g e s t s c h a n g e s tha t c o u l d he lp a d d r e s s t h e s e 
c o n c e r n s i n c l u d i n g , bu t no t l im i ted t o , n e w l a n g u a g e in t h e p u r p o s e p r o v i s i o n s of t h e ru le a n d a 
c l ea r de f i n i t i on of " e m p l o y e e " as we l l as s u g g e s t i o n s f o r t h e de minimis, se r v i ce r a n d 
i m p l e m e n t a t i o n p r o v i s i o n s . 

I. Summary of M B A's Comments Relative to Specific Sections of the Proposed Rule 

For t h e r e a s o n s d i s c u s s e d in t h e s e c o m m e n t s , it is M B A ' s v i e w t h a t f ina l ru les s h o u l d : 

1 . R e v i s e t h e " p u r p o s e " p r o v i s i o n s of t h e ru le t o m a k e c l ea r t h a t t h e ru le e x c l u s i v e l y c o v e r s 
e m p l o y e e s of A g e n c y - r e g u l a t e d ins t i tu t ions . 

2 . R e v i s e t h e de minimis e x c e p t i o n s in t h e f ina l ru le to a v o i d u n n e c e s s a r y c o v e r a g e of l oan 
o r i g i na to r s t ha t d o no t o rd ina r i l y o r i g i n a t e m o r t g a g e l oans a l o n g w i t h t h e e s t a b l i s h m e n t 
of t h e n e w p u r p o s e p rov i s i on a t 1 a b o v e a n d n e w de f in i t i ona l s e c t i o n s be low . 

3 . D e f i n e t h e t e r m " e m p l o y e e " t o i n c l u d e al l e m p l o y e e s , a g e n t s a n d c o n t r a c t o r s of A g e n c y -
r e g u l a t e d ins t i tu t ions . 
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4 . D e f i n e t h e t e r m " m o r t g a g e o r ig ina to r " t o exp l ic i t l y e x c l u d e e m p l o y e e s i n v o l v e d in 
s e r v i c i n g f u n c t i o n s . C o n s i s t e n t w i t h t h e p la in l a n g u a g e of S . A . F . E . a n d s o u n d pub l i c 
po l icy , t h e A g e n c i e s ' S . A . F . E . ru les s h o u l d on l y r equ i r e t r ue o r i g i na to rs t o reg i s te r a n d 
no t m o r t g a g e s e r v i c e r s e n g a g e d in m o d i f i c a t i o n s o r o t h e r loss m i t i ga t i on ac t i v i t i es , 
s u b j e c t t o e s t a b l i s h m e n t of n e w p u r p o s e a n d e m p l o y e e p r o v i s i o n s . 

5. E x c l u d e f r o m t h e t e r m " m o r t g a g e o r ig ina to r " i nd i v i dua l s w h o e n g a g e in ce r t a i n n o - c a s h 
o u t r e f i n a n c e s . 

6 . E x c l u d e f r o m t h e t e r m " m o r t g a g e o r ig ina to r " i nd i v i dua l s w h o e n g a g e in s i m p l e l oan 
a s s u m p t i o n s . 

7 . D e f i n e "of fer" a n d " a p p l i c a t i o n " t o e n s u r e p r o p e r a p p l i c a t i o n of t h e e x e m p t i o n f o r 
a d m i n i s t r a t i v e o r c le r i ca l t a s k s . 

8 . R e v i s e r e q u i r e m e n t s t o be t te r fac i l i t a te a n o rde r l y i m p l e m e n t a t i o n as n e c e s s a r y s u b j e c t 
t o e s t a b l i s h m e n t of n e w p u r p o s e a n d e m p l o y e e p r o v i s i o n s . 

9. M a i n t a i n a n d l ibe ra l i ze p r o v i s i o n s fac i l i t a t ing m o v e m e n t of r e g i s t e r e d e m p l o y e e s to 
p r e v e n t u n n e c e s s a r y i n te r rup t i on of m o r t g a g e o r i g i na t i on ac t i v i t y a n d a d v e r s e e f fec ts o n 
c o n s u m e r s s u b j e c t t o t h e e s t a b l i s h m e n t of n e w p u r p o s e a n d e m p l o y e e p rov i s i ons . 

10 . A v o i d dup l i ca t i ve f i n g e r p r i n t i n g a n d o t h e r r e q u i r e m e n t s t ha t m a y i n c r e a s e c o s t s 
u n n e c e s s a r i l y . 

1 1 . A v o i d u n w a r r a n t e d i n v a s i o n of p r i vacy . T h e A g e n c i e s s h o u l d ca re fu l l y i m p l e m e n t 
p r o v i s i o n s b a l a n c i n g t h e n e e d fo r c o n s u m e r r e v i e w o f i n f o r m a t i o n o n o r i g i na to r s w i t h t h e 
d u t y t o p ro tec t a g a i n s t a b u s e s a n d u n w a r r a n t e d i n v a s i o n s o f p r i vacy . 

II. M B A's Specific Comments Detailed 

1. Revise the purpose provisions of the rule to make clear that the rule exclusively 
covers employees of Agency-regulated institutions. 

S e c t i o n .1 0 1 as p r o p o s e d p r o v i d e s in par t t ha t t h e ru le i m p l e m e n t s S . A . F . E . ' s f e d e r a l 
r eg i s t ra t i on r e q u i r e m e n t s , w h i c h a p p l y t o i nd i v i dua l s w h o o r i g i n a t e res iden t ia l m o r t g a g e l o a n s , 
a n d d e s c r i b e s t h e o b j e c t i v e s of S . A . F . E . ' s r eg i s t ra t i on . C o n s i d e r i n g , h o w e v e r , t ha t t h e 
A g e n c i e s ' au tho r i t y u n d e r S . A . F . E . e x t e n d s to t h e e m p l o y e e s of A g e n c y - r e g u l a t e d ins t i tu t ions , 
M B A b e l i e v e s t h e ru le s h o u l d exp l i c i t l y s t a te t ha t its p u r p o s e is t o e x c l u s i v e l y e s t a b l i s h t h e 
reg i s t ra t i on r e q u i r e m e n t s u n d e r S . A . F . E . fo r e m p l o y e e s o f s u c h ins t i tu t ions . U n d e r s u c h a 
f o r m u l a t i o n , e v e n if t h e ru le e x e m p t s pa r t i cu la r e m p l o y e e s f r o m reg i s t r a t i on , t h e y a r e sti l l s u b j e c t 
t o t h e ru le . W i t h t h e s e c h a n g e s , t h e p r o p o s e d ru les a re less l ike ly t o b e m i s c o n s t r u e d t o p e r m i t 
r e g u l a t i o n of A g e n c y - r e g u l a t e d ins t i tu t ion e m p l o y e e s fo r p u r p o s e s of reg i s t ra t i on a n d l i cens ing 
by t h e s ta tes . 

2. Revise the de minimis exceptions in the final rule to avoid unnecessary coverage 
of loan originators that do not ordinarily originate mortgage loans along with the 
establishment of the new purpose provision at 1 above and new definitional 
sections below. 

P u r s u a n t t o S . A . F . E . footnote 5 Section 1507(c) of S.A.F.E. end of footnote 5 , w h i c h r e q u i r e s t h e A g e n c i e s t o e s t a b l i s h a de minimis e x c e p t i o n , t h e ru le a t 101(c ) s t a tes tha t t h e reg i s t r a t i on r e q u i r e m e n t s d o no t a p p l y t o a n e m p l o y e e o f a n Agency-regulated ins t i tu t ion if d u r i n g t h e last 12 m o n t h s : (1) t h e e m p l o y e e a c t e d as a m o r t g a g e l oan o r i g i na to r fo r f i ve o r f e w e r res iden t ia l m o r t g a g e l o a n s ; a n d (2) t h e A g e n c y - r e g u l a t e d ins t i tu t ion 



e m p l o y s m o r t g a g e l oan o r i g i na to r s , w h o w h i l e e x c e p t e d f r o m reg i s t ra t i on p u r s u a n t t o th i s 
s e c t i o n , in t h e a g g r e g a t e , a c t e d as a m o r t g a g e l oan o r i g i na to r in c o n n e c t i o n w i t h 2 5 o r f e w e r 
res iden t i a l m o r t g a g e l oans . Page 5 T h e ru les a l so p r o v i d e t h a t a n e m p l o y e e m u s t reg i s te r w i t h t h e 
Reg i s t r y p r io r t o e n g a g i n g in m o r t g a g e l oan o r i g i na t i on ac t i v i t y t h a t e x c e e d s e i t he r t h e ind iv idua l 
o r a g g r e g a t e l imit . 

M B A supports establishment of a de minimis exception to relieve unnecessary burden footnote 6 Section 1 5 0 7 of S.A.F.E. requires the Agencies to "make such de minimis exceptions as may be appropriate to the Act's requirements to register and obtain a unique identifier. end of footnote 6 and to serve both the imperatives of efficiency and consistency with the provisions of S.A.F.E. M B A believes a de minimis exception permits an Agency-regulated institution to serve consumers' needs where the consumer seeks service and is particularly helpful in a "pinch" where a registered employee may not be available. M B A believes such flexibility, particularly in the context of well regulated institutions, presents little risk and is consistent with S.A.F.E.'s consumer protection and fraud prevention purposes. 

W h i l e M B A b e l i e v e s t h e f i ve l oan t h r e s h o l d c h o s e n by t h e A g e n c i e s fo r t h e ind i v idua l de minimis 
l imi t is s o m e w h a t low, it c o u l d b e a r e a s o n a b l e m a r k e r . A t t h e s a m e t i m e , h o w e v e r , M B A 
b e l i e v e s t h e l imi t o n 2 5 l oans pe r ins t i tu t ion s h o u l d b e r e m o v e d o r a t l eas t a d j u s t e d s o t h a t t h e 
ce i l i ng i n c r e a s e s in l ine w i t h t h e v o l u m e of t h e ins t i tu t ion 's b u s i n e s s . Fo r e x a m p l e , t h e A g e n c i e s 
c o u l d e s t a b l i s h t h r e e o r f o u r l imi t s i zes d e p e n d i n g o n v o l u m e . T h e s e l imi t s i zes w o u l d a l s o m o r e 
a c c u r a t e l y re f lec t t h e ins t i tu t ions ' w i d e v a r i a t i o n s in m o r t g a g e l e n d i n g v o l u m e . 

W h i l e M B A r e c o g n i z e s tha t t h e r e q u i r e m e n t f o r a n ins t i tu t ion l imi t m a y b e i n t e n d e d to l imi t t h e 
poss ib i l i t y o f " g a m i n g t h e s y s t e m , " w e d o no t b e l i e v e t h e r isk of g a m i n g is g r e a t a m o n g A g e n c y -
r e g u l a t e d ins t i t u t i ons t h a t a r e s u b j e c t t o e x t e n s i v e a u d i t a n d e x a m i n a t i o n . A n ins t i tu t iona l l imi t 
a l so wi l l r e q u i r e e x t e n s i v e t r a c k i n g p r o c e d u r e s a n d m a k e t h e p r o p o s e d e x e m p t i o n u n d u l y 
b u r d e n s o m e fo r a n ins t i tu t ion 's u s e . 

M B A w o u l d o p p o s e e s t a b l i s h m e n t of a n add i t i ona l r e q u i r e m e n t t h a t a n ins t i tu t ion m u s t 
a g g r e g a t e its res iden t i a l m o r t g a g e l o a n s w i t h its s u b s i d i a r i e s w h e n c a l c u l a t i n g t h e n u m b e r of 
m o r t g a g e l oans o r i g i n a t e d f o r p u r p o s e s of th i s e x c e p t i o n . S u c h a ru le w o u l d on l y w o r s e n t h e 
r e g u l a t o r y b u r d e n . 

M B A s u p p o r t s t h e v o l u n t a r y n a t u r e of t h e de minimis e x c e p t i o n . In m o s t c a s e s , ins t i tu t ions wi l l 
s e e k to e n s u r e t h a t e m p l o y e e s w h o a c t as o r i g i na to r s a r e r e g i s t e r e d to a v o i d u n n e c e s s a r y 
r e g u l a t o r y c o n c e r n . F u r t h e r m o r e , it is essen t i a l t ha t t o m a k e t h e de minimis e x c e p t i o n w o r k a b l e , 
b o t h t h e n e w p u r p o s e p rov i s i on ( C o m m e n t 1 a b o v e ) a n d t h e de f i n i t i on of e m p l o y e e ( C o m m e n t 3 
b e l o w ) a l so m u s t b e i n c l u d e d in t h e f ina l ru le a l o n g w i t h t h e de minimis e x c e p t i o n . 

3. Define the term "employee" to include all employees, agents and contractors of 
Agency-regulated institutions. 

C o n s i d e r i n g t h a t t h e au tho r i t y of t h e A g e n c i e s e x t e n d s to e m p l o y e e s f o r p u r p o s e s of S . A . F . E . , 
M B A s t r o n g l y b e l i e v e s t h a t a p r e c i s e de f in i t i on of " e m p l o y e e " is essen t i a l to t h e ru le . M B A 
s u g g e s t s t h a t t h e de f i n i t i on s h o u l d i n c l u d e e m p l o y e e s , a g e n t s a n d c o n t r a c t o r s u n d e r t h e con t ro l 
of r e g u l a t e d ins t i t u t i ons to ca r r y o u t f u n c t i o n s of s u c h ins t i tu t ions . W h i l e u s e of a t a x - r e l a t e d o r 
W 2 t y p e de f i n i t i on of e m p l o y e e is f a r p r e f e r a b l e to no de f i n i t i on a t a l l , l oan o r i g i na to r s in 



par t i cu la r m a y b e bo th W 2 a n d i n d e p e n d e n t c o n t r a c t o r s . Page 6 F o r th is r e a s o n , M B A b e l i e v e s a 
de f i n i t i on t h a t is m o r e e x p a n s i v e t h a n s i m p l y c o v e r i n g W - 2 e m p l o y e e s is a p p r o p r i a t e c o u p l e d 
w i t h a p p r o p r i a t e e x c e p t i o n s f r o m reg i s t ra t i on as r e c o m m e n d e d in th is c o m m e n t . 

4. Define the term "mortgage originator" to explicitly exclude employees involved in 
servicing functions. Consistent with the plain language of S.A.F.E. and sound 
public policy, the Agencies' S.A.F.E. rules should only require true originators to 
register and not mortgage servicers engaged in modifications or other loss 
mitigation activity subject to establishment of new purpose and employee 
provisions. 

T h e A g e n c i e s r e q u e s t c o m m e n t s o n w h e t h e r t h e de f i n i t i on of ' ' m o r t g a g e o r ig ina to r ' ' s h o u l d 
c o v e r i nd i v i dua l s w h o m o d i f y ex i s t i ng res iden t i a l m o r t g a g e l oans a n d if s o , w h e t h e r t h e s e 
i nd i v i dua l s s h o u l d b e e x c l u d e d f r o m t h e de f i n i t i on . C o m m e n t is a l so r e q u e s t e d o n w h e t h e r t h e 
f ina l ru le s h o u l d m e r e l y d e l a y t h e reg i s t ra t i on r e q u i r e m e n t f o r i nd i v i dua l s e n g a g e d in l oan 
m o d i f i c a t i o n s fo r a s p e c i f i e d p e r i o d in l ight o f c u r r e n t e c o n o m i c c o n d i t i o n s . 

M B A s t r o n g l y u r g e s t h e A g e n c i e s t o e x c l u d e s e r v i c e r s w h o m o d i f y ex i s t i ng res iden t i a l m o r t g a g e 
a n d p e r f o r m o t h e r re la ted ac t i v i t ies f r o m t h e de f in i t i on of l oan o r ig ina to r . T h i s e x c e p t i o n is 
a p p r o p r i a t e g i v e n S . A . F . E . ' s s t a t e d o b j e c t i v e s . 

B a s e d o n a r e v i e w o f t h e s ta tu to r y l a n g u a g e a n d leg is la t i ve h is to ry , s e r v i c e r s a r e no t " l oan 
o r i g i na to r s " a n d w e r e no t i n t e n d e d to b e c o n s i d e r e d w i t h i n t h e reg i s t ra t i on a n d l i cens ing 
r e q u i r e m e n t s . S . A . F . E . w a s d e s i g n e d to e s t a b l i s h a n a t i o n w i d e l i cens ing a n d reg i s t r a t i on 
s y s t e m fo r ind iv idua l l o a n o r i g i na to r s , l e n d e r s a n d m o r t g a g e b r o k e r s . S . A . F . E . ' s s u b s t a n t i v e 
r e q u i r e m e n t s a r e g e a r e d to t h e s e i nd i v i dua l s a n d no t s e r v i c e r s o r the i r p e r s o n n e l . 

A l t h o u g h C o n g r e s s d id no t i s s u e a c o n f e r e n c e repo r t o n t h e l eg i s l a t i on , t h e f l oo r s t a t e m e n t by 
S e n a t o r C h r i s t o p h e r D o d d , C h a i r m a n of t h e U.S. S e n a t e B a n k i n g , H o u s i n g a n d U r b a n A f fa i r s 
C o m m i t t e e , m a d e c l ea r w h a t C o n g r e s s m e a n t by " l oan o r i g i na to r s " c o v e r e d by t h e bi l l . 
C h a i r m a n D o d d c h a r a c t e r i z e d S . A . F . E . a s a " n e w m o r t g a g e b r o k e r a n d l e n d e r l i cens i ng 
r e q u i r e m e n t t h a t w a s a d d e d by S e n a t o r M a r t i n e z a n d s u p p o r t e d by S e n a t o r F e i n s t e i n f r o m 
Ca l i f o rn i a . T h a t wi l l b e g i n t o a d d r e s s m a n y of t h e a b u s e s of t h e m o r t g a g e p r o c e s s t h a t h a v e 
been perpetrated by mortgage brokers." footnote 7 Congressional Record-Senate, S6520, July 10, 2008 end of footnote 7. There is no statement in the law or legislative history to indicate that servicers were ever intended to be covered by the legislation. 

Remarks by Senator Feinstein upon introduction and then passage of S.A.F.E. also make clear 
t h a t t h e de f i n i t i on of m o r t g a g e o r i g i na to r w a s f o r t h o s e i nd i v i dua l s m a k i n g m o r t g a g e s , no t t h o s e 
w h o a d m i n i s t e r ex i s t i ng l o a n s . Spec i f i ca l l y , t h e S e n a t o r r e p e a t e d l y re fe rs t o " l e n d e r s , " " l oan 
o f f i ce rs " a n d " m o r t g a g e b r o k e r s " a n d re fe rs t o f r a u d u l e n t l e n d i n g p rac t i ces of " s tee r i ng p e o p l e 
in to l oans t h e y c lea r l y c a n n o t a f f o rd . " T h e r e w a s n o m e n t i o n of s e r v i c e r s . S e r v i c e r s d o no t 
l end o r a r r a n g e l oans a n d s i n c e t h e b o r r o w e r is a l r e a d y lega l l y b o u n d by h is o r he r c o n t r a c t 
t e r m s , se r v i ce r s d o no t "s teer . " S e n a t o r F e i n s t e i n a l so ta l ks a b o u t " m o r t g a g e b r o k e r s . . . p r e y i n g 
u p o n p e o p l e a n d w a l k i n g of f w i t h t e n s of t h o u s a n d s of do l l a r s of c a s h . " S e r v i c i n g s ta f f ce r ta in l y 
d o no t f i t t ha t c h a r a c t e r i z a t i o n . C lea r l y t h e c o n c e r n w a s w i t h i nd i v i dua l s w h o e a r n s i gn i f i can t 
c o m m i s s i o n s f r o m c r e a t i n g a m o r t g a g e l oan , no t a loss m i t i ga t i on e x p e r t t h a t is pa i d a s a l a r y t o 
p e r f o r m typ ica l l oan s e r v i c i n g f u n c t i o n s . 



P a g e 7 

S . A . F . E . i tsel f d e f i n e s a " l oan o r ig ina to r " a s a n ind iv idua l w h o "(i) t a k e s a res iden t i a l m o r t g a g e 
l oan a p p l i c a t i o n ; and (ii) o f fe rs o r n e g o t i a t e s t e r m s of a res iden t i a l m o r t g a g e l oan fo r 
compensation or gain." footnote 8 S.A.F.E, Section 1 5 0 3 ( 3 ) ( B ). end of footnote 8 footnote 9 The correct language 
has been confused by a model law developed by C S B S and A A R M R. Unlike the statute, the model law sets forth a disjunctive 
two-prong test which provides that an originator is covered if it either (A) Takes a residential mortgage loan application; or (B) 
Offers or negotiates terms of a residential mortgage loan. Considering the fact that servicers negotiate terms, this formulation 
has made it more likely that states may adopt laws covering mortgage servicers. end of footnote 9 S . A . F . E . a l so p r o v i d e s 
that the term originator "does not include any individual who performs purely administrative or clerical tasks on behalf of a [loan originator]" and does not include "a person or entity that only performs real estate brokerage activities and is licensed or registered in accordance with applicable state law unless the person or entity is compensated by a lender, a mortgage broker, or other loan originator or by an agent of such lender, mortgage broker, or other loan originator (emphasis supplied)." footnote 10 H E R A Section 1 5 0 3 ( 3 ) ( A ) ( i ) (emphasis added). end of footnote 10 

The exception for real estate brokerage activities also makes clear that the bill is directed only to lenders, mortgage brokers or similar mortgage originators. 

In a p p l y i n g t h e t w o - p r o n g tes t t o d e f i n e a " l oan o r ig ina to r , " s e r v i c e r s d o no t t a k e w h a t is 
c o m m o n l y k n o w n as a n a p p l i c a t i o n s a n d , t h e r e f o r e , d o no t m e e t t h e f i rs t p r o n g of t h e tes t . T h e 
t e r m a p p l i c a t i o n m u s t b e c o n s i d e r e d in t h e c o n t e x t o f S . A . F . E . , w h i c h a g a i n re la tes t o m o r t g a g e 
o r i g i na t i on f u n c t i o n s . T h e m e r e f a c t t h a t a s e r v i c e r m a y co l lec t i n f o r m a t i o n to e v a l u a t e a 
f o r e c l o s u r e a l t e rna t i ve is no t t h e s a m e a s t a k i n g a n a p p l i c a t i o n fo r t h e e x t e n s i o n of c red i t . T h e 
se rv i ce r ' s w o r k is a d u e d i l i g e n c e e f for t t o d e t e r m i n e a p p r o p r i a t e s t e p s to a v o i d f o r e c l o s u r e , 
r e d e f a u l t a n d g r e a t e r l o s s e s a n d to sa t i s f y p o o l i n g a n d se r v i c i ng a g r e e m e n t r e q u i r e m e n t s . 

O t h e r p r o v i s i o n s of S . A . F . E . a l so a r e i n a p p o s i t e t o t h e m o r t g a g e s e r v i c i n g f u n c t i o n . Fo r 
e x a m p l e , t h e l a w r e q u i r e s t h a t qua l i f i ca t i on t es t s fo r s t a te l i cens ing a d e q u a t e l y m e a s u r e a 
l i cense a p p l i c a n t ' s k n o w l e d g e c o n c e r n i n g f e d e r a l l a w a n d s ta te l aw pe r t a i n i ng to m o r t g a g e 
o r i g i na t i on . T h e l aw r e q u i r e s e d u c a t i o n in f e d e r a l l aw a n d r e g u l a t i o n s , e th i cs a n d f r a u d , fa i r 
l e n d i n g a n d l e n d i n g s t a n d a r d s f o r t h e s u b p r i m e m o r t g a g e m a r k e t , bu t t h e r e a r e no r e q u i r e m e n t s 
spec i f i ca l l y r e l e v a n t t o m o r t g a g e s e r v i c i n g (e .g . i n ves to r r e q u i r e m e n t s o r ne t p r e s e n t v a l u e 
a n a l y s e s ) . If s e r v i c e r s w e r e i n t e n d e d to b e c o v e r e d , t h e e d u c a t i o n a l r e q u i r e m e n t s w o u l d h a v e 
b e e n a p p r o p r i a t e l y t a i l o r e d . It is, t h e r e f o r e , fa i r t o s a y tha t r equ i r i ng s e r v i c e r s t o m e e t S . A . F . E . 
requirements amounts to "pushing square pegs through round holes." 

T h e s u r e t y a n d ne t w o r t h r e q u i r e m e n t s f o u n d in s e c t i o n 1 5 0 8 ( d ) ( 6 ) a l so d o no t f i t t h e s e r v i c i n g 
or loss m i t i ga t i on f u n c t i o n . T h e s e p r o v i s i o n s r equ i r e s t a tes t o e s t a b l i s h " m i n i m u m ne t w o r t h o r 
s u r e t y b o n d i n g r e q u i r e m e n t s t h a t re f lec t t h e do l l a r a m o u n t of loans originated by a res iden t i a l 
m o r t g a g e l oan o r ig ina to r " ( e m p h a s i s a d d e d ) . In t h e c o n t e x t of s e r v i c i n g , th is p rov i s i on d o e s no t 
m a k e s e n s e . It is c o m m o n k n o w l e d g e tha t m a n y m o r t g a g e se r v i ce r s d o no t o r i g i n a t e l oans a n d 
d o no t h a v e t h e c a p a c i t y t o d o s o . A s a resu l t , w e b e l i e v e th is l a n g u a g e p r o v i d e s f u r t h e r 
evidence that servicers were excepted from coverage. 

A d d i t i o n a l l y , m a k i n g ce r ta in s e r v i c i n g e m p l o y e e s s u b j e c t t o t h e s e n e w r e q u i r e m e n t s wi l l on l y 
s e r v e to h i n d e r a n d m a k e m u c h m o r e cos t l y t h e c ruc ia l w o r k of s e r v i c e r s t o d a y - r e a c h i n g a n d 
a s s i s t i n g m i l l i ons of b o r r o w e r s e x p e r i e n c i n g p a y m e n t d i f f i cu l t ies . S u c h a resu l t w o u l d 
u n d e r m i n e t h e a d m i n i s t r a t i o n ' s M a k i n g H o m e A f f o r d a b l e P l a n , w h i c h is c o m m i t t i n g a n 
u n p r e c e d e n t e d a m o u n t of g o v e r n m e n t r e s o u r c e s to p r o v i d e l oan m o d i f i c a t i o n s a n d r e f i n a n c e 



o p p o r t u n i t i e s fo r m i l l i ons of m o r t g a g e b o r r o w e r s . Page 8 S e r v i c e r s a n d t h e i ndus t r y wi l l m e e t t h e s e 
c h a l l e n g e s , bu t l a ye r i ng o n add i t i ona l r e q u i r e m e n t s t h a t a r e ne i t he r w e l l - f o u n d e d no r w a r r a n t e d 
wi l l on l y f r us t r a te a n d m a k e m o r e cos t l y th is i m p o r t a n t ef for t . 

D e s p i t e t h e e v i d e n c e tha t loss m i t i ga t i on s ta f f d o no t m e e t t h e de f i n i t i on of " l oan o r ig ina to r " a n d 
w e r e no t t h e i n t e n d e d f o c u s of S . A . F . E . , p r o b l e m a t i c d e v e l o p m e n t s h a v e o c c u r r e d w h i c h M B A 
b e l i e v e s n e e d to b e f a c t o r e d in to t h e A g e n c i e s ' f ina l ru le . Spec i f i ca l l y , C S B S , H U D , a n d s o m e 
s t a t e s h a v e d e t e r m i n e d t h a t se r v i c i ng s ta f f w h o p e r f o r m m o d i f i c a t i o n s m a y b e " l oan o r i g i na to rs . " 
M B A b e l i e v e s t h e s e i n te rp re ta t i ons a re fau l t y a n d c o n t r a r y to t h e law. N o n e t h e l e s s , t h e s e 
d e v e l o p m e n t s c o u l d po ten t ia l l y d i m i n i s h t h e A g e n c i e s ' r e g u l a t o r y j u r i s d i c t i o n o v e r A g e n c y -
r e g u l a t e d f i nanc ia l ins t i tu t ion e m p l o y e e s . 

T h e C S B S / A A R M R's m o d e l s t a t e law, a s i nd i ca ted , is i n c o n s i s t e n t w i t h t h e f e d e r a l s t a tu te 
b e c a u s e t h e m o d e l l a w c h a n g e s t h e de f i n i t i on of a " l oan o r ig ina to r " t o i n c l u d e a n ind iv idua l w h o 
t a k e s a n a p p l i c a t i o n or o f fe rs to o r n e g o t i a t e s t h e t e r m s of a res iden t ia l m o r t g a g e l oan . T h i s 
c h a n g e f r o m " a n d " to "or" e x p a n d s t h e s ta tes ' au tho r i t y o v e r l oss m i t i ga t i on staf f . N o t 
su rp r i s i ng l y , s e v e r a l s t a tes h a v e a d o p t e d t h e m o d e l l a n g u a g e "as is . " O t h e r s e x c l u d e s e r v i c e r s 
f r o m t h e de f i n i t i on o r e x c l u d e s e r v i c e r s p r o v i d e d H U D ' s f ina l ru les d o s o as w e l l . 

R e c e n t l y , H U D i s s u e d a " F r e q u e n t l y A s k e d Q u e s t i o n s " d o c u m e n t w h i c h s ta tes : 

" G i v e n t h e e x t e n t of l oan m o d i f i c a t i o n s b e i n g u n d e r t a k e n , H U D is g e n e r a l l y 
i nc l i ned to p r o v i d e in r u l e m a k i n g t h a t t h e S A F E A c t ' s de f i n i t i on of a l oan 
o r i g i na to r c o v e r s a n ind i v idua l w h o p e r f o r m s a res iden t ia l m o r t g a g e l oan 
m o d i f i c a t i o n t h a t i n vo l ves o f fe r i ng or n e g o t i a t i n g of l oan t e r m s tha t a r e ma te r i a l l y 
d i f f e ren t f r o m t h e o r ig ina l l o a n , a n d t h a t s u c h i nd i v i dua l s a r e s u b j e c t t o t h e 
licensing and registration requirements of the SAFE Act." Footnote 11 http://www.hud.gov/offices/hsg/ramh/safe/sfea.cfm. end of footnote 11 

W h i l e w e b e l i e v e t h e r e a s o n s fo r r e a c h i n g th is c o n c l u s i o n a r e fau l t y a n d o v e r b r o a d , if H U D 
p u b l i s h e s th i s i n te rp re ta t i on as a f ina l ru le , s t a tes tha t h a v e e x p r e s s l y c h o s e n to e x c l u d e 
s e r v i c e r s fo r f e a r of i n te r fe r ing w i t h loss m i t i ga t i on ac t i v i t y o r f o r o t h e r r e a s o n s , m a y b e d e e m e d 
by H U D to h a v e fa i l ed to m e e t t h e m i n i m u m r e q u i r e m e n t s of S . A . F . E . T o a v o i d s t a te l aw b e i n g 
a p p l i e d to e m p l o y e e s of f e d e r a l f i nanc ia l i ns t i tu t ions , t h e A g e n c i e s m u s t m a k e c l ea r t h a t t h e 
s t a t u t e d i rec t s t h e A g e n c i e s to e s t a b l i s h t h e e x c l u s i v e ru les f o r all A g e n c y - r e g u l a t e d ins t i tu t ion 
e m p l o y e e s a s s u g g e s t e d . T h e e x c e p t i o n of a g r o u p of e m p l o y e e s , s u c h as s e r v i c e r s o r o t h e r 
a p p r o p r i a t e staff , m u s t no t s u b j e c t s u c h e m p l o y e e s to s t a t e l i cens ing a n d reg i s t r a t i on l a w s o r 
H U D ' s ru les . 

In s u m , bo th l aw a n d pub l i c po l i cy s u p p o r t e x c l u s i o n of s e r v i c e r s a n d loss m i t i g a t i o n / 
m o d i f i c a t i o n s ta f f f r o m h a v i n g to b e l i c e n s e d a n d r e g i s t e r e d u n d e r S . A . F . E . M B A s t r o n g l y u r g e s 
t h a t t h e A g e n c i e s t a k e t h e pos i t i on t h a t s e r v i c e r s , w h o w o r k w i t h c o n s u m e r s c o n c e r n i n g existing 
l oans , a r e no t s u b j e c t t o S . A . F . E . a n d s h o u l d no t b e s u b j e c t t o s t a te l i cens ing r e q u i r e m e n t s o r 
s t a t e o r f e d e r a l reg i s t ra t i on r e q u i r e m e n t s u n d e r S . A . F . E . T h i s s h o u l d b e s o e v e n if t h e se r v i ce r 
n e g o t i a t e s a n d a m e n d s t h e t e r m s of a l oan or h e l p s t h e b o r r o w e r in to o n e of t h e p r o g r a m s 
u n d e r t h e M a k i n g H o m e A f f o r d a b l e M o d i f i c a t i o n P l a n o r o t h e r l oss m i t i ga t i on o p t i o n s . W e a l so 
r e q u e s t t ha t t h e t e r m "se rv ice r " b e d e f i n e d as a n i nd i v idua l w h o a d m i n i s t e r s a n ex i s t i ng 
m o r t g a g e l o a n , w h i c h m a y i n c l u d e e x p l a i n i n g t h e t e r m s of t h e l oan or its e s c r o w a c c o u n t , 



n e g o t i a t i n g , a m e n d i n g o r w a i v i n g t h e t e r m s of a n ex i s t i ng l o a n , a n d t a k i n g o t h e r a c t i o n s 
d e s i g n e d to p r e v e n t o r a v o i d d e f a u l t o r f o r e c l o s u r e in c o n n e c t i o n w i t h a n ex i s t i ng l oan . Page 9 

A t t h e s a m e t i m e , t h e A g e n c i e s m u s t m a k e c l ea r t h a t w h e r e s e r v i c e r s a r e " e m p l o y e e s " of 
A g e n c y - - r e g u l a t e d ins t i tu t ions , t h e y a r e c o v e r e d w i t h i n t h e s c o p e of t h e A g e n c i e s ' j u r i s d i c t i o n 
a n d au tho r i t y t o e x c e p t t h e m f r o m t h e reg i s t ra t i on ( a n d s ta te l i cens ing ) r e q u i r e m e n t s . It is 
i m p e r a t i v e tha t , t o t h e e x t e n t t h e A g e n c i e s c o n c l u d e t h a t s e r v i c e r s d o no t m e e t t h e de f i n i t i on of 
l oan o r i g i n a t o r s o r a r e o t h e r w i s e e x c e p t e d f r o m reg i s te r i ng u n d e r t h e f e d e r a l r e g i m e , t h o s e 
e m p l o y e e s d o no t de fau l t t o s ta te l a w o r H U D r e q u i r e m e n t s . 

F ina l ly , M B A b e l i e v e s t h a t se r v i ce r s s h o u l d b e p e r m a n e n t l y e x c l u d e d f r o m t h e de f i n i t i on of 
" m o r t g a g e o r ig ina to r " r a the r t h a n m e r e l y d e l a y the i r i n c l us i on . H o w e v e r , if t h e A g e n c i e s 
c o n c l u d e t h a t p e r f o r m i n g m o d i f i c a t i o n s r e n d e r s a n e m p l o y e e a " l oan o r ig ina to r , " t h e A g e n c i e s 
s h o u l d d e l a y i m p l e m e n t a t i o n f o r at leas t t w o t o t h r e e y e a r s t o a v o i d u n d u e i n t e r f e r e n c e w i t h the i r 
i m p o r t a n t w o r k . 

5. Exclude from the term "mortgage originator" individuals who engage in certain 
no-cash out refinances. 

T h e A g e n c i e s r e q u e s t c o m m e n t o n w h e t h e r i nd i v i dua l s w h o e n g a g e in r e f i n a n c e s tha t d o no t 
i nvo l ve c a s h - o u t s a n d a r e m a d e w i t h t h e s a m e l e n d e r s h o u l d b e e x c l u d e d f r o m t h e de f i n i t i on of 
m o r t g a g e l oan o r ig ina to r . 

M B A b e l i e v e s t h a t n o - c a s h o u t r e f i n a n c e s m a d e w i t h t h e s a m e l e n d e r d o no t p o s e t h e s a m e 
leve l o f po ten t i a l f r a u d a n d a b u s e a s d o o t h e r t y p e s of l o a n s . W h i l e al l r e f i n a n c e s i nvo l ve t h e 
c r e a t i o n of a n e w l oan a n d e x t i n g u i s h m e n t of t h e ex i s t i ng l o a n , t h e s e l oans d o no t p o s e t h e 
s a m e r isk t o t h e b o r r o w e r . T o t h e c o n t r a r y , it is c o m m o n p l a c e f o r t h e l e n d e r no t t o re -qua l i f y t h e 
h o m e o w n e r o r r equ i r e a n e w a p p r a i s a l b e c a u s e t h e l ien h o l d e r a l r e a d y re ta ins t h e c u r r e n t c red i t 
a n d p r o p e r t y r isk. S t r e a m l i n e r e f i n a n c e s bene f i t t h e h o m e o w n e r by l o w e r i n g t h e in te res t ra te 
a n d e x t e n d i n g t h e ma tu r i t y d a t e w i t h o u t s i gn i f i can t r e - u n d e r w r i t i n g t h a t m a y o t h e r w i s e d i squa l i f y 
t h e b o r r o w e r . 

C o n s u m e r l a w s a l s o d i s t i n g u i s h n o - c a s h o u t r e f i n a n c e s f r o m o t h e r r e f i n a n c e s . Fo r e x a m p l e , 
T r u t h - i n - L e n d i n g , R e g u l a t i o n Z at 12 C F R 2 2 6 . 2 3 ( f ), d o e s no t p r o v i d e f o r a r ight o f r e s c i s s i o n if 
c a s h is no t e x t r a c t e d f r o m t h e t r a n s a c t i o n . 

A c c o r d i n g to M B A m e m b e r s , s o m e ins t i tu t i ons h a v e s ta f f t h a t s p e c i a l i z e in n o - c a s h o u t o r 
s t r e a m l i n e r e f i n a n c e s . T h e s e i nd i v i dua l s usua l l y t a k e r e f i n a n c e i nqu i res a n d a p p l i c a t i o n s tha t 
c o m e t h r o u g h a ca l l c e n t e r o r t h e ins t i tu t ion 's i n te rne t s i te . T h e s e e m p l o y e e s a r e g e n e r a l l y pa i d 
a sa l a r y r a the r t h a n a c o m m i s s i o n pe r l oan . A s a resu l t , w e b e l i e v e a n e x e m p t i o n c o u l d b e 
c r a f t e d fo r t h e s e e m p l o y e e s t h a t w o u l d no t v io la te t h e sp i r i t a n d t h e ob jec t i ve of t h e law. 

6. Exclude from the term "mortgage originator" individuals who engage in simple 
loan assumptions. 

T h e A g e n c i e s so l ic i t c o m m e n t o n w h e t h e r i nd i v i dua l s w h o e n g a g e in a p p r o v i n g m o r t g a g e l oan 
a s s u m p t i o n s s h o u l d b e e x c l u d e d f r o m t h e p r o p o s e d de f i n i t i on of " l oan o r ig ina to r ' ' a n d w h e t h e r 
s u c h a p p r o a c h is c o n s i s t e n t w i t h S . A . F . E . T h e A g e n c i e s a l so r e q u e s t c o m m e n t e r s t o d e s c r i b e : 



(1) w h e t h e r t h e l oan t r a n s a c t i o n s o f f e r e d by y o u r ins t i tu t ion a r e t yp i ca l l y a s s u m a b l e ; (2) t h e 
t y p e s of a s s u m p t i o n s t h a t a re p e r m i t t e d , if any ; (3) t h e t y p e of c o n t a c t b e t w e e n t h e e m p l o y e e 
a n d t h e n e w b o r r o w e r ; a n d (4) d i f f e r e n c e s , if any , b e t w e e n u n d e r w r i t i n g p r a c t i c e s f o r a l oan 
a s s u m p t i o n t r a n s a c t i o n a n d a n e w l oan o r i g i na t i on . Page 10 

A s s u m p t i o n s i nvo l ve t h e a s s i g n m e n t of t h e u n p a i d b a l a n c e of a m o r t g a g e o b l i g a t i o n to a n o t h e r 
p e r s o n . T h i s c a n h a p p e n a s a resu l t of a sa l e of t h e m o r t g a g e d p r o p e r t y o r a l i fe even t . T h e 
o r ig ina l b o r r o w e r (se l le r ) c o n t i n u e s to r e m a i n l iab le f o r t h e ob l i ga t i on u n l e s s r e l e a s e d f r o m 
l iabi l i ty by t h e m o r t g a g e e . 

G e n e r a l l y , m o r t g a g e s g u a r a n t e e d by t h e D e p a r t m e n t of V e t e r a n s A f fa i r s a n d i n s u r e d by t h e 
F e d e r a l H o u s i n g A d m i n i s t r a t i o n a r e a s s u m a b l e p r o v i d e d the i r g u i d e l i n e s a r e m e t a n d t h e 
a s s u m p t i o n s a r e a p p r o v e d by t h e m o r t g a g e e s . F a n n i e M a e footnote 12 Fannie Mae Single Family, 
2006 Servicing Guide, Part III, Chapter 4, Transfers of Ownership. end of footnote 12 and Freddie Mac footnote13 
Freddie Mac Single Family Seller/Servicer Guide, Volume 1, Chapters 8-D15, Chapter 8, General Purchase Program 
Requirements and Characteristics. end of footnote 13 also allow certain mortgages to be assumed, but not all. 

Their policies vary based on the type of ownership interest, the type of mortgage product, the location of the property, whether the loan is in portfolio or securitized, and the type of transaction. We highly recommend referring to their guidelines for specific information. Moreover, to the extent the loan has mortgage insurance, the mortgage insurer may also have to approve the assumption and/or release of liability for the original debtor. 

M o r t g a g e c o m p a n i e s t yp i ca l l y h a n d l e a s s u m p t i o n r e q u e s t s w i t h i n the i r se r v i c i ng d e p a r t m e n t s , 
bu t s o m e h a n d l e a s s u m p t i o n s w i t h i n l oan p r o d u c t i o n or t h r o u g h s p e c i a l t y un i ts . T h e c h o i c e of 
w h i c h d i v i s i on h a n d l e s a s s u m p t i o n s d e p e n d s o n t h e f l o w of w o r k a n d d o e s no t p r o v i d e a n y rea l 
insight as to whether such employees are "loan originators." 

A c c o r d i n g to M B A m e m b e r s , t h e v a s t m a j o r i t y of a s s u m p t i o n s d o no t i nvo l ve t h e p u r c h a s e a n d 
sa le of a p r o p e r t y by a n u n r e l a t e d ind i v idua l s e e k i n g to a s s u m e a l oan . A t i t le t r ans fe r b e t w e e n 
s u c h u n r e l a t e d pa r t i es w o u l d t r i gge r t h e d u e - o n - s a l e c l a u s e a n d t h e n e e d to c red i t -qua l i f y t h e 
new borrower, refinance the loan, or pay-off the debt. 

R a t h e r , t h e v a s t ma jo r i t y of a s s u m p t i o n s o c c u r a m o n g re l a t ed i nd i v i dua l s a s a resu l t of d e e d 
t r a n s f e r s d u e to l i fe e v e n t s , s u c h as a m a r r i a g e , d e a t h of a f a m i l y m e m b e r , o r p a r e n t to ch i ld t i t le 
t rans fe r . S u c h t r a n s f e r s d o no t t r i gge r t h e d u e - o n - s a l e c l a u s e or t h e n e e d to a s s u m e , r e f i n a n c e , 
or pay-off the debt because of the protections afforded under the Garn-St. Germain Act. Footnote 14 
The Garn-St. Germain Act 12 U S C Section 1 7 0 1j - authorizes the enforcement of a due-on-sale clause notwithstanding 
any state law to the contrary. It further provides that a lender may not exercise its option pursuant to a due on sale 
clause upon certain enumerated circumstances of which one is "a transfer where the spouse or children of the 
borrower became an owner of the property." end of footnote 14 Ye t , in s o m e c a s e s , t h e s e p r o t e c t e d i nd i v i dua l s d o r e q u e s t to b e a d d e d to t h e no te . T h e s e c a s e s a r e ca l l ed s i m p l e a s s u m p t i o n s . G e n e r a l l y no t r ue 

a p p l i c a t i o n is t a k e n , t h e n e w d e b t o r is no t c red i t - qua l i f i ed a n d t e r m s a r e no t n e g o t i a t e d s i n c e t h e y a l r e a d y ex is t . 
M o r e o v e r , t h e p r o s p e c t i v e d e b t o r a l m o s t ce r ta in l y a p p r o a c h e s t h e m o r t g a g e e w i t h fu l l 
k n o w l e d g e of t h e p re -ex i s t i ng t e r m s a n d w i t h o u t a n y so l i c i ta t i on or c o n t a c t by t h e m o r t g a g e 
c o m p a n y . A s a resu l t , it is q u e s t i o n a b l e w h e t h e r t h e m o r t g a g e e o f fe rs a n y t e r m s to t h e 



prospective debtor. Footnote 15 Every contract has an offer and acceptance of terms. The mere presence of a contract cannot subsume the entire second prong of the definition. Some other affirmative action must be contemplated. end of footnote 15 

Page 11 The mortgage company or employee cannot steer the prospective debtor 
in a n y m a n n e r b e c a u s e t h e d e b t a l r e a d y ex i s t s a n d t h e p r o s p e c t i v e d e b t o r c a n n o t s h o p a r o u n d 
fo r a m o r e " c o m p e t e n t " e m p l o y e e o r a s s u m e a d i f fe ren t l o a n . G e n e r a l l y , m o r t g a g e c o m p a n i e s 
d o no t c h a r g e a f e e f o r t h e s e t y p e s of a s s u m p t i o n s a l t h o u g h t h e y m a y p a s s t h r o u g h th i rd pa r t y 
c o s t s t o fac i l i t a te e x e c u t i o n of t h e r eques t . 
In s u m , M B A d o e s no t b e l i e v e t h a t s i m p l e a s s u m p t i o n s m e e t e i t he r p r o n g of t h e de f in i t i on of 

"loan originator" and we suggest they be excluded from the rules' definition of "loan originator." 
7. Define "offer" and "application" to ensure proper application of the exemption for 

administrative or clerical tasks. 

M B A b e l i e v e s it w o u l d b e he lp fu l t o d e f i n e "of fer" a n d " a p p l i c a t i o n " f o r p u r p o s e s of f u r t he r 
c la r i f y ing h o w t h e ru le a p p l i e s t o v a r i o u s staf f in g e n e r a l , as we l l a s , c o n t r a c t o r s a n d a g e n t s . 

W e b e l i e v e it is i m p o r t a n t t o spec i f i ca l l y s t a te t h a t a n "of fer" d o e s no t i n c l u d e t h e m e r e de l i ve r y 
of t e r m s o r p r e - e x i s t e n c e of a c o n t r a c t ( in t h e c a s e of a s s u m p t i o n s ) . S im i la r l y , w e b e l i e v e t h e 
A g e n c i e s s h o u l d d e f i n e " a p p l i c a t i o n " t o i n c l u d e m o r e t h a n a n y co l l ec t i on of b o r r o w e r i n f o r m a t i o n 
a n d m o r e t h a n a n u p d a t e of i n f o r m a t i o n a l r e a d y in its p o s s e s s i o n o r i n f o r m a t i o n u s e d to 
u n d e r w r i t e t h e ex i s t i ng cred i t . A s s t a t e d a b o v e , g i v e n t h e c o n t e x t fo r t h e t e r m , a n " a p p l i c a t i o n " 
s h o u l d b e d e f i n e d as a n a p p l i c a t i o n o r co l l ec t i on of i n f o r m a t i o n f o r t h e p u r p o s e of o r i g i na t i ng a 
m o r t g a g e . Fa i l u re t o c lea r l y d e f i n e t h e s e t e r m s c o u l d resu l t in a hos t of e m p l o y e e s a n d 
c o n t r a c t o r s / a g e n t s b e i n g c o v e r e d by t h e ru les , i nc l ud ing t h o s e w h o r e a c h ou t t o n o - c o n t a c t 
d e l i n q u e n t b o r r o w e r s , co l l ec t i n f o r m a t i o n o n beha l f o f t h e se r v i ce r o r de l i ve r loss m i t i ga t i on 
o f fe rs a n d o t h e r th i rd pa r t i es t h a t m a y he lp p r o c e s s t h e i n f o r m a t i o n . W h i l e w e a r e a w a r e of t h e 
e x e m p t i o n fo r a d m i n i s t r a t i v e a n d c le r i ca l staf f , t h a t e x e m p t i o n is no t pa r t i cu la r l y he lp fu l w i t h o u t 
d e f i n i n g w h o is a n d is no t a " l oan o r ig ina to r . " T h e bene f i t o f de f i n i ng t h e s e t e r m s w e h o p e wi l l 
a l so i n f l u e n c e t h e s ta tes a n d H U D in d e v e l o p i n g the i r o w n de f i n i t i ons . 

8. Revise requirements to better facilitate an orderly implementation as necessary 
subject to establishment of new purpose and employee provisions. 

S . A . F . E . spec i f i ca l l y p roh ib i t s a n ind iv idua l w h o is a n e m p l o y e e of a n A g e n c y - r e g u l a t e d 
ins t i tu t ion f r o m e n g a g i n g in t h e b u s i n e s s of a l oan o r i g i na to r w i t h o u t r eg i s te r i ng as a l oan 
o r i g i na to r w i t h t h e Reg is t r y , m a i n t a i n i n g s u c h reg i s t ra t i on a n n u a l l y , a n d o b t a i n i n g a u n i q u e 
iden t i f ie r t h r o u g h t h e Reg is t r y . B o t h t h e ind i v idua l e m p l o y e e a n d t h e e m p l o y i n g ins t i tu t ion a r e 
r e s p o n s i b l e fo r c o m p l y i n g w i t h t h e s e r e q u i r e m e n t s . 

T h e p r o p o s e d ru les p r o v i d e a g r a c e p e r i o d f o r ini t ia l r eg i s t r a t i ons of e m p l o y e e s . P u r s u a n t t o 
S e c t i o n .1 0 3 ( a ) ( 3 ) o f t h e p r o p o s e d ru le , a n e m p l o y e e is no t r e q u i r e d to reg is te r , a n d , 
t h e r e f o r e , c a n c o n t i n u e to o r i g i na te res iden t i a l m o r t g a g e l o a n s w i t h o u t c o m p l y i n g w i t h t h e ru les ' 
r eg i s t ra t i on r e q u i r e m e n t , f o r 1 8 0 d a y s f r o m t h e d a t e t h e A g e n c i e s p r o v i d e pub l i c no t i ce tha t t h e 
Reg i s t r y is a c c e p t i n g ini t ia l r eg i s t ra t i ons . A l s o , t h e Reg i s t r y , in c o n s u l t a t i o n w i t h t h e A g e n c i e s , is 
c o n s i d e r i n g a s t a g g e r e d reg i s t ra t i on p r o c e s s f o r s o m e of t h e la rge r A g e n c y - r e g u l a t e d 
ins t i t u t i ons a n d the i r e m p l o y e e s in o r d e r t o s p r e a d o u t t h e reg i s t ra t i on of m o r t g a g e l oan 
o r i g i na to r s t h r o u g h o u t th is i m p l e m e n t a t i o n p e r i o d . 
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A g e n c i e s s e e k c o m m e n t o n w h e t h e r t h e 1 8 0 - d a y i m p l e m e n t a t i o n p e r i o d wi l l p r o v i d e A g e n c y -
r e g u l a t e d ins t i tu t ions a n d the i r e m p l o y e e s w i t h a d e q u a t e t i m e to c o m p l e t e t h e ini t ia l r eg i s t ra t i on 
p r o c e s s a n d w h e t h e r t h e s t a g g e r e d reg i s t r a t i on p r o c e s s s h o u l d b e d e v e l o p e d . T h e A g e n c i e s 
a l so s e e k c o m m e n t o n b a t c h p r o c e s s i n g a n d w e l c o m e s u g g e s t i o n s fo r w o r k a b l e a l t e rna t i ve 
a p p r o a c h e s t h a t c o u l d m i t i ga te t h e ini t ia l r eg i s t ra t i on b u r d e n o n A g e n c y - r e g u l a t e d ins t i tu t ions 
a n d the i r e m p l o y e e s . 

M B A a p p r e c i a t e s t h e A g e n c i e s ' e f fo r ts t o d e v e l o p r e a s o n a b l e i m p l e m e n t a t i o n p r o v i s i o n s to 
m a k e t h e p r o c e s s of r eg i s t r a t i on a s e f f i c ien t a s p o s s i b l e . A s t h e A g e n c i e s a r e a w a r e , C S B S 
a n d A A R M R d e v e l o p e d t h e R e g i s t r y p r io r t o p a s s a g e of S . A . F . E . to h a n d l e s t a te l i cens ing a n d 
reg i s t ra t i on . T h e Reg i s t r y w a s no t o r ig ina l l y d e s i g n e d fo r reg i s t ra t i on of h u n d r e d s of t h o u s a n d s 
of m o r t g a g e l oan o r i g i na to r s e m p l o y e d by A g e n c y - r e g u l a t e d ins t i tu t ions . M B A u n d e r s t a n d s 
s y s t e m m o d i f i c a t i o n s a r e u n d e r w a y t o a c c o m m o d a t e t h e s e a d d i t i o n s , bu t r e q u e s t s t h a t t h e 
i m p l e m e n t a t i o n of t h e ru les b e d e f e r r e d unt i l t h e m o d i f i c a t i o n s a r e c o m p l e t e . 

M B A b e l i e v e s reg i s t ra t i on w o u l d b e fas te r , s imp le r , m o r e e f f i c ien t , a n d less cos t l y if t h e Reg i s t r y 
c o u l d a c c e p t r eg i s t r a t i ons in a n e l e c t r o n i c b a t c h p r o c e s s , i n c l ud i ng d ig i ta l f i n g e r p r i n t s ra the r 
t h a n p r o c e s s i n g l oan o r i g i na to r s m a n u a l l y o n e at a t i m e . Fo r th is r e a s o n , w e s u g g e s t t ha t t h e 
reg i s t ra t i on p r o c e s s no t b e r e q u i r e d unt i l t h e Reg i s t r y is fu l ly a b l e to h a n d l e b a t c h p r o c e s s i n g 
a n d to a c c e p t d ig i ta l f i nge rp r i n t s . 

W e a l so c o n c u r t ha t a s t a g g e r e d reg i s t r a t i on p r o c e s s is m o r e o rde r l y a n d h e l p s a v o i d t e c h n i c a l 
g l i t ches . If l oan o r i g i na to r s a t o n e c o m p a n y a r e d i r e c t e d to reg i s te r a t a la ter t i m e d u e to 
s t a g g e r e d reg i s t ra t i ons , t h e s e l oan o r i g i na to r s s h o u l d h a v e t h e s a m e l eng th of t i m e to c o m p l e t e 
t h e reg i s t ra t i on p r o c e s s as t h o s e w h o a r e r e q u i r e d to reg i s te r ear l ie r . A c c o r d i n g l y , w e b e l i e v e 
all i ns t i t u t i ons a n d reg i s t r an t s s h o u l d b e g i v e n 1 8 0 d a y s to c o m p l e t e reg i s t ra t i on f r o m t h e t i m e 
the i r s t a g g e r e d s ta r t d a t e a r r i ves . 

T h e s e po in t s imp l y t h a t c l o s e r to a y e a r of i m p l e m e n t a t i o n wi l l b e n e c e s s a r y . A s h o r t e r 
s c h e d u l e wi l l l ike ly p r o v e c o u n t e r p r o d u c t i v e a n d u n d u l y b u r d e n t h e m o r t g a g e i ndus t r y a n d 
h a m p e r t h e r e c o v e r y of t h e m o r t g a g e m a r k e t s . 

It is a l so i m p o r t a n t t ha t t h e A g e n c i e s p r o v i d e a b s o l u t e ce r ta in t y as to w h e n t h e Reg i s t r y wi l l 
b e c o m e a v a i l a b l e to s ta r t a c c e p t i n g reg i s t r a t i ons , a n d tha t t h e y c lea r l y s p e c i f y t h e d a t e t h a t t h e 
i m p l e m e n t a t i o n c l o c k s ta r t s to r un . A s m e n t i o n e d in t h e p r o p o s e d ru les ' p r e a m b l e , A g e n c i e s 
m u s t p r o v i d e a " c o o r d i n a t e d a n d s i m u l t a n e o u s a d v a n c e no t i ce " to A g e n c y - r e g u l a t e d ins t i tu t ions 
of w h e n t h e Reg i s t r y wi l l b e g i n a c c e p t i n g f e d e r a l reg i s t ra t i ons . Footnote 16 74 Federal Regulation 2 7 3 9 3 
(June 9, 2009). end of footnote 16 M B A b e l i e v e s s u c h no t i f i ca t i ons s h o u l d b e a c h i e v e d t h r o u g h v a r i o u s c h a n n e l s s i m u l t a n e o u s l y , i n c l ud i ng F e d e r a l R e g i s t e r p u b l i c a t i o n , W e b - s i t e no t i ce , a n d a g e n c y bu l l e t i ns . 

M o r e o v e r , w h i l e w e s t r o n g l y o p p o s e reg is t r y of s e r v i c e r s , a s i n d i c a t e d a b o v e , if t h e A g e n c i e s 
r equ i r e reg i s t r a t i on of t h e m a n y t h o u s a n d s of e m p l o y e e s w h o w o r k o n l oan m o d i f i c a t i o n s , a t 
l eas t a t w o - o r t h r e e - y e a r p o s t p o n e m e n t of a n y s u c h r e q u i r e m e n t is n e c e s s a r y to p r e v e n t 
d i s r u p t i o n s to o n g o i n g l oan m o d i f i c a t i o n e f fo r ts . 
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Fina l ly , w h i l e w e a p p r e c i a t e e f fo r ts f o r r e a s o n a b l e i m p l e m e n t a t i o n , it is essen t i a l t h a t b o t h t h e 
n e w " p u r p o s e " p rov i s i on m a k e c l ea r t h a t t h e s e ru les c o v e r al l A g e n c y - r e g u l a t e d ins t i tu t ion 
e m p l o y e e s e x c l u s i v e l y ( c o m m e n t 1 a b o v e ) a n d t h e de f i n i t i on of e m p l o y e e ( c o m m e n t 3 a b o v e ) 
a l so b e i n c l u d e d in t h e f ina l ru le a l o n g w i t h t h e i m p l e m e n t a t i o n p r o v i s i o n s . 

9. Maintain and liberalize provisions facilitating movement of registered employees 
to prevent unnecessary interruption of mortgage origination activity and adverse 
affects on consumers subject to the establishment of new purpose and employee 
provisions. 

M B A s u p p o r t s p r o v i s i o n s of t h e p r o p o s e d ru les t ha t w o u l d a l l o w a p rope r l y r e g i s t e r e d o r 
l i c e n s e d m o r t g a g e o r i g i na to r no t t o h a v e t o re - reg i s te r w h e n a r e g i s t e r e d e m p l o y e e m o v e s f r o m 
o n e A g e n c y - r e g u l a t e d ins t i tu t ion to a n o t h e r o r f r o m a S t a t e r e g u l a t e d ins t i tu t ion to a n a g e n c y 
r e g u l a t e d ins t i tu t ion . T h e p r o p o s e d ru les p r o v i d e tha t if t h e e m p l o y e e h a d p r e v i o u s l y r e g i s t e r e d 
a n d r e c e i v e d a u n i q u e ident i f ie r , p r io r t o b e c o m i n g a n e m p l o y e e of t h a t i ns t i tu t ion a n d 
m a i n t a i n e d t h a t reg i s t ra t i on o r l i cense , t h e reg i s t ra t i on r e q u i r e m e n t s a re d e e m e d m e t if (1) t h e 
e m p l o y e e ' s e m p l o y m e n t i n f o r m a t i o n in t h e Reg i s t r y a r e u p d a t e d ; (2) n e w f i n g e r p r i n t s of t h e 
e m p l o y e e a r e p r o v i d e d fo r a n e w b a c k g r o u n d c h e c k , e x c e p t in t h e c a s e of m e r g e r s , a c q u i s i t i o n s 
a n d r e o r g a n i z a t i o n s ; (3) i n f o r m a t i o n c o n c e r n i n g t h e n e w ins t i tu t ion is p r o v i d e d to t h e reg is t ry ; 
a n d (4) t h e reg i s t r a t i on is m a i n t a i n e d . In o r d e r t o r e d u c e r e g u l a t o r y b u r d e n , t h e p r o p o s e d ru les 
a l so p r o v i d e a s p e c i a l s i x t y -day g r a c e p e r i o d f o r c o m p l i a n c e w i t h t h e s e r e q u i r e m e n t s w h e n a 
r e g i s t e r e d m o r t g a g e o r i g i na to r b e c o m e s a n e m p l o y e e o f a n n A g e n c y - r e g u l a t e d ins t i tu t ion as a 
resu l t o f a n a c q u i s i t i o n , m e r g e r o r r e o r g a n i z a t i o n . 

M B A s u p p o r t s p r o v i s i o n s t o fac i l i t a te m o v e m e n t of qua l i f i ed m o r t g a g e o r i g i na to r s w i t h i n t h e 
i ndus t r y in g e n e r a l a n d spec i f i ca l l y s u p p o r t s p r o v i s i o n s of t h e ru le t o p r o v i d e l oan o r i g i na to r s a 
g r a c e p e r i o d t o c o m p l e t e t h e reg i s t ra t i on w h e n t h e l oan o r i g i na to r c h a n g e s e m p l o y m e n t w h e n 
t h e ind i v idua l w a s a l r e a d y in t h e reg i s t ra t i on d a t a b a s e , a lbe i t a f f i l i a ted w i t h a d i f f e ren t c o m p a n y . 

C o n s u m e r s a r e be t te r s e r v e d if t h e m o v e m e n t a n d ava i lab i l i t y o f qua l i f i ed o r i g i n a t o r s is no t 
u n d u l y h a m p e r e d . In th i s v e i n , by le t ter t o C S B S a n d A A R M R ( a t t a c h e d ) M B A a s k e d the i r 
s u p p o r t o f a n i n t e r p r e t a t i o n o f t h e M S L a n d , w h e r e n e c e s s a r y , a m e n d a t o r y s t a t e l e g i s l a t i o n 
t o m a k e c l e a r t h a t d u l y r e g i s t e r e d o r i g i n a t o r s f r o m f e d e r a l l y l i c e n s e d i n s t i t u t i o n s s h o u l d b e 
h i r e d a n d c o n t i n u e t o f u n c t i o n a s l o a n o r i g i n a t o r s s u b j e c t t o t h e i r c o m p l e t i o n o f a p p l i c a b l e 
state education and licensing requirements. Footnote 17 Letter of April 7, 2009 from John Courson, President 
and Chief Executive Officer to A A R M R and C S B S (Attached) end of footnote 17 
Add i t i ona l l y , M B A b e l i e v e s t h e e x c l u s i o n of t h e r e q u i r e m e n t fo r n e w f i n g e r p r i n t s in t h e c a s e of 
m e r g e r s a n d a c q u i s i t i o n s is a p p r o p r i a t e . W e a l so b e l i e v e c o n s i d e r a t i o n s h o u l d b e g i v e n to 
r e m o v i n g t h e r e q u i r e m e n t fo r f i nge rp r i n t s a n d b a c k g r o u n d c h e c k s in t h e s e c a s e s a l t oge the r . 
T h e p r o p o s e d ru les d o no t r equ i r e u p d a t e d b a c k g r o u n d c h e c k s a f te r t h e init ial r eg i s t ra t i on , s o it 
is u n c l e a r w h y a n u p d a t e d b a c k g r o u n d c h e c k is r e q u i r e d w h e n a p r e v i o u s l y r e g i s t e r e d 
e m p l o y e e j o i n s a n e w f i r m . 

O n c e a g a i n , w h i l e w e a p p r e c i a t e e f fo r ts t o fac i l i t a te m o v e m e n t by r e g i s t e r e d l oan o r i g i na to r s , it 
is e s s e n t i a l t h a t b o t h t h e n e w " p u r p o s e " p rov i s i on m a k e c l ea r t h a t t h e s e ru les c o v e r al l A g e n c y -
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10. Avoid duplicative fingerprinting and other requirements that may increase costs 
unnecessarily. 

T h e p r o p o s e d ru les w o u l d p roh ib i t t h e s u b m i s s i o n of f i nge rp r i n t s t h a t a r e o l de r t h a n t h r e e y e a r s 
to t h e Reg i s t r y . M B A b e l i e v e s t h e r e g u l a t o r s s h o u l d ca re fu l l y r e e x a m i n e t h e s e a n d s im i l a r 
r e q u i r e m e n t s in t h e in te res t o f r e d u c i n g u n n e c e s s a r y c o s t s . F i nge rp r i n t s a r e u n d o u b t e d l y u n i q u e 
a n d d o no t c h a n g e . For e x a m p l e , t h e c o m p l i a n c e c o s t o f r equ i r i ng n e w f i n g e r p r i n t s e v e r y t h r e e 
y e a r s is s ign i f i can t . S u b m i s s i o n of f i nge rp r i n t s o l de r t h a n t h r e e y e a r s s h o u l d b e a c c e p t a b l e . 
U n l e s s e x p e r i e n c e h a s s h o w n t h a t a h i g h p r o p o r t i o n of o l d e r f i n g e r p r i n t s a r e no t su i t ab l e fo r 
c o m p a r i s o n a g a i n s t f i nge rp r i n t r e c o r d s , it s h o u l d b e p e r m i s s i b l e t o s u b m i t o lde r f i nge rp r i n t s . 

11. Avoid unwarranted invasion of privacy. The Agencies should carefully implement 
provisions balancing the need for consumer review of information on originators 
with the duty to protect against abuses and unwarranted invasions of privacy. 

S e c t i o n .10 3 ( d ) ( 2 ) o f t h e p r o p o s e d ru les r e q u i r e s a n A g e n c y - r e g u l a t e d ins t i tu t ion e m p l o y e e 
to a u t h o r i z e t h e Reg i s t r y t o m a k e ava i l ab l e " to t h e pub l i c " t h e f o l l o w i n g i n f o r m a t i o n : n a m e ; o t h e r 
n a m e s u s e d ; n a m e of c u r r e n t e m p l o y e r ( s ) ; c u r r e n t p r inc ipa l b u s i n e s s l oca t i on (s ) a n d b u s i n e s s 
c o n t a c t i n f o r m a t i o n ; 10 y e a r s of r e l e v a n t e m p l o y m e n t h is to ry ; a n d pub l i c l y a d j u d i c a t e d o r 
p e n d i n g d i sc i p l i na ry a n d e n f o r c e m e n t a c t i o n s a n d a rb i t r a t i ons a g a i n s t t h e e m p l o y e e . 

M B A is c o n c e r n e d a b o u t t h e e f fec t t ha t t h e pub l i c e x p o s u r e of al l o f th is ma te r i a l wi l l h a v e o n 
ind iv idua l o r i g i n a t o r ' s p r i vacy , w h e t h e r s u c h e x p o s u r e m a y fac i l i t a te iden t i t y the f t a n d h a m p e r 
ins t i t u t i ons in rec ru i t i ng qua l i f i ed i nd i v i dua l s t o s e r v e as m o r t g a g e o r i g i na to r s . 

A l t h o u g h t h e S . A . F . E . A c t d o e s no t exp l ic i t l y d e f i n e w h o m a y h a v e a c c e s s to Reg i s t r y d a t a , 
S . A . F . E . d o e s no t r equ i r e t h a t t h e i n f o r m a t i o n b e m a d e pub l i c , as s u c h . S e c t i o n 1 5 0 2 of 
S . A . F . E . p r o v i d e s tha t r e g u l a t o r s a re t o h a v e a c c e s s to t h e N M L S R d a t a a n d S e c t i o n 1 5 0 2 ( 7 ) 
s t a t e s " c o n s u m e r s " sha l l h a v e "eas i l y a c c e s s i b l e i n f o r m a t i o n , o f f e r e d a t n o c h a r g e " a b o u t l oan 
o r i g i na to r s . 

C o n s i d e r i n g t h e v e r y rea l c o n c e r n s a b o u t w i d e d i s s e m i n a t i o n of th i s d a t a a n d t h e ra the r l im i ted 
s t a t u t o r y i ns t ruc t i on , M B A b e l i e v e s t h e r e g u l a t o r s s h o u l d ca re fu l l y r e c o n s i d e r th i s i s s u e to 
p ro tec t a g a i n s t a b u s e s a n d u n w a r r a n t e d i n v a s i o n s of p e r s o n a l p r i vacy . O n e poss ib i l i t y is t o l imi t 
t h e se t of d a t a m a d e pub l i c l y a v a i l a b l e t o i n f o r m a t i o n o n f ina l d i sc ip l i na ry a c t i o n s on ly . In 
a d d i t i o n , c o n s i d e r a t i o n s h o u l d b e g i v e n to l im i t ing t h e s y s t e m ' s ava i lab i l i t y t o bona fide m o r t g a g e 
s h o p p e r s d u r i n g t h e s h o p p i n g p r o c e s s a n d e m p l o y e r s r a the r t h a n o t h e r s w i t h o u t a n e e d to k n o w 
i nc l ud i ng d a t a m i n e r s a n d v e n d o r s . M B A w o u l d w e l c o m e a n o p p o r t u n i t y to w o r k w i t h t h e 
a g e n c i e s o n t h e s e a n d o t h e r o p t i o n s . 

III. Conclusion 

W h i l e M B A a p p r e c i a t e s t h e A g e n c i e s ' e f fo r ts , it is pa r t i cu la r l y c o n c e r n e d a b o u t t h e r e l a t i onsh ip 
b e t w e e n t h e s e p r o p o s e d ru les a n d laws tha t a r e b e i n g e n a c t e d by t h e s t a t es . It is a l s o 
pa r t i cu la r l y c o n c e r n e d t h a t t h e p r o c e s s of s e r v i n g t r o u b l e d b o r r o w e r s no t b e h a m p e r e d by i l l -



f o u n d e d reg i s t r a t i on a n d l i cens ing r e q u i r e m e n t s . W e h o p e o u r c o m m e n t s o n t h e s e a n d o t h e r 
m a t t e r s a r e use fu l a n d w e l ook f o r w a r d to ass i s t i ng t h e A g e n c i e s in i m p l e m e n t i n g f ina l 
r e g u l a t i o n s . Page 15 

Fo r q u e s t i o n s or f u r t he r i n f o r m a t i o n , p l e a s e d o no t hes i t a t e to c o n t a c t K e n M a r k i s o n , M B A 
A s s o c i a t e V i c e P r e s i d e n t a n d R e g u l a t o r y C o u n s e l a t k m a r k i s o n @ m o r t g a g e b a n k e r s . o r g or a t 
( 202 ) 5 5 7 - 2 9 3 0, V i ck i V i d a l , M B A A s s o c i a t e V i c e P r e s i d e n t a t v v i d a l @ m o r t g a g e b a n k e r s . o r g or 
a t ( 202 ) 5 5 7 - 2 8 6 1 o r J o s e p h S i l v ia , M B A S e n i o r Pub l i c Po l i cy S p e c i a l i s t a t 
j s i l v i a @ m o r t g a g e b a n k e r s . o r g or a t (202 ) 5 5 7 - 2 8 5 8. 

Signed S ince re l y , 

J o h n A . C o u r s o n 
P r e s i d e n t a n d C h i e f E x e c u t i v e O f f i ce r 
M o r t g a g e B a n k e r s A s s o c i a t i o n 



MORTGAGE 
BANKERS 
A S S O C I A T I O N * 
I n v e s t i n g in c o m m u n i t i e s 

Apr i l 2 , 2 0 0 9 

Mr. D a v i d B l e i c k e n 
P r e s i d e n t 
A m e r i c a n A s s o c i a t i o n of Res iden t i a l M o r t g a g e R e g u l a t o r s 
2 3 0 0 N S t ree t North West 
Su i t e 7 1 0 
W a s h i n g t o n , D C 2 0 0 3 7 

Mr. Nei l M i l ne r 
P r e s i d e n t & C E O 
C o n f e r e n c e of S ta te B a n k S u p e r v i s o r s 
1 1 5 5 C o n n e c t i c u t A v e North West 
5 th F l o o r 
W a s h i n g t o n , D C 2 0 0 3 6 - 4 3 0 6 

G e n t l e m e n : 

W e t h a n k y o u f o r y o u r c o n t i n u e d l e a d e r s h i p a n d c o o p e r a t i o n w i t h t he M o r t g a g e 
B a n k e r s A s s o c i a t i o n a n d its m e m b e r s a s s ta te l eg i s la tu res t h r o u g h o u t t he 
c o u n t r y w o r k to i m p l e m e n t t he f e d e r a l S . A . F . E . A c t t h r o u g h t h e C S B S / A A R M R 
M o d e l S ta te L a w (M S L) . 

W e wr i t e t o d a y to h igh l i gh t a s ign i f i can t p r o b l e m ra i sed b y t he M S L a n d to en l is t 
y o u r s u p p o r t to r eso l ve it. Spec i f i ca l l y , w e a r e c o n c e r n e d tha t s ta te r e g u l a t e d 
m o r t g a g e l ende rs m a y b e d e l a y e d o r d i s c o u r a g e d f r o m h i r ing d u l y r eg i s t e red 
l oan o r i g i na to rs f r o m f e d e r a l l y r e g u l a t e d ins t i tu t ions d u e to t h e S .A .F .E . A c t ' s 
e d u c a t i o n a n d tes t i ng p re requ i s i t es o n s t a t e - l i c e n s e d o r i g i na to r s w h i c h a r e no t 
r e q u i r e d o f f ede ra l l y r e g u l a t e d o r ig ina to rs . 

In o r d e r to r eso l ve th is c o n c e r n , w e a s k y o u to s u p p o r t a n in te rp re ta t i on of t h e 
M S L a n d , w h e r e n e c e s s a r y , a m e n d a t o r y s ta te leg is la t ion to m a k e c lea r t ha t d u l y 
r eg i s t e red o r i g i na to r s f r o m f e d e r a l l y l i c e n s e d ins t i tu t ions m a y b e h i red a n d 
c o n t i n u e to f u n c t i o n a s loan o r i g i na to r s sub jec t to the i r c o m p l e t i o n o f a p p l i c a b l e 
s ta te e d u c a t i o n a n d l i cens ing r e q u i r e m e n t s . A s a n e x a m p l e , w e h a v e p r o v i d e d 
t h e a t t a c h e d p rov i s i on u n d e r N o r t h Ca ro l i na law w h i c h p e r m i t s l i censu re o f s u c h 
o r i g i na to rs p e n d i n g c o m p l e t i o n of s ta te e d u c a t i o n a l r e q u i r e m e n t s a n d tes t i ng . 



A s y o u a r e a w a r e , e m p l o y e e s of f ede ra l l y r e g u l a t e d en t i t ies cu r ren t l y reg is te r o n 
t h e N M L S R s y s t e m a n d u n d e r g o b a c k g r o u n d c h e c k s to lawfu l l y o r i g i na te 
m o r t g a g e l oans u n d e r t h e M S L. T h e i r e m p l o y e r s c o n d u c t t ra in ing in a c c o r d a n c e 
w i t h t h e r e q u i r e m e n t s of f e d e r a l r egu la to r s a n d t he c o m p a n i e s t h e m s e l v e s . L o a n 
o r i g i na to r s fo r s ta te r e g u l a t e d ins t i tu t ions , o n t h e o t h e r h a n d , a r e r e g i s t e r e d a n d 
a l so r e q u i r e d to m e e t s ta te e d u c a t i o n a l r e q u i r e m e n t s a n d tes t i ng pr ior to 
l i censure . 

T h e p r o b l e m a r i ses w h e n a s ta te ins t i tu t ion s e e k s to h i re an o r ig ina to r f r o m a 
f e d e r a l l y r e g u l a t e d ins t i tu t ion . C o n s i d e r i n g tha t e m p l o y e e s of f ede ra l l y r e g u l a t e d 
ins t i tu t ions m e e t the i r r e s p e c t i v e r e q u i r e m e n t s , s ta te r e g u l a t e d ins t i tu t ions s h o u l d 
no t b e d e l a y e d in h i r ing t h e s e e m p l o y e e s a s loan o f f i cers . T o c o n c l u d e 
o t h e r w i s e w o u l d u n n e c e s s a r i l y d i s a d v a n t a g e s ta te ins t i tu t ions in h i r ing , i m p o s e a 
h a r d s h i p o n t he e m p l o y e e s t h e m s e l v e s a n d d e l a y t h e pub l i c ' s ab i l i ty to u s e 
e x p e r i e n c e d loan o f f i cers . 

Pu t s imp ly , a du ly r e g i s t e r e d e m p l o y e e of a f e d e r a l l y r e g u l a t e d m o r t g a g e l ende r 
s h o u l d no t b e d e l a y e d or d i s c o u r a g e d f r o m w o r k i n g fo r a s ta te r e g u l a t e d en t i t y 
b e c a u s e tha t i nd i v idua l h a s no t ye t fu l ly c o m p l e t e d t h e c l a s s e s a n d tes t i ng 
r e q u i r e m e n t s r e q u i r e d fo r l i censure . 

M B A be l i eves tha t th is m a t t e r c o u l d b e r e s o l v e d e i the r by a n in te rp re ta t ion f r o m 
C S B S a n d A A R M R or, w h e r e n e c e s s a r y , a p rov i s i on of S .A .F .E . A c t 
i m p l e m e n t i n g leg is la t ion to t h e e f fec t that : 

1 . O r i g i n a t o r s of f ede ra l l y r e g u l a t e d ins t i tu t ions c a n be h i red by s ta te 
r e g u l a t e d ins t i tu t ions as long a s s u c h o r i g i na to r s m e e t t h e r e q u i r e m e n t s 
a p p l i c a b l e to t h e m inc lud ing reg is t ry a n d b a c k g r o u n d rev iew; a n d 

2. F o l l o w i n g h i r ing , s u c h o r i g i na to rs m e e t s ta te r e q u i r e m e n t s i nc lud ing 
e n r o l l m e n t in e d u c a t i o n a l c l a s s e s [ un less t h e s ta te p e r m i t s rec ip roc i t y fo r 
e q u i v a l e n t t r a i n i ng at t he f ede ra l l y r e g u l a t e d ins t i tu t ion] a n d t h e o r i g i na to r 
p a s s e s t h e n e c e s s a r y w r i t t e n e x a m i n a t i o n . 

M B A a p p r e c i a t e s y o u r c o n s i d e r a t i o n o f t h e s e t w o p r o v i s i o n s in t h e in te res t o f 
se r v i ng i ndus t r y a n d c o n s u m e r s a l ike . T h e s e p r o v i s i o n s w i l l h e l p a s s u r e t h e 
c o n t i n u e d ava i lab i l i t y o f qua l i f i ed i nd i v idua ls to s e r v e c o n s u m e r s . 

A s i nd i ca ted , a t t a c h e d fo r y o u r r e v i e w is a n e x a m p l e of a s ta te p rov i s i on tha t 
c o u l d a d d r e s s t h e s e c o n c e r n s . W e w o u l d a l so p r o v i d e or pa r t i c ipa te in a 
c o m m i t t e e to draf t c la r i f y ing l a n g u a g e . 

Signed S i n c e r e l y , 

J o h n A. C o u r s o n 
P r e s i d e n t a n d Ch ie f E x e c u t i v e Of f i ce r 
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(f) Any person who has completed and filed with the Commissioner the 
application and all documents required for licensure as a loan officer other than 
documents relating to the required examination and the mortgage lending 
fundamentals course may act as a loan officer during the period before action is 
taken on the application by the Commissioner, if: 

(1) The Commissioner has not denied, revoked, or taken any adverse 
action with respect to an application filed by or license held by 
such person during the five-year period ending on the date of 
filing of the application; 

(2) The loan officer is employed by a licensed mortgage broker or 
mortgage banker, and the qualifying individual of such mortgage 
broker or mortgage banker (i) certifies to the Commissioner in 
writing that the qualifying individual reasonably believes that the 
application of the person for licensure as a loan officer meets or 
exceeds all of the relevant requirements of this Article for 
licensure and (ii) undertakes in writing that the qualifying 
individual and the employer will be responsible for the acts of the 
applicant during the period that such application is pending; and 

(3) The person is currently or has within the six-month period prior 
to the date of the application been employed as and acting as a 
loan officer for an exempt entity which entity is exempt by virtue 
of an exemption claimed under G.S. 5 3 - 2 4 3 . 0 1 ( 1 2 ) c. 


