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INTRODUCTION

Overview of Fair Lending Laws and Regulations

This overview provides a basic and abbreviated discusson of federd fair lending laws and regulations.
It is adapted from the Interagency Policy Statement on Fair Lending issued in March 1994.

1. Lending Discrimination Statutes and Requlations

The Equa Credit Opportunity Act (ECOA) prohibits discrimination in any aspect of a credit
transaction. It appliesto any extension of credit, including extensions of credit to small businesses,
corporations, partnerships, and trusts.

The ECOA prohibits discrimination based on

Race or color

Rdigion

Nationd origin

Sex

Maritd satus

Age (provided the gpplicant has the capacity to contract)

The applicant’s receipt of income derived from any public assistance program

The applicant’ s exercise, in good faith, of any right under the Consumer Credit Protection
Act.

The Federd Reserve Board' s Regulation B, found at 12 CFR part 202, implements the ECOA.
Regulation B describes lending acts and practices that are specificaly prohibited, permitted, or required.
Officiad staff interpretations of the regulation are found in Supplement | to 12 CFR part 202.

The Fair Housng Act (FHACt) prohibits discrimination in &l aspects of "resdentia redl-estate rel ated
transactions” including but not limited to

Making loansto buy, build, repair or improve adwelling
Purchasing red estate loans

Sdling, brokering, or gppraising resdentia redl estate
Sdling or renting a dwdling.

The FHAct prohibits discrimination based on
Race or color
Nationd origin
Rdigion
Sex
Familid status (defined as children under the age of 18 living with a parent or legd
custodian, pregnant women, and people securing custody of children under 18)
Handicap.
HUD's regulatlons implementing the FHAct are found at 24 CFR Part 100.
Because both the FHA ¢t and the ECOA apply to mortgage lending, lenders may not discriminate in
mortgage lending based on any of the prohibited factorsin ether lis.

Under the ECOA, it is unlawful for alender to discriminate on a prohibited basisin any aspect of a
[



credit transaction, and under both the ECOA and the FHACt, it is unlawful for alender to discriminate
on a prohibited basisin aresdentia rea-estate-related transaction. Under one or both of these laws, a
lender may not, because of a prohibited factor

Fail to provide information or services or provide different information or services regarding
any aspect of the lending process, including credit availability, application procedures, or
lending Sandards

Discourage or sdectively encourage applicants with repect to inquiries about or
goplicaions for credit

Refuse to extend credit or use different sandards in determining whether to extend credit
Vay theterms of credit offered, including the amount, interest rate, duration, or type of loan
Use different standards to evaluate collateral

Treat aborrower differently in servicing aloan or invoking default remedies

Use different standards for pooling or packaging aloan in the secondary market.

A lender may not express, oraly or in writing, a preference based on prohibited factors or indicate that
it will treat gpplicants differently on a prohibited basis.

A lender may not discriminate on a prohibited bas's because of the characteristics of

An gpplicant, prospective applicant, or borrower

A person associated with an applicant, prospective applicant, or borrower (for example, a
co-gpplicant, spouse, business partner, or live-in ade)

The present or prospective occupants of either the property to be financed or the
neighborhood or other area where property to be financed is located.

Findly, the FHAct requires lenders to make reasonable accommodations for a person with disabilities
when such accommodations are necessary to afford the person an equa opportunity to apply for credit.

2. Types of Lending Discrimination

The courts have recognized three methods of proof of lending discrimination under the ECOA and the
FHAct:

Overt evidence of disparate trestment
Comparative evidence of disparate trestment
Evidence of digparate impact.

Disparate Treatment

The exigtence of illegd digparate trestment may be established either by satements reveding that a
lender explicitly considered prohibited factors (overt evidence) or by differencesin trestment thet are
not fully explained by legitimate nondiscriminatory factors (compar ative evidence).

Overt Evidence of Disparate Treatment. Thereis overt evidence of discrimination when alender
openly discriminates on a prohibited basis.




Example: A lender offered a credit card with alimit of up to $750 for gpplicants aged 21-30
and $1500 for gpplicants over 30. This policy violated the ECOA’s prohibition on
discrimination based on age.

There is overt evidence of discrimination even when alender expresses - but doesnot act on - a
discriminatory preference:

Example: A lending officer told a customer, “We do not like to make home mortgages to Native
Americans, but the law says we cannot discriminate and we have to comply with the law.” This
gtatement violated the FHAct' s prohibition on statements expressing a discriminatory preference
aswdl as Section 202.5(a) of Regulation B, which prohibits discouraging applicants on a
prohibited basis.

Comparative Evidence of Disparate Treatment. Disparate trestment occurs when alender trests a
credit applicant differently based on one of the prohibited bases. It does not require any showing that
the treatment was motivated by preudice or a conscious intention to discriminate againgt a person
beyond the difference in treetment itsdlf. It is consdered by courtsto be intentiond discrimination
because no credible, nondiscriminatory reason explains the difference in trestment on a prohibited basis.

Disparate trestment may more likely occur in the trestment of applicants who are neither clearly well-
quaified nor dlearly unqudified. Discrimination may more readily affect gpplicantsin this middle group
for two reasons. Firg,, if the gpplications are “close cases,” there is more room and need for lender
discretion. Second, whether or not an applicant qudifies may depend on the level of assstance the
lender provides the gpplicant in completing an application. The lender may, for example, propose
solutions to credit or other problems regarding an application, identify compensating factors, and
provide encouragement to the applicant. Lenders are under no obligation to provide such assstance, but
to the extent that they do, the assstance must be provided in a nondiscriminatory way.

Example: A nonminority couple gpplied for an automobile loan. The lender found adverse
information in the couplée' s credit report. The lender discussed the credit report with them and
determined that the adverse information, ajudgment againgt the couple, was incorrect since the
judgment had been vacated. The nonminority couple was granted their loan. A minority couple gpplied
for asmilar loan with the same lender. Upon discovering adverse information in the minority couple's
credit report, the lender denied the loan application on the basis of the adverse information without
giving the couple an opportunity to discuss the report.

The foregoing is an example of disparate trestment of smilarly stuated gpplicants, apparently based on
aprohibited factor, in the amount of assstance and information the lender provided.

If alender has apparently trested smilar gpplicants differently on the basis of a prohibited factor, it must
provide an explanation for the difference in treatment. If the lender's explanation is found to be not
credible, the agency may find that the lender intentiondly discriminated.

Redlining isaform of illega disparate trestment in which alender provides unequa access to credit, or
unequa terms of credit, because of the race, color, nationd origin, or other prohibited characteristic(s)
of the resdents of the arealin which the credit seeker resdes or will resde or in which the residentia
property to be mortgaged is located. Redlining may violate both the FHAct and the ECOA.



Digparate | mpact

When alender applies aracidly or otherwise neutral policy or practice equaly to al credit applicants,
but the policy or practice disproportionately excludes or burdens certain persons on a prohibited basis,
the policy or practice is described as having a* disparate impact.”

Example: A lender’spolicy isnot to extend loans for single family resdences for lessthan
$60,000.00. This policy has been in effect for ten years. This minimum loan amount policy is
shown to disproportionately exclude potentid minority applicants from consideration because of
their income levels or the value of the houses in the areas in which they live.

Although the precise contours of the law on disparate impact asit appliesto lending discrimination are
under development, it has been clearly established the single fact that a policy or practice createsa
disparity on aprohibited basisis not done proof of aviolation.

When an Agency finds that alender’ s policy or practice has a disparate impact, the next step isto seek
to determine whether the policy or practiceis judtified by “business necessity.” The judtification must be
manifest and may not be hypothetica or speculative. Factors that may be reevant to the judtification
could include cost and profitability. Even if apolicy or practice that has a disparate impact on a
prohibited basis can be judtified by business necessity, it still may be found to bein violaion if an
dternative policy or practice could serve the same purpose with less discriminatory effect. Findly,
evidence of discriminatory intent is not necessary to establish that alender's adoption or
implementation of apolicy or practice that has adisparate impact isin violation of the FHAct or ECOA.

These procedures do not cdl for examinersto plan examinations to identify or focus on potentia
disparate impact issues. The guidance in this Introduction isintended to help examiners recognize
potentia disparate impact Stuaionsif they happen to encounter them. Guidance in the Appendix tells
them how to obtain relevant information regarding such situations and how to evauate and follow up on
it, as appropriate.

General Guiddines

These procedures are intended to be a basic and flexible framework to be used in the mgority of fair
lending examinations conducted by the FFIEC agencies. They are dso intended to guide examiner
judgment, not to supplant it. The procedures can be augmented by each agency, which can supply such
additiona procedures and details as are necessary to implement them effectively.

Although these procedures will gpply to most examinations, each agency may continue to use for limited
numbers of examinations the distinct gpproachesiit has developed that are gppropriate for select classes
of inditutions. Such gpproaches include, for example, the satisticd modding that some of the agencies

use in selected examinations to assst in determining whether race or nationa origin was afactor in credit
decisons.

For anumber of aspects of lending -- for example, credit scoring and loan pricing -- the “Sate of the
at” ismore likely to be advanced if the agencies have some latitude to incorporate promising
innovations. These interagency procedures provide for that.
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Any references in these procedures to options, judgment, etc., of “examiners’ means discretion within
the limits provided by that examiner’s agency. An examiner should use these procedures in conjunction
with his or her own agency’ s priorities, examination philosophy, and detailed guidance for implementing
these procedures. These procedures should not be interpreted as providing an examiner greater latitude
than his or her own agency would. For example, if an agency’s policy isto review compliance
management systems even in smal banks, an examiner for that agency must conduct suchareview
rather than interpret Part 11 of these interagency procedures as leaving the review to the examiner’s
option.

The procedures emphasize racid and nationd origin discrimination in resdentia transactions, but the key
principles can be applied to other prohibited bases and to nonresidentia transactions.

Finaly, these procedures focus on andlyzing lender compliance with the broad, nondiscriminatory
requirements of the ECOA and the FHACct. They do not address such explicit or technical compliance
provisions as the signature rules or adverse action notice requirements in sections 202.7 and 202.9,
respectively, of Regulation B.



PART |
EXAMINATION SCOPE GUIDELINES

Background

The scope of an examination encompasses the loan product(s), merket(s), decision center(s), time
frame, and prohibited basis and control group(s) to be andyzed during the examination. These
procedures refer to each potential combination of those dements as a"Focal Point." Setting the scope
of an examination involves, firgt, identifying dl of the potentia foca points that gppear worthwhile to
examine. Then, from among those, examiners select the foca point(s) that will form the scope of the
examination, based on risk factors, priorities established in these procedures or by their respective
agencies, the record from past examinations, and other rdevant guidance. This phase includes obtaining
an overview of an inditution' s compliance management system asit reaesto fair lending.

When sdecting foca points for review, examiners may determine that the inditution has performed “ sdif-
tests’ or “sdf-evauaions’ rdated to specific lending products. The difference between “ sdf tests’” and
“sdf evdudions’ isdiscussad in the Streamlining the Examination section of the Appendix. Ingtitutions
must share dl information regarding “ self-evauations” and certain limited information related to “ sdf-
tests” Inditutions may choose to voluntarily disclose additiona information about “ self-tests.”
Examiners shoud make sure that ingtitutions understand that voluntarily sharing the results of sdf-tests
will result in aloss of confidentid status of thesetests. Information from “sdf-evauations’ or “ sHif-tests’
may dlow the scoping to be streamlined. Refer to the Streamlining the Examination section of the
Appendix for additiond details.

Scoping may disclose the existence of circumstances -- such as the use of credit scoring or the amount
of resdentid lending -- which, under an agency's palicy, cal for the use of regresson analysis or other
datistica methods of identifying potentia discrimination with respect to one or more loan products.
Where that is the case, the agency’ s pecidized procedures should be employed for such loan products
rather than the procedures set forth below.

Sdtting the intensity of an examination means determining the breadth and depth of the andyss that will
be conducted on the selected loan product(s). This process entails amore involved andyss of the
inditution’s compliance risk management processes, particularly asit relates to selected products, to
reach an informed decison regarding how large asample of filesto review in any transactiond andyses
performed and whether certain aspects of the credit process deserve heightened scrutiny.

Part | of these procedures provides guidance on establishing the scope of the examination. Part 11
Compliance Management Review provides guidance on determining the intengity of the examination.
Thereis naturdly some interdependence between these two phases. Ultimately the scope and intensity
of the examination will determine the record of performance that serves as the foundation for agency
conclusions about inditutional compliance with fair lending obligations. The examiner should employ
these procedures and the organization of these guiddinesto arrive at awell-reasoned and practica
conclusion about how to conduct a particular inditution' s examination of fair lending performance.



In cases where information aready in the possession of an agency provides examiners with guidance on
priorities and risks for planning an upcoming examination, such information may expedite the scoping
process and make it unnecessary to carry out al of the steps below. For example, the report of the
previous fair lending examination may have included recommendations for the focus of the next
examingtion.

The scoping process can be performed ether off-Ste, ongte, or both, depending on whatever is
determined most feasble. In the interest of minimizing burdens on both the examination team and the
lender, requests for information from the inditution should be carefully thought out so asto include only
the information that will clearly be useful in the examination process. Findly, any off-dte information
requests should be made sufficiently in advance of the on-site schedule to permit indtitutions adequate
time to assemble necessary information and provide it to the examination team in atimely fashion. (See
the Appendix on " Potential Scoping Information” for guidance on additiond information thet the
examiner might wish to congder including in arequest).

Examiners should focus the examination based on:
An underganding of the credit operaions of the indtitution
The risk thet discriminatory conduct may occur in each area of those operations

The feashility of developing afactudly reliable record of an indtitution's performance and
fair lending compliance in each area of those operations.

1. Understanding Credit Operations

Before evauating the potentia for discriminatory conduct, the examiner should review sufficient
information about the indtitution and its market to understand the credit operations of the inditution and
the representation of prohibited basis group residents within the markets where the inditution does
busness. Thelevd of detal to be obtained a this sage should be sufficient to identify whether any of
the risk factors in the Steps below are present. Relevant background information includes:

The types and terms of credit products offered, differentiating among residentia, consumer
and other categories of credit

Thevolume of, or growth in, lending for each of the credit products offered

The demographics (i.e., race, nationd origin, etc.) of the credit markets in which the
inditution is doing business

The indtitution' s organi zation of its credit decisionmaking process, including identification of
the delegation of separate lending authorities and the extent to which discretion in pricing or
setting credit terms and conditions is delegated to various levels of managers, employees or
independent brokers or dedlers

The types of rdevant documentation/data that are available for various loan products and
what isthe relative quantity, quality and accessibility of such information. i.e., for which loan
product(s) will the information available be most likely to support a sound and rdigble fair



lending andlysis

The extent to which information requests can be readily organized and coordinated with
other compliance examination components to reduce undue burden on the ingtitution. (Do
not request more information than the exam team can be expected to utilize during the
anticipated course of the examination.)

In thinking about an indtitution' s credit markets, the examiner should recognize that these markets may
or may not coincide with an inditution' s CRA assessment area(s). Where appropriate, the examiner
should review the demographics for a broader geographic area than the assessment area.

Where an inditution has multiple underwriting or loan processing centers or subsidiaries, each with fully
independent credit-granting authority, consider evauating each center and/or subsidiary separately,
provided a sufficient number of loans exigt to support a meaningful andysis. In determining the scope of
the examination for such inditutions, examiners should consider whether:

Subsdiaries should be examined. The agencies will hold afinancid ingtitution responsible
for violations by its direct subsidiaries, but not typicaly for those by its affiliates (unless the
affiliate has acted as the agent for the ingtitution or the violation by the affiliate was known or
should have been known to the indtitution before it became involved in the transaction or
purchased the effiliate’ sloans). When seeking to determine an inditution’ s relaionship with
affiliates that are not supervised financid indtitutions, limit the inquiry to what can be learned
in the ingtitution and do not contact the affiliate.

The underwriting standards and procedures used in the entity being reviewed are used in
related entities not scheduled for the planned examination. Thiswill help examinersto
recogni ze the potential scope of policy-based violations.

The portfolio conssts of gpplications from a purchased ingtitution. If so, for scoping
purposes, examiners should consider the applications asif they were made to the purchasing
ingtitution. (For comparison purposes, applications evaluated under the purchased
indtitution’ s standards should not be compared to applications evaluated under the
purchasing indtitution’ s standards.)

The portfolio includes purchased loans. If so, examiners should look for indications thet the
ingtitution specified loans to purchase based on a prohibited factor or caused a prohibited
factor to influence the origination process.

A complete decison can be made at one of the saveral underwriting or [oan processing
centers, each with independent authority. In such agtuation, it isbest to conduct on-ste a
Separate comparative analyss a each underwriting center. If covering multiple centersis
not feasible during the planned examination, examiners should review one during the planned
examination and othersin |ater examinations.

Decisonmaking responghility for asingle transaction may involve more than one
underwriting center. For example, an inditution may have authority to decline mortgage
gpplicants, but only the mortgage company subsidiary may gpprovethem. Insuch a
gtuation, examiners should learn which standards are applied in each entity and the location
of records needed for the planned comparisons.

Any third parties, such as brokers or contractors, are involved in the credit decison and



how respongihility is dlocated among them and the indtitution. The indtitution’s familiarity
with third party actions may be important, for abank may bein violation if it participatesin
transactions in which it knew or reasonably ought to have known other parties were
discriminating.

If the inditution is large and geographicaly diverse, examiners should select only as many markets or
underwriting centers as can be reviewed readily in depth, rather than selecting proportiondly to cover
every market. As needed, examiners should narrow the focus to the MSA or underwriting center that is
determined to present the highest discrimination risk. Examiners should use LAR data organized by
underwriting center, if available. After caculating denid rates between the control group and minorities
for the underwriting centers, examiners should select the centers with the highest disparities. If
underwriting centers have fewer than five black, Higpanic, or Native American denids, examiners
should not examine for racid discrimination. Instead, they should shift the focus to other loan products
or prohibited bases.

2. Evaluating the Potential for Discriminatory Conduct

Step One: Develop an Overview

Based on his or her understanding of the credit operations and product offerings of an ingtitution, an
examiner should determine the nature and amount of information required for the scoping process and
should obtain and organize that information. No single examination can reasonably be expected to
evauate compliance performance asto every prohibited basis, in every product, or in every
underwriting center or subsidiary of an inditution. In addition to information gained in the process of
Undergtanding Credit Operations, above, the examiner should keep in mind the following factors when
selecting products for the scoping review:

Which products and prohibited bases were reviewed during the most recent prior
examination(s) and, conversely, which products and prohibited bases have not recently
been reviewed?

Which prohibited basis groups make up a sgnificant portion of the inditution s market for
the different credit products offered?

Which products and prohibited basis groups the indtitution reviewed using either a
voluntarily disclosed sdf-test or a sdf evduation?

Based on congderation of the foregoing factors, the examiner should request informetion for al
resdentia and other loan products considered appropriate for scoping in the current examination cycle.
In addition, wherever feasible, examiners should conduct prdiminary interviews with the lender’ s key
underwriting personnd. Using the accumulated informetion, the examiner should evauate the following,
as gpplicable:

Underwriting guiddines, policies, and standards
Descriptions of credit scoring systems, including alist of factors scored, cutoff scores,
extent of vdidation, and any guidance for handling overrides and exceptions. (Refer to Part



A of the Credit Scoring Analysis section of the Appendix for guidance)

Applicable pricing policies and guidance for exercisng discretion over loan terms and
conditions

The indtitution’s corporate relationships with any finance companies, subprime mortgage or
consumer lending entities, or Smilar indtitutions

Loan gpplication forms

HMDAJ/LAR or loan registers and lists of declined gpplications

Description(s) of databases maintained for |oan product(s) to be reviewed, especiadly any
record of exceptions to underwriting guiddines

Copies of any consumer complaints aleging discrimination and loan files related thereto
Descriptions of any compensation system that is based on loan production or pricing
Compliance program materids (particularly fair lending policies), training manuas,
organization charts, as well as record keeping and any monitoring protocols

Copies of any avallable marketing materids or descriptions of current or previous marketing
plans or programs.

Step Two: Identify Compliance Program Discrimination Risk Factors

Review information from agency examination work papers, inditutional records and any available
discussions with management representatives in sufficient detail to understand the organization, Saffing,
training, recordkeeping, auditing and policies of the indtitution' s fair lending compliance systems.
Review these systems and note the following risk factors:

Cl. Ovedl inditution compliance record is wesk.

C2.  Prohibited basis monitoring information isincomplete.

C3.  Dataand/or recordkeeping problems compromised reliability of previous examination
reviews.

C4.  Fair lending problems were previoudy found in one or more bank products.

C5. Thesze scope, and qudity of the compliance management program, including senior
management’ sinvolvement, is materidly inferior to programs customarily found in
inditutions of Smilar Sze, market demographics and credit complexity.

C6. Theinditution has not updated compliance guidance to reflect changesin law or in
agency policy.

Congder these risk factors and their impact on particular lending products and practices as you conduct
the product specific risk review during the scoping steps thet follow. Where this review identifies fair
lending compliance system deficiencies, give them appropriate consideration as part of the Compliance
Management Review in Part |1 of these procedures.

Step Three: Review Residential L oan Products
Although home mortgages may not be the ultimate subject of every fair lending examination, this product

line must at least be considered in the course of scoping every inditution that is engaged in the resdentiad
lending market.



Divide home mortgage loans into the following groupings:. home purchase, home improvements, and
refinancings. Subdivide those three groups further if an inditution does a sgnificant number of any of the
following types or forms of residentid lending, and congider them separately:

In addition,

Government-insured loans

Mobile home or factory housing loans

Wholesale, indirect and brokered loans

Portfolio lending (including portfolios of Fannie Mag/Freddie Mac rejections)

determine whether the lender offers any conventiond “affordable” housing loan programs

and whether their terms and conditions make them incompatible with regular conventiona |oans for
comparative purposes. If so, consider them separately.

If previous examinations have demondrated the following, then an examiner may limit the focus of the
current examination to dternative underwriting or processing centers or to other resdentia products that
have recelved less scrutiny in the past:

Step Four:

A grong fair lending compliance program

No record of discriminatory transactions at particular decison centers or in particular
resdentia products

No indication of a dgnificant change in personnel, operations or underwriting sandards at
those centers or in those residential products

No unresolved fair lending complaints, administrative proceedings, litigation or smilar
factors.

I dentify Residential Lending Discrimination Risk Factors

Review the lending policies, marketing plans, underwriting, gppraisal and pricing guiddines,
broker/agent agreements and |oan application forms for each residentid loan product that
represents an appreciable volume of, or displays noticeable growth in, the indtitution' s
resdentid lending.

Review aso any available data regarding the geographic distribution of the indtitution' s loan
originations with respect to the race and nationd origin percentages of the census tracts
within its assessment area or, if different, its resdentia loan product lending are(s).
Conduct interviews of loan officers and other employees or agents in the resdentid lending
process concerning adherence to and understanding of the above policies and guidelines as
well as any relevant operating practices.

In the course of conducting the foregoing inquiries, look for the following risk factors
(factors are numbered aphanumericaly to coincide with the type of fector, eg.,

"O" for "overt"; "P" for "pricing", etc)):



Overt indicators of discrimination such as;

O1. Including explicit prohibited basis identifiersin underwriting criteria or pricing Sandards
02. Callecting information, conducting inquiries or imposing conditions contrary to express
requirements of Regulation B

O3. Including variablesin a credit scoring system that congtitute abasis or factor prohibited by
Regulation B or, for resdentid oan scoring systems, the FHACt. (If acredit scoring system
scores age, refer to Part E of the Credit Scoring Analysis section of the Appendix.)

0O4. Statements made by the indtitution' s officers, employees or agents which condtitute an
express or implicit indication that one or more such persons have engaged or do engage in
discrimination on a prohibited basis in any aspect of a credit transaction

05. Employee or indtitutiona statements that evidence attitudes based on prohibited basis
prgudices or stereotypes.

NOTE: For risk factors below that are marked with an asterisk, examiners need not
attempt to caculate the indicated ratios for racia or nationa origin characteristics when
the indtitution in not aHMDA reporter. However, consderation should be given in such
cases to whether or not such caculations should be made based on gender or racid-
ethnic surrogates.

Indicators of potential disparate treatment in Underwriting such as:

U1. * Substantid disparities among the gpprova/denial rates for gpplicants by monitored
prohibited basis characterigtic (especidly within income categories)

U2. * Subgtantid digparities among the application processing times for gpplicants by monitored
prohibited bas's characteristic (especidly within denid reason groups)

U3. * Subgtantialy higher proportion of withdrawn/incomplete applications from prohibited basis
group gpplicants than from other applicants

U4. Vague or unduly subjective underwriting criteria

US. Lack of clear guidance on making exceptions to underwriting criteria, including credit
scoring overrides

U6. Lack of clear loan file documentation regarding reasons for any exceptions to normal
underwriting standards, including credit scoring overrides

U7. Reatively high percentages of elther exceptions to underwriting criteriaor overrides of
credit score cutoffs

U8. Loan officer or broker compensation based on loan volume (especially |oans approved per
period of time)

U9. Consumer complaints dleging discrimination in loan processing or in gpproving/denying
resdential loans.

Indicators of potential disparate treatment in Pricing (interest rates, fees, or points) such as:

P1. Reationship between loan pricing and compensation of |oan officers or brokers
P2. Presence of broad discretion in pricing or other transaction costs



P3. Use of asystem of risk-based pricing that is not empiricaly based and statistically sound
P4. * Subgtantid disparities among prices being quoted or charged to gpplicants who differ as
to their monitored prohibited basis characteristics

PS. Consumer complaints dleging discrimination in residentia |oan pricing.

Indicators of potential disparate treatment by Steering such as:

S1. For aninditution that has one or more sub- prime mortgage subsidiaries or afiliates, any
sgnificant differences, by loan product, in the percentage of prohibited basis gpplicants of the
ingtitution compared with the percentage of prohibited basis applicants of the subsidiary(ies) or
dfiliate(s)

S2. Lack of clear, objective standards for (i) referring gpplicants to subsidiaries or afiliates, (ii)
cassfying applicants as“prime’ or “subprime’ borrowers, or (iii) deciding what kinds of
dternative loan products should be offered or recommended to gpplicants

S3. For an indtitution that makes both conventional and FHA mortgages, any sgnificant
differencesin the percentages of prohibited basis group applicants in each of these two loan
products, particularly with respect to loan amounts of $100,000 or more

SA. For an indtitution that makes both prime and sub-prime loans for the same purpose, any
ggnificant differences in percentages of prohibited bas's group borrowers in each of the
dternative loan product categories

6. Consumer complaints dleging discrimination in resdentid loan pricing

$6. A lender with a sub-prime mortgage company subsdiary or effiliate integrates|oan
application processing for both entities, such that steering between the prime and sub-prime
products can occur dmost seamlesdy; i.e., asngle loan processor could smultaneoudy attempt
to qualify any applicant, whether to the bank or the mortgage company, under either the bank’s
prime criteria or the mortgage company’ s sub-prime criteria

S7. Loan officers have broad discretion regarding whether to promote conventional or FHA
loans, or both, to applicants and the lender has not issued guiddines regarding the exercise of
this discretion

8. A lender has mogt of its branches in predominantly white neighborhoods. The lender's
subprime mortgage subsidiary has branches which are located primarily in predominantly
minority neighborhoods.

Indicators of potential discriminatory Redlining such as:

R1. * Significant differences, asreveded in HMDA data, in the number of loans originated in
those areas in the lender's market that have relatively high concentrations of minority group
residents compared with areas with rdlatively low concentrations of minority resdents.

R2. * Sgnificant differences between approval/denid rates for all gpplicants (minority and
nonminority) in areas with relatively high concentrations of minority group residents compared
with areas with rdatively low concentrations of minority resdents.

R3. * Sgnificant differences between denid rates based on insufficient collaterd for goplicants
from areas with relatively high concentrations of minority residents and those areas with
relatively low concentrations of minority residents.



R4. Other patterns of lending identified during the most recent CRA examination that differ by
the concentration of minority resdents.

R5. Explicit demarcation of credit product markets that excludes MSAs, political subdivisons,
censustracts, or other geographic areas within the indtitution's lending market and having
relatively high concentrations of minority residents.

R6. Policies on receipt and processing of applications, pricing, conditions, or appraisas and
vauation, or on any other agpect of providing residentid credit that vary between areas with
relatively high concentrations of minority resdents and those areas with relatively low
concentrations of minority residents.

R7. Employee statements that reflect an averson to doing business in areas with relatively high
concentrations of minority residents.

R8. Complaints or other adlegations by consumers or community representatives that the lender
excludes or redtricts access to credit for areas with rdatively high concentrations of minority
resdents. Examiners should review complaints againgt the lender filed with their agency; the
CRA public comment file; community contact forms; and the responses to questions about
redlining, discrimination, and discouragement of applications, and about meeting the needs of
racid or nationa origin minorities, asked as part of “obtaining loca perspectives on the
performance of financid lenders’ during prior CRA examinations.

NOTE: Broad alegations or complaints are not, by themsdves, sufficient justification to
shift the focus of an examination from routine comparative review of gpplicationsto
redining analyss. Such a shift should be based on complaints or alegations of specific
practices or incidents that are condgstent with redlining, dong with the existence of other
risk factors.

R9. A lender that has most of its branches in predominantly white neighborhoods at the same
time that the lender's subprime mortgage subsidiary has branches which are located primarily in
predominantly minority neighborhoods.

Indicators of potential disparate treatment in Marketing of residential products, such as:

M1. Advertising patterns or practices that a reasonable person would believe indicate
prohibited basis customers are less desirable.
M2. Advertisng only in media serving nonminority arees of the market.
M3. Marketing through brokers or other agents that the lender knows (or has reason to know)
would serve only oneracid or ethnic group in the market.
M4. Use of marketing programs or procedures for residentia loan products that exclude one
or more regions or geographies within the lenders assessment or marketing areathat have
ggnificantly higher percentages of minority group residents than does the remainder of the
assessment or marketing area.
M5. Using mailing or other digtribution lists or other marketing techniques for pre-screened or
other offerings of resdentid loan products ** that:
Explicitly exclude groups of prospective borrowers on a prohibited basis; or
Exclude geographies (e.g., censustracts, ZIP codes, etc.) within the indtitution's
marketing area that have significantly higher percentages of minority group residents



than does the remainder of the marketing area.

** NOTE: Pre-screened solicitation of potential applicants on a prohibited basis does
not violate ECOA. Such solicitations are, however, covered by the FHAC.
Consequently, analyses of thisform of potentid marketing discrimination should be
limited to resdentia loan products subject to coverage under the FHAC.

M6. * Proportion of monitored prohibited basis gpplicantsis sgnificantly lower than that
group's representation in the total population of the market area.
M7. Consumer complaints aleging discrimingtion in advertisng or marketing loans

Step Five: Organize and Focus Residential Risk Analysis

Review therisk factors identified in Step 4 and, for each |oan product that displays risk factors,
articulate the possible discriminatory effects encountered and organize the examination of those loan
products in accordance with the following guidance:

Where overt evidence of discrimination, as described in factors O1-O5, has been found in
connection with a product, document those findings as described in Part 111, A, besides
completing the remainder of the planned examination anaysis.

Where any of the risk factors U1-U9 are present, consider conducting an underwriting
compar ative file analysis as described in Part 111, B.

Where any of therisk factors P1-P5 are present, consider conducting a pricing

compar ative file analysis as described in Part 111, C.

Where any of therisk factors S1-S8 are present, consider conducting asteering analysis
asdescribed in Part 111, D.

Where any of the risk factors R1-R9 are present, consult agency managers about
conducting an andysisfor redlining as described in Part 111, F.

Where any of therisk factors M1-M7 are present, consult agency managers about
conducting amar keting analysis as described in Part 11, G.

Where an indtitution uses age in any cr edit scoring system, consder conducting an
examination andlysis of that credit scoring system’ s compliance with the requirements of
Regulation B as described in Part 111, H.

Step Six: Identify Consumer Lending Discrimination Risk Factors

For credit card, motor vehicle, home equity and other consumer loan products sdected in Step One for
risk andydsin the current examination cycle, conduct arisk factor review smilar to that conducted for
resdentia lending products in Steps Three through Five, above. Consult with agency managers
regarding the potential use of surrogates to identify possble prohibited basis group individuds.

NOTE: Theterm surrogate in this context refers to any factor related to aloan gpplicant that

potentidly identifies that goplicant’ s race, color or other prohibited basis characteristic in
instances where no direct evidence of that characterigtic isavailable. Thus, in consumer lending,
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where monitoring data is generdly unavailable, an outwardly Hispanic or Asian surname could
condtitute a surrogate for an gpplicant’ srace or nationa origin because then examiner can
assume that the lender (who can rebut the presumption) perceived the person to be Hispanic.
Similarly, an applicant's given name could serve as asurrogate for his or her gender. A
surrogate for a prohibited basis characteristic may be used as to set up a comparative analysis
with nonminority applicants or borrowers.

Using decison rulesin Steps 3 - 5, above, for resdentia lending products, articulate the possible
discriminatory patterns encountered and consider examining those products determined to have
aufficient risk of discriminatory conduct.

Step Seven: Analyze Commercial Lending Discrimination Risk

Where an indtitution does a subgtantid amount of lending in the commercia lending market, most
notably small business loans (and the product has not recently been examined or the underwriting
standards have changed since the last examination of the product), the examiner should consider
conducting arisk factor review smilar to that performed for residentia lending products, asfeasble,
given the limited information available. Such an andysis should generdly be limited to determining risk
potentia based on risk factors U4-U8; P1-P3; R4-R7; and M1-M3.

If the indtitution makes commercid loansinsured by the Smal Business Adminigration (SBA),
determine from agency supervisory staff whether SBA oan data (which codes race and other factors)
are avallable for the ingtitution and eva uate those data pursuant to ingructions accompanying them.

For large indtitutions reporting smal business loans for CRA purposes and where the inditution aso
voluntarily geocodes |oan denids, look for materia discrepanciesin ratios of gpprova-to-denid rates
for gpplications in areas with relatively high concentrations of minority resdents compared with aress
with releively low concentrations.

Articulate the possible discriminatory patterns identified and consder further examining those products
determined to have sufficient risk of discriminatory conduct in accordance with the procedures for
commercid lending described in Part 111, F.

Step 8: Complete the Scoping Process

To complete the scoping process, the examiner should review the results of the preceding steps and
select those focal points that warrant examination, based on the rdative risk levels identified above. In
order to remain within the agency’ s resource alowances, the examiner may need to choose asmaller
number of Focal Points from among dl those selected on the basis of risk. In such ingtances, et the
scope by fird, prioritizing foca points on the basis of (i) high number and/or relative severity of risk
factors; (ii) high data quality and other factors affecting the likelihood of obtaining religble examination
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results, (iii) high loan volume and the likelihood of widespread risk to gpplicants and borrowers; and (iv)
low quality of any compliance program and, second, selecting for examination review as many foca
points as resources permit.

Where the judgment process among competing Focd Pointsis a close call, information learned in the
phase of conducting the compliance management review can be used to further refine the examiner's
choices.



PART 11
COMPLIANCE MANAGEMENT REVIEW

The Compliance Management Review enables the examination team to determine:

The intengity of the current examination based on an evauation of the compliance
management measures employed by an ingtitution

Therdiability of the inditution s practices and procedures for ensuring continued fair lending
compliance.

Generdly, the review should focus on

Determining whether the policies and procedures of the ingdtitution enable management to
prevent, or to identify and sdf-correct, illegd disparate treatment in the transactions that
relate to the products and issues identified for further andysis under Part | of these
procedures

Obtaining athorough understanding of the manner by which management addressesitsfair
lending responghilities with respect to () the indtitution' s lending practices and standards,
(b) training and other applicationprocessing ads, (¢) guidance to employees or agentsin
dedling with customers, and (d) its marketing or other promotion of products and services.

To conduct this review, examiners should congder indtitutional records and interviews with appropriate
management personnd in the lending, compliance, audit, and legd functions. The examiner should aso
refer to the Compliance M anagement Analysis Checklist contained in the Appendix to evauate
the strength of the compliance programsin terms of their capacity to prevent, or to identify and self-
correct, fair lending violations in connection with the products or issues sdlected for analys's. Based on
thisevaudion

S the intengity of the transaction analys's by minimizing sample szes within the guiddlines
established in Part |11 and the Sample Size Table in the Appendix, to the extent warranted
by the strength and thoroughness of the compliance programs applicable to those Focal
Points selected for examination

Identify any compliance program or system deficiencies that merit correction or
improvement and present these to management in accordance with Part 1V of these
procedures.

Where an inditution performs a sdf-evauation or has voluntarily disclosed the report or results of a sdlf-

test of any product or issue that is within the scope of the examination and has been sdlected for andysis
pursuant to Part | of these procedures, examiners may streamline the examination, congstent with
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agency ingructions, provided the sdf-test or sdf-evauation meets the requirements set forth in
Streamlining the Examination located in the Appendix.
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PART I11
EXAMINATION PROCEDURES

Once the scope and intensity of the examination have been determined, assess the inditution' s fair
lending performance by applying the appropriate procedures that follow to each of the examination
Foca Points dready salected.

A. Documenting Overt Evidence of Disparate Treatment

Where the scoping process or any other source identifies overt evidence of disparate treatment, the
examiner should assess the nature of the policy or statement and the extent of its impact on affected
goplicants by conducting the following andysis

Step 1. Wherethe indicator(s) of overt discrimination are found in or based on awritten policy (for
example, a credit scorecard) or communication, determine and document:

a The precise language of the apparently discriminatory policy or communication and the
nature of the fair lending concernsthet it raises

b. Thelender's stated purpose in adopting the policy or communication and the identity of the
person on whose authority it was issued or adopted

¢. How and when the policy or communication was put into effect

d. How widely the policy or communication was applied

e. Whether and to what extent gpplicants were adversdly affected by the policy or
communication.

Step 2. Where any indicator of overt discrimination was an ord statement or unwritten practice,
determine and document
a The precise nature of both the statement or practice and of the fair lending concerns that they
rase
b. Theidentity of the persons making the statement or gpplying the practice and their
descriptions of the reasons for it and the persons authorizing or directing the use of the statement
or practice
¢. How and when the statement or practice was disseminated or put into effect
d. How widdy the statement or practice was disseminated or applied
e. Whether and to what extent applicants were adversely affected by the statement or practice.

Assemble findings and supporting documentation for presentation to management in connection with
Part IV of these procedures.

B. Transactional Underwriting Analysis - Residential and Consumer L oans.

Step 1. Set Sample Size



Step 2.

Step 3

a For each Focd Point selected for this analys's, two samples will be utilized: (i) prohibited
basis group denids and (ii) control group gpprovals, both identified either directly from
monitoring information in the case of resdentid loan gpplications or through the use of
gpplication data or surrogates in the case of consumer applications.

b. Refer to the Fair Lending Sample Size Table A inthe Appendix and determine the Sze
of theinitid sample for each Foca Point, based on the number of prohibited basis group denids
and the number of control group approvas by the lender during the twelve month (or calendar
year) period of lending activity preceding the examingation. In the event that the number of
denids and/or gpprovas acted on during the preceding 12 month period substantially exceeds
the maximum sample sze shown in Table A, reduce the time period from which that sampleis
selected to a shorter period. (In doing so, make every effort to sdlect a period in which the
lender’ s underwriting standards are most representative of those in effect during the full 12
month period preceding the examination.)

c. If the number of prohibited basis group denids or control group approvas for a given Foca
Point that were acted upon during the 12 month period referenced in 1.b., above, do not meet
the minimum standards set forth in the Sample Size Table, examiners need not attempt a
transactionad analysisfor that Foca Point. Where other risk factors favor andlyzing such a
Foca Point, consult with agency managers on possible dternative methods of judgmenta
comparative anayss.

d. If agency palicy cdlsfor adifferent gpproach to sampling (eg., aform of datistica andysis
or amathematica formula) for alimited dass of ingtitutions, examiners should follow that
approach.

Deter mine Sample Composition.

a To the extent the institution maintains records of loan outcomes resulting from exceptions to
its credit underwriting standards or other policies (e.g., overrides to credit score cutoffs),
request such records for both approvals and denials, sorted by |oan product and branch or
decison center, if the lender can do so. Includein theinitid sample for each Focd Point all
exceptions or overrides applicable to that Focal Point.

b. Usng HMDA/LAR data or, for consumer loans, comparable loan register data to the extent
avallable, choose approved and denied applications based on sdection criteria that will
maximize the likeihood of finding margina approved and denied applicants, as discussed below.
c. Tothe extent that the above factors are ingpplicable or other selection criteriaare unavailable
or do not facilitate sdlection of the entire sample sze of files, complete theinitia sample sdection
by making random file selections from the appropriate sample categories in the Sample Size
Table.

Compare Approved and Denied Applications
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Overview. Although a creditor's written policies and procedures may appear to be nondiscriminatory,
lending personndl may interpret or gpply policiesin adiscriminatory manner. In order to detect any
disparate trestment among applicants, the examiner should firg diminate dl but "mar ginal
transactions' (see 3.b. below) from each sdected Foca Point sample. Then, a detailed profile of
each margind applicant's qudifications, the level of assstance received during the gpplication process,
the reasons for denid, the loan terms, and other information should be recorded on an Applicant Profile
Spreadsheet. Once profiled, the examiner can compare the target and control groups for evidence that
smilarly qudified gpplicants have been treated differently asto either the indtitution's credit decision or
the qudity of assistance provided.

a. Create Applicant Profile Spreadshect

Based upon the lender's written and/or articulated credit standards and loan policies, identify
categories of data that should be recorded for each applicant and provide afield for each of
these categories on aworksheet or computerized spreadsheet. Certain data (income, loan
amount, debt, etc.) should aways be included in the spreadsheet, while the other data selected
will betailored for each loan product and lender based on gpplicable underwriting criteria and
such issues as branch location and underwriter. Where credit bureau scores and/or application
scores are an eement of the lender’ s underwriting criteria (or where such information is regularly
recorded in loan files, whether expresdy used or not), include a data field for thisinformation in
the spread sheset.

In order to facilitate comparisons of the quality of assistance provided to target and control
group applicants, respectively, every work sheet should provide a*comments' block
gopropriately labeled asthe Ste for recording observations from the file or interviews regarding
how an applicant was, or was not, asssted in overcoming credit deficiencies or otherwise
quaifying for gpprova.

b. Complete Applicant Profiles

From the application files sample for each Focd Point, complete applicant profiles for selected

denied and gpproved gpplications as follows:
A principd god isto identify cases where smilarly qudified prohibited bass and
control group applicants had different credit outcomes, because the agencies have
found that discrimination, including differences in granting assstance during the
approval process, is more likely to occur with respect to gpplicants who are not
ether clearly qudified or unqudified, i.e,, “marginal” gpplicants. The examiner-in-
charge should, during the following steps, judgmentally select from theinitid
sample only those denied and approved gpplications which condtitute mar ginal
transactions. (See Appendix on Marginal Transactions for guidance)
If few margina control group agpplicants are identified from theinitial sample,
review additiond files of gpproved control group gpplicants. Thiswill ether
increase the number of margina approvas or confirm that margina gpprovas are o
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infrequent that the margina denids are unlikdly to involve disparate treatment.

The judgmentd sdection of both mar ginal-denied and mar ginal-approved
applicant loan files should be done together, in a“back and forth” manner, to
facilitate close matches and a more consistent definition of “margind” between these
two types of loan files.

Once the margind files have been identified, the data dements caled for on the
profile spreadsheet are extracted or noted and entered.

While conducting the preceding step, the examiner should smultaneoudy look for
and document on the spreadsheet any evidence found in margind files regarding the
following:

the extent of any assistance, incuding both affirmative aid and waiversor
partial waivers of credit policy provisions or requirements, that appearsto
have been provided to mar ginal-approved control group applicants which
enabled them to overcome one or more credit deficiencies, such as excessve
debt-to-income ratios

the extent to which mar ginal-denied target group applicants with smilar
deficiencies were, or were not, provided smilar affirmative aid, waivers or other
forms of assstance.

c. Review and Compare Profiles

For each Focal Point, review al marginal profiles to determine if the underwriter
followed indtitution lending policiesin denying gpplications and whether the
reason(s) for denid were supported by facts documented in the loan file and
properly disclosed to the applicant pursuant to Regulation B. If any (@) unexplained
deviations from credit standards, (b) inaccurate reasons for denia or (c) incorrect
disclosures are noted, (whether in ajudgmental underwriting system, a scored
system or amixed systemn) the examiner should obtain an explanation from the
underwriter and document the response on an appropriate workpaper.

NOTE: In condructing the gpplicant profiles to be compared, examiners must
adjust the facts compared o that assistance, waivers, or acts of discretion are
treated consstently between applicants. For example, if acontrol group
applicant's DTI ratio was lowered to 42% because the lender decided to
include short-term overtime income, and a prohibited basis group applicant who
was denied due to "insufficient income" would have had his ratio drop from
46% to 41% if his short-term overtime income had been considered, then the
examiners should consder 41%, not 46%, in determining the benchmark.

For each reason for denial identified within the target group, rank the denied
prohibited basis gpplicants, beginning with the gpplicant whose qudification(s)
related to that reason for denial wereleast deficient. (The top-ranked denied
goplicant in each such ranking will be referred to below as the “ benchmark”
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gpplicant.)
Compare each margind control group approva to the benchmark agpplicant in
each reason-for-denia ranking developed in step (b), above. If there are no
gpprovas who are equaly or less qudified, then there are no instances of disparate
treatment for the lender to account for. For all such approvals that appear no better
qualified than the denied benchmark gpplicant
identify the approved loan on the worksheet or sporeadsheet asan “ overlap
approval”, ad
compare that overlap approva with other marginal prohibited basis denidsin
the ranking to determine whether additiona overlaps exis. If so, identify dl
overlapping approvals and denials as above.
Where the Foca Point involves use of a credit scoring system, the andysis for
disparate trestment is Smilar to the procedures set forth in (c) above, and should
focus primarily on overrides of the scoring system itself. For guidance on thistype
of analysis, refer to Part C of the Credit Scoring section of the Appendix.

Step 4. If thereis some evidence of violationsin the underwriting process but not enough to clearly
establish the existence of a pattern or practice, the examiner should expand the sample as necessary to
determine whether a pattern or practice does or does not exist.

Step 5. Discussdl findings resulting from the above comparisons with bank management and
document both the findings and al conversations on an appropriate workshest.

C. Analyzing Potential Disparitiesin Terms and Conditions.
Step 1: Set Sample Size

For each Foca Point sdected for this andysis, two sampleswill be utilized: (i) prohibited basis group
goprovas and (ii) control group gpprovas, both identified ether directly from monitoring information in
the case of residential 1oan gpplications or through the use of application data or surrogates in the case
of consumer or commercid gpplications. Refer to the Fair Lending Sample Size Table B inthe
Appendix and determine the Sze of the initid sample for each Foca Point, based on the number of
prohibited basis group gpprovas and the number of control group approvals received by the lender
during the 12 months preceding the examination and the outcome of the compliance management system
andysis conducted in Part 1.

Step 2: Determine Sample Composition

NOTE: Sample composition for acomparison of price and other terms and conditions will initialy
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focus on contralling for two nondiscriminatory variables that can have a Sgnificant impact on loan terms:
whether the loan was sold and the loan closing date. Other variables, such as household income and
loan amount, will be accounted for on a case-by-case basis during the file comparison process.

a. Dispodtion of Loan

Determine whether gpproved loans from which the sample is to be drawn have been
consgtently sold to the secondary market or held in portfolio. If both, determine the proportion
for each category and use that proportion in selecting loans from each category for the sample.
If the number of loansin ether the sold or portfolio categoriesistoo smal to complete the
minimum proportional sample sze for that category, ignore loans in that category and complete
the sample using loans soldy from the larger category.

b. Period of Review

Sort loans selected in (1) , above, by date of loan closing and match batches of prohibited
basis and control group loans that closed either on the same date or within arange of dates
during which the lender’ s pricing policies were the same. If dates of loan closing are not
congstently available, consder substituting the gpplication date for the closing date.

Step 3: Create Applicant Profile Spreadsheet

Identify data that should be recorded for each loan to alow for avaid comparison regarding terms and
conditions and place these onto a spreadsheet. Certain data must aways be included in the
gpreadsheet, while the other data selected will be tailored for each loan product and lender based on
loan terms offered and such issues as branch location and underwriter.

Step 4: Review Termsand Conditions, Compar e with Applicant Outcomes

a Determine which loan terms and conditions (rates, points, fees, maturity variations, LTVS,
collateral requirements, etc.) areleft, in whole or in part, to the discretion of loan officers or
underwriters. For each such term or condition, identify (&) any approved prohibited bass
group applicants in the sample who appear to have been treated unfavorably with respect to
that term or condition and (b) any approved control group applicants who appear to have
been treated favorably with respect to that term or condition. The examiner's analysis should be
thoroughly documented in the workpapers.

b. Identify from the sample any approved control group applicant(s) who appear to have
been treated more favorably than one or more of the above-identified prohibited basis group
gpplicants and who have negative creditworthiness factors (under the lender’ s standards) that
are equal to or worse than the prohibited basis group applicant(s).

c¢. Obtain explanations from the appropriate loan officer or other employee for any differences
that exist and reandyze the sample for evidence of discrimination.
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d. If thereis some evidence of violationsin the impogtion of terms and conditions but not
enough to clearly establish the existence of a pattern or practice, the examiner should expand
the sample as necessary to determine whether a pattern or practice does or does not exi.

e. Discuss differences in comparable loans with the inditution's management and document dl
conversations on an appropriate worksheet. For additiona guidance on evaluating
management’ s responses, refer to Part A, 1 - 6, Evaluating Responses to Evidence of
Digparate Treatment in the Appendix.

D. Steering Analysis

Ingtitutions that make FHA as well as conventiona |oans and those that lend in both prime or “A”
markets and in sub-prime markets (aeither directly or through subsidiaries or afiliates), present
opportunities for loan officersto refer or “ steer” applicants from one product or market to another.
Stearing is not unlawful per se and, in many ingances, the availability of amore expengve form of credit
may enable an gpplicant with credit problems to obtain aloan that might otherwise be unavailable.
Steering can, however, rasefar lending issues if it occurs differently and less advantageoudy for
prohibited basis group applicants than for smilarly-stuated nortminority gpplicants. If the scoping
anadysis reved s the presence of one or more risk factors S1 through S8 for any sdlected Foca Point,
consult with managers about conducting a steering analys's as described below.

From the perspective of fair lending andyss, dl seering scenarios involve adecision by the lender's
personnel to guide an applicant's choice between amor e favor able loan and one or more less
favorable dternatives (e.g., referral to amore expensive subprime mortgage subsidiary). Assuch, a
geering andyds should be focused on answering the following questions:.

Step 1. Clarify which of the options available to customers are the mor e favor able and less
favorable.

Through interviews with gopropriate personnd of the indtitution and review of policy manuas,
procedure guidelines and other directives, obtain and verify the following information for each product-
dternative product pairing or grouping identified above:

a All underwriting criteriafor the product and for the dternative product(s) that are offered by
the indtitution or by asubsidiary or affiliae.

b. Pricing or other cogts applicable to the product and the dternative product(s), including
interest rates, points, and all fees.

Step 2: Document the policies, conditionsor criteriathat have been adopted by the lender for
determining how referrals are to be made and choices presented to customers.

a Obtain not only information regarding the product offered by the lender and dternative
products offered by subsidiariesd/affiliates, but also information on products and dternatives
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offered soldy by the lender itsdf-, e.g., conventional and FHA, secured and unsecured home

improvement loans, prime and subprime mortgages.

b. Obtain any information regarding a subsidiary of the lender directly from that entity, but seek

information regarding an effiliate or holding company subsidiary only from the lender itsdlf.

c. Obtain dl gppropriate documentation and document al discussions with loan personnd and

managers.

d. Obtain documentation and/or employee estimates as to the volume of referrals made from or

to the indtitution, for each product, during arelevant time period.

e. Resolveto the extent possible any discrepancies between information found in the lender's

documents and information obtained in interviews by conducting gppropriate follow-up

interviews.

f. Identify any policies and procedures established by the indtitution and/or the subsidiary or

affiliate for (i) referring a person who gpplies to the ingtitution, but does not mest its criteria, to a

subgdiary or afiliae; (ii) offering to a person who applies to the indtitution for a specific

product, but does not meet its criteria, one or more aternative loan products; or (iii) referring a

person who appliesto asubsdiary or affiliate for its product, but who appears be quaified for a

loan from the inditution, to the indtitution.

g. Determine whether loan personnd are encouraged, through monetary incentives or

otherwise, to make referrds, either from the indtitution to a subsdiary/effiliate or vice versa
Step 3. Determine how both the decisons and the lender's policies. conditions or criteriaare
supposed to be documented in loan files, policy manuals. directives. etc..

Determine how, if a dl, areferrd from the indtitution to a subsdiary/effiliate, or vice versa, and the
reason for it, would be documented in the loan files or in any other records of ether the referring or
receiving ertity.

Step 4. Determine to what extent individual loan personnel are able to exer cise personal
discretion in deciding what loan products or other credit alternatives will be made availableto
a given applicant.

Step 5. Determine whether the lender's stated policies. conditionsor criteriain fact are
adhered to by individual decison makers. In the alter native, doesit appear that different
policiesor practicesare actually in effect?

Enter data from the prohibited basis group sample on the spread sheets and determine whether the
lender is, in fact, applying its criteria as Sated. For example, if one announced criterion for receiving a
"more favorable' prime mortgage loan was a back end debt ratio of no more than 38%, review the
spread sheets to determine whether that criteriawas adhered to. If the lender's actud treatment of
prohibited basis group applicants appearsto differ fromits Sated criteria, document such differences for
subsequent discussion with management.

Step 6. To the extent that individual loan personnel have any discretion in deciding what credit
alternatives (e.g., conventional vs. FHA/VA) to offer applicants, conduct a compar ative
analysisto deter mine whether that discretion has been exercised in a nondiscriminatory



manner.

Compare the lender's or subsidiary/effiliate's trestment of control group and prohibited basis group
gpplicants by adapting the "benchmark™ and "overlap" technique discussed in Part 111, B. of these
procedures. For purposes of this Steering Andysis, that technique should be conducted as follows:

a For each Focal Point to be andyzed, sdlect a sample of prohibited basis group applicants
who received "less favorable" trestment (e.g., referrd to afinance company or a subprime
mortgage subsidiary or counteroffers of less favorable product dternatives).

NOTE: In sdecting the sample, follow the guidance of Sample Size Table B inthe
Appendix and sdect "margina gpplicants' asingructed in Part 111, Section B, above.

b. Prepare a spread sheet for the sample which contains data entry categories for those
underwriting and/or referrd criteriathat the lender identified in Step 1. b as used in reaching
underwriting and referra decisions between the pairs of products.

c. Review the "less favorably" treated prohibited basis group sample and rank this sample from
leagt qudified to mogt qualified.

d. From the sample, identify the best qualified prohibited basis group applicant, based on the
criteriaidentified for the control group, above. This gpplicant will be the " benchmark”
applicant. Rank order the remaining applicants from best to least qualified.

e. Sdect asample of control group applicants Identify those who were treated " more
favorably" with respect to the same product-aternative product pair as the prohibited basis
group. (Again refer to the Sample Size Table B and margina applicant processes noted above
in selecting the sample.)

f. Compare the qudifications of the benchmark gpplicant with those of the control group
applicants, beginning with the least qualified member of that sample. Any control group
gpplicant who gppears less qudified than the benchmark gpplicant should be identified on the
spreadsheet asa ™ control group overlap”.

g. Compare dl control group overlaps with other, less qudified prohibited basis group
gpplicants to determine whether additiond overlaps exist

h. Document al overlaps as possible disparities in treatment. Discuss al overlaps and related

findings (e.g., any differences between stated and actud underwriting criteria) with managemernt,
documenting al such conversations.

E. Transactional Underwriting Analysis - Commercial L oans.
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Overview Unlike consumer credit, where loan products and prices are generdly homogenous and
underwriting involves the evauation of alimited number of credit variables, commercid loans are
generdly unique and underwriting methods and loan pricing may vary depending on alarge number of
credit varigbles. The additiond credit andysisthat isinvolved in underwriting commercid credit
products will entail additiona complexity in the sampling and discrimination analysis process. Although
ECOA prohibits discrimination asto dl commercid credit activities of a covered indtitution, the agencies
recognize that smal businesses (sole proprietorships, partnerships, and smdll, closdy-held
corporations), including those operated by prohibited basis group members, may have less experience
in borrowing. Therefore, in implementing these procedures, examinations should generaly be focused
on small business credit (commercia applicants that had gross revenues of $1,000,000 or lessin the
preceding fiscal year), absent some evidence that afocus on other commercia products would be more

appropriate.

Step 1. Understand Commercial Loan Policies

For the commercia product line selected for analys's, the examiner should first review credit policy
guidelines and interview gppropriate commercid |oan managers and officers to obtain written and
articulated standards used by the lender in evaluating commercid loan gpplications.

Step 2: Conduct Initial Sampling

a Sdect dl (up to amaximum of ten) denied gpplications that were acted on during the three
month period prior to the examination. To the extent feasible, include denied gpplications from
businesses that are (i) located in minority and/or integrated geographies or (ii) appear to be
owned by women or minority group members, based on the names of the principals shown on
gpplications or related documents. (In the case of banks that do a sgnificant volume of
commercid lending, consider reviewing more than ten applications.)

b. For each of the denied commer cial applications sdected, record specific information from
loan files and through interviews with the appropriate loan officer(s), aout the principa owners,
the purpose of the loan, and the specific, pertinent financia information about the commercid
enterprise (including type of business - retail, manufacturing, service, etc.), that was used by the
lender to evaluate the credit request. In addition, inquire with the loan officer asto the gender
and race, if known, of the principas of the business.

c. Sdlect ten gpproved loans that appear to be smilar with regard to business type, purpose of
loan, loan amount, loan terms, and type of collaterd, as the denied loans sampled. For
example, if the denied loan sample includes applications for lines of credit to cover inventory
purchases for retail businesses, the examiner should sdect gpproved applications for lines of
credit from retail businesses.

d. For each gpproved commercid loan application salected, obtain and record information
pardld to that obtained for denied gpplications, including the gender and race of the principals.

24



Step 3:

e. The examiner should first compare the credit criteria consdered in the credit process for
each of the gpproved and denied gpplications to established underwriting standards, rather than
comparing files directly.

f. The examiner should identify any deviations from credit sandards for both approved and
denied credit requests, and differences in loan terms granted for approved credit requests.

0. The examiner should discuss each ingtance where deviations from credit standards and terms
were noted, but were not explained in the file, with the commercid credit underwriter. Each
discussion should be documented.

Conduct Targeted Sampling

a. If deviations from credit sandards or pricing are not sufficiently explained by other factors
ether documented in the credit file or the commercid underwriter was not able to provide a
reasonable explanation, the examiner should determine if deviations were detrimenta to any
protected classes of applicants.

b. The examiner should consder employing the same techniques for determining race and
gender characterigtics of commercid applicants as those outlined in the consumer loan sampling
procedures.

c. If itisdetermined that there are members of one or more prohibited basis groups among
commercid credit requests that were not underwritten according to established standards or
received |ess favorable terms, the examiner should sdlect additiond commercid loans, where
gpplicants are members of the same prohibited basis group and sdlect smilarly Stuated control
group credit requests. These additiona files should be selected based on the specific applicant
circumstance(s) that appeared to have been viewed differently by lending personnd ona
prohibited basis.

d. If there are not enough smilarly situated applicants for comparison in the origind sample
period to draw a reasonable conclusion, the examiner should expand the sample period. The
expanded sample period should generaly not go beyond the date of the prior examination.

Sampling Guiddines

a Generdly, the task of selecting an gppropriate expanded sample of prohibited basis and
control group applications for commercia loanswill require examiner judgement. The examiner
should sdlect asample that islarge enough to be able to draw a reasonable conclusion.

b. The examiner should first sdlect from the gpplications that were acted on during theinitia
sample period, but were not included in the initia sample, and sdect gpplications from prior time



periods as necessary.

c. The expanded sample should include both approved and denied, prohibited basis and
control group applications, where smilar credit was requested by smilar enterprises for smilar
pUrposes.

F. Analysis of Potential Discriminatory “ Redlining”.

Overview. For purposes of thisandyss, “redlining” isaform of illegd digparate treatment in which a
lender provides unequa access to credit, or unequal terms of credit, because of the race, color, national
origin, or other prohibited characteristic(s) of the resdents of the areain which the credit seeker resides
or will reside or in which the residentia property to be mortgaged is located.

The redlining anays's may be gpplied to determine whether, on a prohibited basis:
alender fails or refuses to extend credit in such an areg;

amakesloansin such an area but a aredricted level or upon less-favorable terms or conditions
as compared to contrasting areas; or

alender omits or excludes such an area from efforts to market resdentia loans or solicit
customersfor resdentiad credit.

This guidance focuses on possible discrimination againgt racid or nationd origin minorities. The same
analysis could be adapted to evaluate relative access to credit for areas of geographical concentration
on other prohibited bases -- for example, age.

NOTE: Itistruethat neither the Equa Credit Opportunity Act (ECOA) nor the Fair Housing
Act (FHACct) specificdly usesthe term “redlining.” However, federd courts aswdll as agencies
that have enforcement respongibilities for the FHACct, have interpreted it as prohibiting lenders
from having different marketing or lending practices for certain geographic aress, compared to
others, where the purpose or effect of such differences would be to discriminate on a prohibited
bass. Smilarly, the ECOA would prohibit treating gpplicants for credit differently on the basis
of differencesin theracid or ethnic composition of their respective neighborhoods.

Like other forms of disparate treatment, redlining can be proven by overt or comparative evidence. If
any written or oral policy or statement of the lender (see risk factors R5, R6, and R7 in Part |, above)
suggests thet the lender links the racid or nationd origin character of an areawith any aspect of access
to or terms of credit, the examiners should refer to the guidance in section A of thisPart 111, on
documenting and evauating overt evidence of discrimination.

Overt evidence includes not only explicit statements, but aso any geographica terms used by the lender

that would, to a reasonable person familiar with the community in question, connote a specific racid or
nationd origin character. For example, if the principa information conveyed by the phrase “north of
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110th Street” isthat the indicated areais principaly occupied by Hispanics, then a policy of not making
credit avalable “north of 110th Street” is overt evidence of potentid redlining on the basis of nationa
origin.

Ovet evidenceis rdaively uncommon. Consequently, the redlining analysis usudly will focus on
comparative evidence (Smilar to analyses of possible disparate treatment of individua customers) in
which the lender’ s treetment of areas with contrasting racid or nationd origin charactersis compared.

When the scoping process (including consultation within an agency as caled for by agency procedures)
indicates that a redlining andyss should be initiated, examiners should complete the following steps of
comparative anayss.

Identify and delineste any areas within the lender’s CRA assessment areaor market area
for resdentid productsthat are of aracid or nationd origin minority character;

Determine whether any minority arealidentified in step 1 appearsto be excluded, under-
served, sHectively excluded from marketing efforts, or otherwise less-favorably trested in
any way by the lender;

Identify and delineste any areas within the lender’s CRA assessment areaor market area
for resdentid products that are nonminority in character and that the lender appears to treat
more favorably;

Obtain the lender’ s explanation for the apparent difference in treatment between the areas
and evauate whether it is credible and reasonable; and

Obtain and eva uate other information that may support or contradict interpreting identified
disparities to be the result of intentiond illegd discrimination.

These steps are discussed in detail below.
Using information obtained during scoping

Although the five tasks listed are presented bel ow as examination steps in the order given above,
examiners should recognize that a different order may be preferable in any given examination. For
example, the lender’ s explanation (step 4) for one of the policies or patterns in question may aready be
documented in the CRA materiads reviewed (step 2) and the CRA examiners may aready have verified
it, which may be sufficient for purposes of the redlining andysis

As another example, as part of the scoping process, the examiners may have reviewed an andysis of the
geographic digtribution of the lender’ s oan originations with respect to the racia and nationd origin
compoadition of census tracts within its CRA assessment or resdential market area. Such andysis might
have documented the existence of significant discrepancies between areas, by degree of minority
concentration, in loans originated (risk factor R1), gpprova/denia rates (risk factor R2) and/or rates of
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denids because of insufficient collatera (risk factor R3). In such a Situation in which the scoping
process has produced ardiable factua record, the examiners could begin with step 4 (obtaining an
explanation) of the redlining analysis below.

In contrast, when the scoping process only yields partia or questionable information, or when the risk
factors on which the redlining andyss is based are complaints or dlegations againg the lender, steps 1,
2, and/or 3 must be addressed.

Compar ative analysisfor redlining

Step 1: | dentify and delineate any areaswithin thelender’s CRA assessment area or
market area for resdential productsthat are of aracial or national origin minority character

NOTE: The CRA assessment area can be a convenient unit for redlining andysis because
information about it typicaly dready isin hand. However, the CRA assessment areamay be
too limited. Theredlining analysis focuses on the lender’ s decisions about how much access to
credit to provide to different geographica areas. The areas for which those decisions can best
be compared are areas where the lender actualy marketed and provided credit and where it
could reasonably be expected to have marketed and provided credit. Some of those areas
might be beyond or otherwise different from the CRA assessment area.

If there are no areas identifiable for their racia or nationa origin minority character within the lender’s
CRA assessment area or market areafor resdentia products, aredlining analysisis not appropriate.
(If thereis a subgtantia but dispersed minority population, potentid disparate treetment can be
evauated by aroutine comparative file review of applicants)

This step may have been subgtantialy completed during scoping, but unresolved matters may remain.
(For example, several community spokespersons may alege that the lender is redlining, but disagreein
defining theared).  The examiners should:

a Destribe as precisaly as possible why a specific areais recognized in the community
(perceptions of residents, etc.) and/or is objectively identifiable (based on census or other data)
as having a particular racid or nationd origin minority character.

The most obvious identifier isthe predominant race or nationa origin of the resdents of
the area. Examiners should document the percentages of racia or nationa origin
minorities resding within the census tracts that make up the area. However, they should
bear in mind that it isillegal for the lender to consder a prohibited factor in any way.
For example, an area might be only 20% black, but if alender refusesto extend credit
there because the lender believesthe areais “ changing to black,” that too isaviolation.
Contacts with community groups can be helpful to learn whether there are such subtle
features of racial or ethnic character.
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Geographica groupings that are convenient for CRA may obscure recia patterns. For
example, an underserved, low-income, predominantly minority neighborhood thet lies
within alarger low-income areathat primarily conssted of nonminority neighborhoods,
may seem adequately served when the entire low-income areais analyzed as a unit.
However, aracid patern of underservice to minority areas might be reveded if the low-
income minority neighborhood shared a border with an underserved, middle-income,
minority area and those two minority areas were grouped together for purposes of
andydss. Review the andyssfrom prior CRA examinations of whether the assessment
area appears to have been influenced by prohibited factors. If there are minority areas
that the lender excluded from the assessment areaimproperly, consder whether they
ought to be included in the redlining andyss.

b. Describe how the racia or nationd origin character changes across the suspected redlining
ared s various boundaries.

¢. Document or estimate the amount, within the minority area, of types of housing for which the
lender offers resdentia credit. If the minority area does not have a significant amount of such
housing, the area is not gppropriate for aredlining anayss.

Step 2. Determine whether any minority area identified in step 1 isexcluded, under-served,
selectively excluded from marketing efforts, or otherwise less-favorably treated in any way by
the lender

The examiners should begin with the risk factors identified during the scoping process. The unfavorable
treatment may have been substantialy documented during scoping and needs only to be finished in this
dep. If nat, this step will verify and measure the extent to which HMDA data show the minority aress
identified in Step 1 to be underserved and/or how the lender's explicit policies treet them less favorably.

a Review prior CRA lending test andlyses to learn whether they have identified any excluded
or otherwise under-served areas or other sgnificant geographicd digparitiesin theindtitution’s
lending. Determine whether any of those are the minority areasidentified in Step 1.

b. Learn from the lender itsef whether, as a matter of policy, it treats any separate or digtinct
geographica areas within its marketing or service area differently from other areas. This may
have been done completely or partialy during scoping analysis related to risk factors R5, R6,
and R7. The differencesin treatment can bein marketing, branch operations, appraisa
practices, application processing, gpprova requirements, pricing, loan conditions, evauation of
collaterd, or any other policy or practice materidly related to accessto credit. Determine
whether any of those less-favored areas are the minority aress identified in step 1.

c. Obtain from the lender: (i) its reasons for such differencesin palicy, (ii) how the differences

are implemented, and (iii) any specific conditionsthat must exist in an areafor it to receive the
particular trestment (more favorable or less favorable) that the lender has indicated.
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Step 3: Identify and delineate any areaswithin the lender’s CRA assessment area or market
areafor resdential productsthat are nonminority in character and that the lender
appearsto treat more favorably

To the extent not aready completed during scoping:

a Document the percentages of whites and of racid or nationd origin minorities resding within
the census tract(s) that comprise(s) the nonminority area

b. Document the nature of the housing stock in the area

c. Describe, to the extent known, how the lender’s practices, palicies, or itsrate of lending
change from less- to more-favorable as one leaves the minority area at its various boundaries
(Examiners should be particularly attentive to instances in which the boundaries between
favored and disfavored areas deviate from boundaries the lender would reasonably be expected
to follow, such as palitical boundaries or transportation barriers)

d. Examiners should particularly consder whether, within alarge areathat is composed
predominantly of racia or nationa origin minority households, there are enclaves that are
predominantly nonminority or whether, dong the ared s borders, there are irregularities where
the nonminority group is predominant. As part of the overall comparison, examiners should
determine whether credit access within those smal nonminority areas differs from credit access
in the larger minority area

Step 4: Obtain the lender’s explanation for the apparent differencein treatment between the
areas and evaluate whether it is credible and reasonable

This stlep completes the comparative andysis by soliciting from the lender any additiona information not
yet consdered by the examiners thet might show that there is a nondiscriminatory explanation for the
apparent disparate trestment based on race or ethnicity.

For each matter that requires explanation, provide the lender full information about what differences
appear to exist in how it treats minority and nonminority areas, and how the examiners reached their
preliminary conclusons & this stage of the andyss.

a Evduate whether the conditions identified by the lender in Step 2 as jugtifying more
favorable trestment pursuant to ingtitutiond policy existed in minority neighborhoods that did
not receive the favorable trestment cdled for by ingtitutiond policy. If there are minority areses
for which those conditions existed, ask the lender to explain why the areas were treated
differently despite the smilar conditions.

b. Evduate whether the conditions identified by the lender in Step 2 asjudtifying less favorable
trestment pursuant to inditutiona policy existed in nonminority neighborhoods that received
favorable trestment nevertheess. If there are nonminority areas for which those conditions



existed, ask the lender to explain why those areas were treated differently, despite the smilar
conditions.

c. Obtain explanations from the lender for any gpparent differences in treatment observed by
the examiners but not called for by the lender’s policies
If the lender’ s explanation cites any specific conditions in the nonminority area(s) to
judtify more favorable trestment, determine whether the minority area(s) identified in
step 1 satisfied those conditions.  If there are minority areas for which those conditions
exiged, ask the lender to explain why the areas were treated differently despite the
gmilar conditions
If the lender’ s explanation cites any specific conditions in the minority arex(s) to judtify
less favorable trestment, determine whether the nonminority area(s) had those
conditions. If there are nonminority areas for which those conditions existed, ask the
lender to explain why those areas were treated differently, despite the smilar conditions.

d. Evduate the lender’s responses by applying appropriate principles selected from the
Appendix on Evaluating Responses to Evidence of Disparate Treatment.

Step 5: Obtain and evaluate specific types of other information that may support or contradict
inter preting identified disparitiesto be the result of intentional illegal discrimination

Asalegd matter, discriminatory intent can be inferred Smply from the lack of alegitimate explanation
for clearly less-favorable trestment of racid or nationd origin minorities. That might be the Situation
after sep 4. Neverthdess, if the lender’ s explanations do not adequately account for a documented
difference in trestment, the examiners should consider additiond information that might support or
contradict the interpretation that the difference in treatment was intended.

a. Comparativefilereview. If there was a comparative file review conducted in conjunction
with the redlining examination, review the results; or, if it is necessary and feasble to do so to
clarify what appears to be discriminatory redlining, compare denied gpplications from within the
suspected redlining area to approved gpplications from the contrasting area.
Learn whether there were any denids of fully qudlfled gpplicants from the suspected
redlining area. If so, that tends to support the view that the lender wanted to avoid
doing businessin the area.
Learn whether thefile review identified instances of illegd disparate treetment against
gpplicants of the same race or nationd origin as the suspected redlining area. If so, that
tends to support the view that the lender wanted to avoid doing business with applicants
of that group, such as the resdents of the suspected redlining area. Learn whether any
such identified victims gpplied for transactions in the suspected redlining area
If there are instances of ether of the above, identify denied nonminority resdents, if any,
of the suspected redlining areaand review their gpplication filesto learn whether they
appear to have been treated in anirregular or lessfavorable way. If 0, that tendsto
support the view that the character of the area rather than of the gpplicants themsdaves
appears to have influenced the credit decisons.
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Review withdrawn and incomplete gpplications for the suspected redlining ares, if those
can readily be identified from the HMDA-LAR, and learn whether there are reliable
indications that the lender discouraged those gpplicants from gpplying. If o, that tends
to support the view that the lender did not want to do business in the areaand may
congtitute evidence of aviolation of Section 202.5(a) of Regulation B.

Conversdy, if the comparisons of individua transactions show theat the lender treated minority
and nonminority gpplicants within and outside the suspected redlining areasmilarly, that tends to
contradict the conclusion that the lender avoided the areas because it had minority residents.

b. Interviews of third parties. The perspectives of third parties will have been taken into
account to some degree through the review of available materias during scoping. Later in the
examination, in appropriate circumstances, information from third parties may help in interpreting
whether the lender’ s apparent differencesin trestment of minority and nonminority areas were
intended.

Identify persons (such as housing or credit counsglors, home improvement contractors,
or red estate and mortgage brokers) who may have extensve experience deding with
credit gpplicants from the suspected redlined area.
After obtaining appropriate authorization and guidance from your agency, interview
those persons to learn of their first-hand experiences reated to:
- ord gtatements or written indications by alender’ s representatives that [oan
applications from a suspected redlined area were discouraged,
whether the lender treated gpplicants from the suspected redlining area as called for
in its own procedures (as the examiners understand them) and/or whether it treated
them smilarly to gpplicants from nonminority aress (as the examiners are familiar
with those transactions);
any unusud delays or irregularities in loan processing for transactionsin the
sugpected redlining areg;
differencesin the lender’ s pricing, loan conditions, property valuation practices, etc.,
in the suspected redlining area. compared to contrasting aress.

Also, learn from the third parties the names of any consumers they described as having
experienced the questionable behavior recounted by the third party, and consider contacting
those consumers.

If third parties witnessed specific conduct by the lender that indicates the lender wanted to avoid
business from the area or prohibited basis group in question, this would tend to support
interpreting the difference in treetment asintended. Conversdly, if third parties report proper
treatment or positive actions toward such area or prohibited basis group, this would tend to
contradict the view that the lender intended to discriminate.

c. Maketing. A dear excluson of the suspected redlining area from the lender’ s marketing of
resdentia loan products supports the view that the lender did not want to do businessin the
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area. Marketing decisions are affirmative acts to include or exclude areas. Disparitiesin
marketing between two areas may reved that the lender prefers oneto the other. If sufficiently
gark and supported by other evidence, a difference in marketing to racialy different areas could
itself be treeted as aredlining violaion of the Fair Housing Act. Even below that level of
difference, marketing patterns can support or contradict the view that disparitiesin lending
practlceswere intentional.
Review materids that show how the lender has marketed in the suspected redlined area and
in nonminority aress.  Begin with available CRA materids and discuss the issueswith CRA
examiners, then review other materids as appropriate. The materias may include, for
example, the lender’ s guidance for the geographica digtribution of pre-approved
solicitations for credit cards or home equity lines of credit, advertissmentsin loca mediaor
business or telephone directories, business development callsto red estate brokers, and
cdls by telemarketers.

d. Peer performance. Market share analysis and other comparisons to competitors are
insufficient by themsdalvesto prove that alender engaged inillegd redlining. By the same token,
alender cannat judtify its own failure to market or lend in an area by citing other lenders’ failures
to lend or market there.

However, alender’ sinactivity in an underserved area where its acknowledged competitors are
active would tend to support the interpretation thet it intends to avoid doing businessin the area.
Conversdy, if it isas active as other lenders, that would suggest that it intends to compete for,

rather than avoid, businessin the area.

. Develop aligt of the indtitution's competitors.
Learn the level of lending in the suspected redlining area by competitors. Check any public
evauations of amilarly situated competitors obtained by the CRA examiners as part of
eva uating the performance context or obtain such eva uations independently.

e. Inditution’s record. Request from the lender information about its overal record of serving
or attempting to serve theracid or nationa origin minority group with which the suspected
redlining areaisidentified. The record may revea an intent to serve that group that tendsto
contradict the view that the lender intends to discriminate against the group.

Step 6. For any information that supports interpreting the Stuation asillegd discrimination, obtain and
evauate an explanation from the ingtitution as caled for in Part 1V.

NOTE: If thelender’'s explanation isthat the disparate results are the consequence of a
gpecific, neutra policy or practice that the lender applies broadly, such as not making loans on
homes below a certain vaue, review the guidance in the Appendix on Dispr opor tionate
Adver se Impact and consult agency managers.

G. Analysis of Potential Discriminatory Marketing Practices.

When scoping identifies significant risk factors (M1-M7) related to marketing, examiners should consult



their managers and experts about a possible marketing discrimination analysis. |f the managers agree to
proceed, the examiners should collect information as follows:.

Step 1. ldentify the bank's marketing initiatives.

a. Pre-approved solicitations

Determine whether the bank sends out pre-gpproved solicitations:
for home purchase loans
for home improvement loans
for refinance loans

Determine how the bank sdects recipients for such solicitations
learn from the bank its criteria for such sdections
review any guidance or other information the bank provided credit reporting
companies or other companiesthat supply such lists

b. MediaUsage
Determine in which newspapers and broadcast media the bank advertises.

identify any racid or nationd origin identity associated with those media
determine whether those media focus on geographica communities of a particular
racid or nationd origin character
Learn the bank's strategies for geographic and demographic distribution
of advertisements.
Obtain and review copies of the bank's printed advertisng and promotiona materias.
Determine what criteria the bank communicates to media about what is an attractive
customer or an attractive areato cultivate business.
Determine whether advertiang and marketing are the sameto racid and nationd origin
minority areas as compared to nonminority aress.

c. Sdf-produced promotiond materias
Learn how the bank distributes its own promotiona materids, both methods and
geographicd didribution
Learn what the bank regards as the target audience(s) for those materids

d. Redltors, brokers, contractors, and other intermediaries
Determine whether the bank solicits business from specific redtors, brokers, home
improvement contractors, and other conduits.
learn how the bank decides which intermediaries it will solicit
identify the parties contacted and determine the distribution between minority
and nonminority aress
obtain and review the types of information the bank digtributes to intermediaries
determine how often the bank contacts intermediaries
Determine what criteria the bank communicates to intermediaries about the type of
customersit seeks or the nature of the geographic areasin which it wishesto do
business.




Step 2. Determine whether the bank's activities show a significantly lower level of marketing
effort toward minority areasor toward media or intermediariesthat tend to reach minority
areas.

Step 3: If thereisany such disparity, document the bank's explanation for it.

For additiona guidance, refer to Part C of the Special Analyses section in the Appendix.

H. Credit Scoring.

If the scoping process results in the selection of a Foca Point that includes a credit or mortgage scored
loan product, refer to Part B of the Credit Scoring Analysis section of the Appendix.

If the indtitution utilizes a credit scoring program which scores age for any loan product selected for

review in the scoping stage, either as the sole underwriting determinant or only as a guide to making loan
decisions, refer to Part D of the Credit Scoring Analysis section of the Appendix.

|. Disparate | mpact | ssues.

These procedures have thus far focused primarily on examining comparative evidence for possble
unlawful disparate treatment. Disparate impact has been described briefly in the Introduction.
Whenever an examiner believesthat a particular policy or practice of alender appearsto have a
disparate impact on a prohibited bas's, the examiner should refer to Part A of the Special Analyses
section of the Appendix or consult with agency managers for further guidance.



PART IV
OBTAINING AND EVALUATING RESPONSESFROM THE LENDER
AND CONCLUDING THE EXAMINATION

Step 1. Present to the ingtitution’ s management for explanation:
a Any overt evidence of disparate treatment on a prohibited basis.

b. All instances of gpparent dispar ate treatment (e.g., overlaps) in ether the underwriting of
loans or in loan prices, terms, or conditions.

c. All instances of apparent dispar ate treatment in the form of discriminatory steering,
redlining, or marketing policies or practices.

d. All instances where a denied prohibited basis gpplicant was not afforded the same level of
assistance or the same benefit of discretion as an gpproved control group applicant who
was no better qualified with regard to the reason for denid.

e. All ingtances where a prohibited basis gpplicant received conspicuoudy less favorable
treatment by the lender than was customary from the lender or was requir ed by the lender's

policy.

f. Any datidicaly sgnificant average difference in ether the frequency or amount of pricing
dispar ities between control group and prohibited basis group applicants.

0. Any evidence of neutra policies, procedures or practices that appear to have adispar ate
impact or effect on aprohibited basis.

Explain that unless there are legitimate, nondiscriminatory explanations (or in the case of disparate
impact, acompelling business judtification) for each of the preliminary findings of discrimingtion identified
in this Part, the agency could conclude that the lender isin violation of the applicable fair lending laws.

Step 2. Document al responses that have been provided by the indtitution, not just its “best” or “find”
response. Document each discussion with dates, names, titles, questions, responses, any information
that supports or undercuts the lender's credibility, and any other information that bears on the issues
raised in the discussion(s).

Step 3. Evduate whether the responses are consistent with previous statements, information obtained
from file review, documents, reasonable banking practices, and other sources, and satisfy commont:
sense dandards of logic and credibility.

a Do not speculate or assume that the ingtitution's decision-maker had specific intentions or
congderations in mind when he or she took the actions being evaduated. Do not, for example,



conclude that because you have noticed alegitimate, nondiscriminatory reason for adenid (such
as an gpplicant’ s credit weakness), that no discrimination occurred unlessit is clear that, a the
timeaf the denid, the lender actudly based the denid on that reason.

b. Perform follow-up file reviews and comparative andyses, as hecessary, to determine the
accuracy and credibility of the lender’ s explanations.

c. Refer to Evaluating Responses to Evidence of Disparate Treatment in the Appendix
for guidance as to common types of responses.

d. Refer to the Disproportionate Adver se Impact portion of the Special Analyses section
of the Appendix for guidance on evauating the ingtitution's responses to apparent disparate

impact.

Step 4. If, after completing steps 1 - 3 above, you conclude that the indtitution has failed to adequatdly
demondtrate that one or more gpparent violations had alegitimate nondiscriminatory basis or were
otherwise lawful, prepare adocumented list or discussion of violations, or a draft examination report, as
prescribed by agency directives.

Step 5. Consult with agency managers regarding whether (a) any violations should be referred to the

Departments of Jugtice or Housing and Urban Development and (b) enforcement action should be
undertaken by your agency.
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