UNITED STATESOF AMERICA
BEFORE THE BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM
WASHINGTON, D.C.

ON CERTIFICATION OF THE DEPARTMENT )
OF THE TREASURY -- OFFICE OF THE
COMPTROLLER OF THE CURRENCY

In the M atter of a Noticeto
Prohibit Further Participation
Against DONALD K. McKINNEY, )

DOCKET NO. OCC-AA-EC-04-70

)
Former Vice President, )
American National Bank )
Wichita Falls, Texas )

)

FINAL DECISION
Thisis an adminigrative proceeding pursuant to the Federd Depost Insurance Act (“the FDI
Act”) in which the Office of the Comptroller of the Currency of the United States of America (“OCC”)
seeks to prohibit the Respondent, Donad K. McKinney (*Respondent™), from further participation in
the affairs of any finandd inditution based on actions he took both to obtain employment and while
employed at American Nationd Bank, Wichita Fdls, Texas (the“Bank”). Under the FDI Act, the
OCC may initiate a prohibition proceeding againgt aformer employee of anationd bank, but the Board

must make the final determination whether to issue an order of prohibition.



Upon review of the adminigtrative record, the Board issues this Final Decison adopting the
Recommended Decison of Adminidtrative Law Judge Arthur L. Shipe (the “ALJ"), and ordersthe
issuance of the attached Order of Prohibition.
|. STATEMENT OF THE CASE

A. Statutory and Regulatory Framework

Under the FDI Act and the Board's regulations, the ALJ is responsible for conducting
proceedings on anotice of charges. 12 U.S.C. § 1818(e)(4). The ALJissues arecommended
decision that isreferred to the deciding agency together with any exceptions to those recommendations
filed by the parties. The Board makes the find findings of fact, conclusons of law, and determination
whether to issue an order of prohibition in the case of prohibition orders sought by the OCC. 1d.; 12
C.F.R. § 263.40.

The FDI Act sets forth the substantive basis upon which afederd banking agency may issue
agang abank officid or employee an order of prohibition from further participation in banking. To
issue such an order, the Board must make each of three findings: 1) that the respondent engaged in
identified misconduct, including a violation of law or regulation, an unsafe or unsound practice, or a
breach of fiduciary duty; 2) that the conduct had a specified effect, indluding finencid lossto the
inditution or gain to the respondent; and 3) that the respondent’ s conduct involved ether persond
dishonesty or awillful or continuing disregard for the safety or soundness of the indtitution. 12 U.S.C.
§ 1818(e)(2)(A)-(C).

An enforcement proceeding isinitiated by filing and serving on the respondent a notice of intent

to prohibit. Under the OCC's and the Board's regulations, the respondent must file an answer within 20



days of service of the notice. 12 C.F.R. 88 19.19(a) and 263.19(a). Failureto file an answer
condtitutes awaiver of the respondent's right to contest the alegations in the notice, and afind order
may be entered unless good cause is shown for falure to fileatimey answver. 12 CF.R.

88 19.19(c)(1) and 263.19(c)(1).

B. Procedura History

On September 27, 2004, the OCC served upon Respondent a Notice of Intention to Prohibit
Further Participation and Notice of Assessment of a Civil Monetary Pendty (“Notice’) that sought,
inter alia, an order of prohibition againg Respondent based on his conduct in obtaining employment
and while employed at the Bank. The Notice aleged that Respondent obtained his employment at the
Bank through deceitful misrepresentations. Specifically, the Notice charged that Respondent submitted
an gpplication and resume in which he lied about his prior crimind record and represented that he had
been employed by two companies during a period of time when he was serving ajal sentence.

The Notice further asserted that after obtaining employment at the Bank, Respondent engaged
in various other acts of misconduct. He falsified Bank records to make it gppear thet he was fulfilling an
agreement to pay for the lease of two cars that the Bank purchased for hisuse. He sold amotorcycle
the Bank had leased for his use but did not forward the sale proceeds to the Bank, notwithstanding that
abaance was owed on the motorcycle. On multiple occasions, Respondent deposited into his own
persond account checks made payable to the Bank, individuds other than himself, and two non-profit
organizations. He aso withdrew for his own use funds from the Bank and from these two non-profit

organizations. Findly, Respondent abused the sgnatory power he had over the account of one of these



non-profit organizations by forging a required second sgnature for some of the withdrawals he made
from that account.

The Bank’ stotal |oss from Respondent’ s misconduct amounted to $129,046.45. The
Respondent’ s mother made full restitution to the Bank, and accordingly, the Notice only sought an
impasition of an order of prohibition and assessment of civil monetary pendties.

The Notice directed Respondent to file an answer within 20 days and warned that failure
to do so would condtitute awaiver of his right to gppear and contest the alegations. The record shows
that the Respondent received service of the Notice. Nonetheless, Respondent failed to file an answer
within the 20-day period.

On or about November 16, 2004, Enforcement Counsd filed aMotion for Entry of an Order of
Default. The motion was served on Respondent in accordance with the OCC’ srules, but he did not
respond to it. Findly, on or about December 3, 2004, the ALJissued an Order to Show Cause, which
was mailed to the address at which Respondent had received the Notice. The Order for Show Cause
was signed for on December 6, 2004 by Respondent’s mother. The order provided Respondent
twenty days from the receipt of the order to gppear and show cause why the AL J should not grant
Enforcement Counsel’ s default motion. Respondent ignored the Order to Show Cause and has never
filed an answer to the Notice.

[I. DISCUSSION

The OCC's Rules of Practice and Procedure set forth the requirements of an answer and the

consequences of afalureto file an answer to aNotice. Under the Rules, failureto file atimey answer

"condtitutes awaiver of [arespondent's] right to gppear and contest the dlegationsin the notice.” 12

4



C.F.R. 819.19(c). If the ALJfindsthat no good cause has been shown for the fallure to file, the judge

"dhdl file. . . arecommended decison containing the findings and the



relief sought in the notice™ 1d. An order based on afallureto file atimely answer is deemed to be
issued by consent. 1d.

In this case, Respondent failed to file an answer despite notice to him of the consequences of
such fallure, and also falled to respond to the ALJs Order to Show Cause. Respondent’sfalureto file
an answer condtitutes a default.

Respondent's default requires the Board to consider the alegationsin the Notice as
uncontested. The dlegationsin the Notice, described above, meet dl the criteriafor entry of an order
of prohibition under 12 U.S.C. § 1818(e). It was a breach of fiduciary duty for Respondent to accept
employment by the Bank and continue working for the Bank after lying in his job gpplication and resume
and failing to disclose his prior crimind higtory. Further, it was a violaion of law, breach of fiduciary
duty, and an unsafe or unsound practice for Respondent to fasfy bank records, forge a sgnature ad
ged funds from the bank at which he is employed. Respondent’s actions caused gain to himsdlf, aswell
aslossto the bank. Findly, such actions aso exhibit persond dishonesty. Accordingly, the
requirements for an order of prohibition have been met and the Board hereby issues such an order.

CONCLUSION
For these reasons, the Board orders the issuance of the attached Order of Prohibition.
By Order of the Board of Governors, this 13" day of May 2005.

BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM

(Signed)

Jennifer J. Johnson
Secretary of the Board
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ORDER OF PROHIBITION

WHEREAS, pursuant to section 8(e) of the Federd Deposit Insurance Act, as amended, (the
"FDI Act") (12 U.S.C. § 1818(€)), the Board of Governors of the Federa Reserve System (“the
Board") is of the opinion, for the reasons set forth in the accompanying Find Decison, that afind Order
of Prohibition should issue againg DONALD K. McKINNEY (*McKINNEY™), aformer employee
and indtitution-affiliated party, as defined in Section 3(u) of the FDI Act (12 U.S.C 8§ 1813(u)), of
American National Bank, WichitaFdls, Texas.

NOW, THEREFORE, IT ISHEREBY ORDERED, pursuant to section 8(e) of the FDI Act,

12 U.S.C. § 1818(e), that:



1. Inthe absence of prior written gpproval by the Board, and by any other Federd financid
ingtitution regulatory agency where necessary pursuant to section 8(e)(7)(B) of the Act (12 U.S.C. 8§
1818(e)(7)(B)), McKinney is hereby prohibited:

(8 from participating in any manner in the conduct of the affairs of any inditution
or agency specified in section 8(e)(7)(A) of the FDI Act (12 U.S.C. 8 1818(e)(7)(A)), including, but
not limited to, any insured depository inditution, any insured depository ingtitution holding company or
any U.S. branch or agency of aforeign banking organization;

(b) from soliciting, procuring, transferring, attempting to transfer, voting or attempting to
vote any proxy, consent or authorization with respect to any voting rightsin any ingtitution described in
subsection 8(e)(7)(A) of the FDI Act (12 U.S.C. § 1818(€)(7)(A));

(¢) from vidlating any voting agreement previoudy gpproved by any Federa banking
agency; or

(d) from voting for adirector, or from serving or acting as an ingtitution-affiliated party
as defined in section 3(u) of the FDI Act (12 U.S.C. § 1813(u)), such as an officer, director, or
employee in any inditution described in section 8(e)(7)(A) of the FDI Act
(12 U.S.C. 8§ 1818(e)(7)(A)).

2. Any violation of this Order shal separatdly subject McKinney to agppropriate civil or crimind
pendties or both under section 8 of the FDI Act (12 U.S.C. § 1818).

3. This Order, and each and every provison hereof, is and shdl remain fully effective and
enforcesble until expresdy stayed, modified, terminated or suspended in writing by the Board.

This Order shdl become effective at the expiration of thirty days after serviceis made.



By Order of the Board of Governors, this 13" day of May 2005.

BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM

(Signed)

Jennifer J. Johnson
Secretary of the Board





