Federal Trade Commission

Board of Governors
of the Federal Reserve System

Report to Congress
on the
Fair Credit Reporting Act
Dispute Process

August 2006



Federal Trade Commission
Board of Governors of the Federal Reserve System

Report to Congress
on the
Fair Credit Reporting Act
Dispute Process

Submitted to the Congress pursuant to section 313(b) of the
Fair and Accurate Credit Transactions Act of 2003

August 2006



Table of Contents

EXecutive SUMMATY . . .. ... i
Lo Introduction . . . ..o 1
II. Background . . ... ... 2
III. The Reporting Process. . . ... ...t e e e e e 8
IV. The Dispute Process . . ... ...t e 10
V. FCRAEnforcement. . .. ... ...t e 31
VI ConCIUSION. . . oottt e e e e e e e 33

Appendix A Table of Names and Acronyms
Appendix B Request for Information for Report
Appendix C Sample Automated Consumer Dispute Verification Form

Appendix D Frequency of Credit Account Disputes in Federal Reserve Board Study of Data
from One Repository as of June 30, 20031

Appendix E Response Rates of Furnishers Responding to One Repository Through E-OSCAR
and Furnishers Responding in Paper Form (July 2004)

Appendix F The FCRA After the FACT Act



Fair Credit Reporting Act Dispute Process

Executive Summary

The Federal Trade Commission (“FTC”) and the Board of Governors of the Federal
Reserve System (“Board”) submit this report pursuant to section 313(b) of the Fair and
Accurate Credit Transactions Act of 2003 (“the FACT Act”). The report discusses the steps that
consumer reporting agencies (“CRAs”) and furnishers of information to CRAs (“furnishers”)
take after receiving a consumer dispute about the accuracy or completeness of information in
the consumer’s file. The report first provides background information and describes the Fair
Credit Reporting Act’s (“FCRA’s”) dispute provisions. The core portion of the report, titled
“The Dispute Process,” addresses (1) how the consumer submits a dispute to the CRA, (2) how
the CRA forwards the dispute to the furnisher, (3) how the furnisher investigates the dispute
and replies to the CRA, and (4) how the CRA reviews the furnisher’s response and conveys
the results of the reinvestigation to the consumer. The report also discusses the dispute process
when consumers submit disputes directly to furnishers. The Board issued a request for public

comment, and the report summarizes commenters’ overall views on the dispute process.
9

The report finds that, although the materials that the FTC and the Board reviewed indicated
that most disputes seem to be processed within the statutory time frame, there is disagreement as

to the adequacy of the CRAs’ and furnishers’ investigations.

The FACT Act imposes a number of new requirements to enhance the consumer dispute
process. These provisions are still being implemented. As a result, this report is based solely
on compliance with the pre-FACT Act FCRA dispute process and recommends no additional
administrative or legislative action at this time. The FTC and the Board believe that the FACT
Act requirements should be given time to take effect before legislators and regulators consider
making additional changes to the dispute process. The FTC and the Board will continue to
monitor the performance of the dispute process, explore possible enhancements, and make

recommendations for action, if appropriate.
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Fair Credit Reporting Act Dispute Process

. Introduction

The Federal Trade Commission (“FTC”) and the Board of Governors of the Federal Reserve
System (“Board”) submit this report pursuant to section 313(b) of the Fair and Accurate Credit
Transactions Act of 2003 (“the FACT Act”).! Section 313(b) of the FACT Act, enacted on
December 4, 2003, mandates that the FTC and Board jointly study

[t]he extent to which, and the manner in which, consumer reporting agencies and

furnishers of consumer information to consumer reporting agencies are complying

with the procedures, time lines, and requirements under the Fair Credit Reporting Act

for the prompt investigation of the disputed accuracy of any consumer information,

the completeness of the information provided to consumer reporting agencies, and

the prompt correction or deletion, in accordance with such Act, of any inaccurate or
incomplete information or information that cannot be verified.

Section 313(b) also requires that the FTC and the Board submit a joint report on the results
of the study. In preparing the report, the two agencies must consider information relating to
complaints filed with the FTC and referred to the nationwide consumer reporting agencies under
section 611(e) of the Fair Credit Reporting Act (“FCRA”).? Lastly, section 313(b) requires that
the report include any recommendations that the Board and the FTC jointly determine to be

appropriate for legislative or administrative action.

In preparing this report, the FTC and the Board drew upon information provided by various
sources. The Board issued a request for public comment on the topics required by section
313(b).* The two agencies reviewed over 120 comment letters received from consumers,*

consumer advocates,’ creditors and their trade associations,® consumer reporting agencies

! Pub. L. 108-159, 117 Stat. 1952. Although the FACT Act makes many improvements to the dispute process, the Act’s
provisions are still in the initial stages of implementation. Consequently, this report is based solely on compliance with the
pre—FACT Act FCRA.

FCRA section 611(e), also enacted as part of the FACT Act, requires that the FTC transmit to the three nationwide consumer
reporting agencies (“repositories”)—Equifax Information Services, LLC (Equifax), Experian Information Solutions, Inc.
(Experian), and TransUnion LLC (TransUnion)—complaints from consumers who appear to have disputed the completeness
or accuracy of their files with one or more repositories or otherwise exercised their dispute rights under FCRA section 611(a).
FCRA section 611(e) also requires that the repositories review the complaints, report to the FTC on the results of their review,
and maintain records sufficient to show compliance.

Request for Information for Study on Investigations of Disputed Consumer Information Reported to Consumer Reporting
Agencies, 69 Fed. Reg. 48,494 (Aug. 10, 2004). See appendix B.

Approximately 100 consumers submitted comments in response to the Board’s Federal Register notice.

The National Consumer Law Center, Consumer Federation of America, Consumers Union, Electronic Privacy Clearinghouse,
and U.S. Public Interest Research Group (“consumer groups”) submitted a joint comment.

Commenters that provided information for this report on behalf of furnishers include the Ford County State Bank (Ford
County Bank), Juniper Bank (Juniper), Zions Bancorporation (Zions), Wells Fargo & Company (Wells Fargo), Boeing
Employees Credit Union (BECU), Branch Banking and Trust Company (BB&T), MBNA America Bank (MBNA), Visa
U.S.A. Inc. (Visa), American Bankers Association (ABA), Mortgage Bankers Association (MBA), and Coalition to
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(“CRASs”) and their trade associations,” and mortgage industry trade associations.® The comment
letters are available on the FTC’s website, at www.ftc.gov/os/statutes/fcrajump.htm. The FTC and
the Board also met with consumer advocates and groups representing CRAs and furnishers. In
addition, the FTC and the Board reviewed consumer complaint information maintained within
their own databases and those of several other federal financial regulators.” The Board reviewed
information gained through examinations for FCRA compliance by several federal financial
regulators. Finally, the FTC and the Board reviewed the existing literature, including studies,

reports, and industry manuals, as well as research conducted by the Board’s staff economists.

This report summarizes the information provided by these sources. Part I discusses the
role of CRAs and furnishers in the dispute process, describes consumer reports, and explains
the relevant provisions of the FCRA. Because the process by which information is furnished
to CRA databases is important to understanding the dispute process, Part III of this report
discusses reporting responsibilities and the systems through which furnishers report information
to CRAs. Part IV discusses the various steps that consumers, CRAs, and furnishers take during
the dispute process, the systems used to exchange information between CRAs and furnishers
when consumers dispute information contained in their consumer files, as well as commenters’
overall views on how well the dispute process is working. Part V of the report discusses FCRA
enforcement by the FTC, the Board, and other federal agencies; consumer complaints reviewed
by the Board and several other federal agencies; and the complaint-referral program that the FTC
has entered into with CRAs in compliance with FCRA section 611(e). Finally, Part VI contains

the report’s conclusions.

ll. Background

A. The Actors

The FCRA dispute process involves CRAs and those who furnish information to the CRAs.

The largest CRAs are three nationwide “repositories” of consumer credit information: Equifax

Implement the FACT Act (Coalition). The Coalition represents an array of financial services companies that are furnishers
and/or users of consumer credit information. Comment of Coalition, at 1.

" For this report, both Equifax and TransUnion submitted comment letters, as did the National Credit Reporting Association
(NCRA), a trade association that represents resellers of consumer reports, and the Consumer Data Industry Association
(CDIA). Formerly known as Associated Credit Bureaus, Inc., CDIA represents many of the nation’s largest CRAs, including
Equifax, Experian, and TransUnion. Comment of CDIA, at 1 n.1.

8 The following trade associations also submitted comments: the National Association of Realtors, California Association of
Realtors, National Association of Mortgage Brokers (NAMB), and Florida Association of Mortgage Brokers.

This report uses the term “federal financial regulators” to refer collectively to the following entities: the Board, Federal
Deposit Insurance Corporation (FDIC), National Credit Union Administration (NCUA), Office of the Comptroller of the

Currency (OCC), and Office of Thrift Supervision (OTS).
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Information Services, LLC (“Equifax”), Experian Information Solutions, Inc. (“Experian”),

and TransUnion LLC (“TransUnion”).!° Each repository has records on as many as 1.5 billion
credit accounts held by approximately 210 million individuals.!" According to the Consumer
Data Industry Association (CDIA), the repositories receive approximately 4 billion updates of
information each month from more than 30,000 furnishers,'> and normally update their credit
records within one to seven days of receiving new information.'® The repositories issue more
than 1 billion consumer reports each year, the vast majority of which go to creditors, employers,
and insurers.'* In 2003, the most recent year for which figures are available, the repositories

issued 57.4 million consumer file disclosures, i.e., reports sent to consumers at their request.'’

The term “consumer reporting agency” in the FCRA covers many entities other than the
three repositories.'® For example, the repositories report that approximately twenty companies,
traditionally referred to as “service bureaus” or “affiliates,” have contractual relationships
with one of the repositories under which the affiliate owns consumer data in certain areas of
the country but stores the data on the repository’s computer.!” Other entities that fall within
the definition of “consumer reporting agency” include those that collect and report specialized
information, such as check writing histories, rental records, employment histories, and medical

information.'®

Another category of CRAs, “resellers,” purchase consumer information from one or more

of the repositories, provide further input to the consumer report, including merging files from

When the FCRA was enacted in 1970, the credit reporting industry consisted of more than 2,500 independent local and
regional credit bureaus across the country. Written Statement of John A. Ford, Chief Privacy Officer, Equifax Inc.: Hearing
Before the House Committee on Financial Institutions and Consumer Credit, 108th Cong. (June 4, 2003) [hereinafter
Statement of John A. Ford], at 5. Over time, however, most of these credit bureaus were consolidated into the three existing
repositories. For a detailed discussion of the history and development of the consumer reporting system, see Robert M. Hunt,
A Century of Consumer Credit Reporting in America (Federal Reserve Bank of Philadelphia Working Paper No. 05-13, June
2005).

See Robert B. Avery, Paul S. Calem & Glenn B. Canner, Credit Report Accuracy and Access to Credit, Federal Reserve
Bulletin (Summer 2004) [hereinafter 2004 FRB Study], at 298.

2. Comment of CDIA, at 10.
132004 FRB Study, supra note 11, at 298.
4 d.

Communication from CDIA to the Division of Financial Practices, Federal Trade Commission (Jan. 7, 2005) (on file with the
Division of Privacy & Identity Protection) [hereinafter CDIA Communication 01/07/05].

FCRA section 603(f) defines “consumer reporting agency” as “any person which, for monetary fees, dues, or on a cooperative
nonprofit basis, regularly engages in whole or in part in the practice of assembling or evaluating consumer credit information
or other information on consumers for the purpose of furnishing consumer reports to third parties, and which uses any means
or facility of interstate commerce for the purpose of preparing or furnishing consumer reports.”

In the FTC’s Free Annual File Disclosure Rule, these agencies are termed “associated consumer reporting agencies.” 16
C.FR. § 610.1(b)(2). Although each of these arrangements is unique, the repository with which such an agency is associated
typically has the right to sell the agency’s data to the repository’s customers.

The CRAs in this category that operate on a nationwide basis are referred to as “nationwide specialty consumer reporting
agencies.” See FCRA § 603(w).
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multiple repositories or adding information from other data sources, and then resell the report."
While this report briefly describes the changes in reseller dispute duties under the FACT Act and
includes comments from their trade representatives, the focus of the report with respect to CRAs

will be on the repositories, which own and maintain the vast majority of the data held by CRAs.

Unlike “consumer reporting agency,” the term “furnisher” is not defined in the FCRA. As
the term is generally understood, however, furnishers are entities that provide information about
their customers to CRAs, including information about customers’ payments on their accounts.
Examples of furnishers include banks, thrifts, credit unions, savings and loan institutions,
mortgage lenders, credit card issuers, collection agencies, retail installment lenders, and auto
finance lenders.?’ The FCRA does not require furnishers to report to CRAs, but, as discussed
below, if they do report, they must comply with certain provisions of the statute. According
to CDIA, the majority of furnishers report full account payment information, both “positive”
information that the account is current and “negative” information, such as delinquencies and
accounts placed for collection.?! Some types of accounts are typically reported only when the
payment history turns negative, such as when the debt is transferred to a debt collector. The most
common examples of these accounts are those related to medical debts, telecommunications, and

power companies.?

B. Consumer Reports

Full consumer reports issued by the repositories, commonly referred to as “credit reports,”

generally contain five types of information:*

All entities that procure consumer reports for purposes of reselling them must comply with FCRA section 607(¢e), which
requires that these entities take certain steps before reselling the reports. The FACT Act, however, added special provisions
with respect to the dispute duties of certain of these entities. The special provisions apply only to “resellers.” A reseller is
defined as a

consumer reporting agency that (1) assembles and merges information contained in the database of another
consumer reporting agency or multiple consumer reporting agencies concerning any consumer for purposes
of furnishing such information to any third party, to the extent of such activities; and (2) does not maintain a
database of the assembled or merged information from which new consumer reports are produced.

FCRA § 603(u). Some CRAs that resell repository information merely forward, or “pass through,” the information. These
entities fall outside the FCRA section 603(u) definition of “reseller,” because they do not “assemble and merge” the
information, but they still must comply with FCRA section 607(e).

20 Comment of CDIA, at 4, 10 n.8.
2l Comment of CDIA, at 4.

22 See Robert B. Avery, Paul S. Calem, Glenn B. Canner & Raphael W. Bostic, An Overview of Consumer Data and Credit
Reporting, Federal Reserve Bulletin (Feb. 2003) [hereinafter 2003 FRB Study], at 49, 50; Comment of NAMB, at 2;
Comment of Equifax, at 5.

2 See 2003 FRB Study, supra note 22, at 48; Statement of John A. Ford, supra note 10, at 8-9. In addition to “credit reports,”
repositories also produce “credit scores,” consumer reports that summarize a consumer’s credit history in a number, or
“score.” For a fuller discussion of consumer reports and their uses in consumer transactions, see Federal Trade Commission,
Report to Congress Under Sections 318 and 319 of the Fair and Accurate Credit Transactions Act of 2003 (Dec. 2004)
[hereinafter 2004 FTC Report], at 6-11.
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o Identification Information: Information such as the name of the individual, current and
previous residential addresses, and Social Security number.

o Trade Line Information: Detailed information reported by creditors and other furnishers
on each current and past loan, lease, or other debt (such as utility and medical debts).

o Public Record Information: Information derived from financial-related public records,
such as records of bankruptcies, foreclosures, tax liens, garnishments, and other civil
judgments.

o Collection Account Information: Information reported by collection agencies regarding
credit accounts and other debts.

& Inquiry Information: 1dentities of individuals or companies that have requested
information from an individual’s credit file; the date of inquiry; and an indication of
whether the inquiry was by the consumer, for the review of an existing account, or to help
the inquirer decide on a potential future account or relationship.

Although Equifax, Experian, and TransUnion are for-profit businesses that compete with
one another on, among other things, the completeness of the information in their databases,
many items in a consumer’s files are common to all three repositories. This is due in large part to
the standard formats that furnishers use to report information to the repositories.?* Nonetheless,
some differences remain across repositories. Some furnishers, including some smaller banks
and many debt collection agencies, do not report to all three repositories.?® Differences also
can arise from the repositories’ treatment of public record information. Because some public
record information is accessible only by visiting courthouses and other government buildings in
person, the repositories sometimes hire contractors to gather the information.> When repositories
use different contractors, the contractors sometimes report the same public record information
differently, causing additional variations among repository databases.?’ Yet another reason that
repositories’ databases differ is that the repositories often receive and process information from

furnishers at different times during the same reporting cycle.?®

2 For furnishers that report to more than one repository, the standardized formats, known as Metro and Metro 2, ensure that the
bits of information from these furnishers—e.g., last name, first name, address, and current balance—are received in the same
data fields in the databases of any repositories to which the furnisher reports. See infra section III for a discussion of Metro
and Metro 2.

3 See, e.g., Comment of Coalition, at page 3 of Coalition’s attachment; Comment of NAMB, at 2; Comment of CDIA, at 4.
% National Consumer Law Center, Fair Credit Reporting (5" ed. & Supp. 2005) [hereinafter NCLC Treatise], at 55.
272003 FRB Study, supra note 22, at 51 n.11.

8 Id.; The Accuracy of Credit Report Information and the Fair Credit Reporting Act: Hearing Before the Senate Committee
on Banking, Housing, and Urban Affairs, 108th Cong. (July 10, 2003) (statement of Stuart K. Pratt, CDIA) [hereinafter
Statement of Stuart K. Pratt], at 5.
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C. FCRA Dispute Duties
The FCRA imposes dispute duties on both CRAs and furnishers. If a consumer disputes the
completeness or accuracy of an item contained in his or her file directly with the CRA,

¢ the CRA must complete a reinvestigation within thirty days after receiving the notice of
dispute from the consumer;”

« in conducting the reinvestigation, the CRA must review and consider all relevant
information submitted by the consumer; and*

« within five business days of receiving the dispute, the CRA must notify the furnisher
of the dispute, and include all relevant information that the CRA received from the
consumer.’!

After receiving a dispute from a CRA, a furnisher must take the following steps:*
¢ conduct an investigation with respect to the disputed information;

o review all relevant information provided by the CRA;

o report the results of the investigation to the CRA;

o if the investigation finds that the information is incomplete or inaccurate, report those
results to all nationwide CRAs to which the furnisher reported the information; and

¢ complete the investigation before the end of the thirty-day period that the CRA has to
complete its reinvestigation.

If the CRA finds during the reinvestigation that a disputed item is inaccurate, incomplete,
or cannot be verified, the CRA must delete or modify the item.** No later than five business days
after the completion of a reinvestigation, a CRA must provide written notice to the consumer of

the results of the reinvestigation.** The notice must include
« a statement that the reinvestigation is completed;

& a consumer report based on the consumer’s file (if the file has been revised as a result of
the reinvestigation);

¥ FCRA § 611(a)(1)(A). If a consumer transmits information relevant to the reinvestigation during the thirty-day period,
the CRA has fifteen additional days to complete the reinvestigation. FCRA § 611(a)(1)(B). The FCRA uses the term
“reinvestigation” when referring to reviews of disputed items conducted by CRAs and the term “investigation” when
referring to reviews conducted by furnishers. Compare FCRA § 611(a) with FCRA § 623(b).

% FCRA § 611(a)(4).
3 FCRA § 611(a)(2).

32 FCRA § 623(b). The FCRA also imposes other duties on furnishers, a number of which are described in appendix F of this
report.

3 FCRA § 611(a)(5)(A). FCRA section 611(a) as originally enacted in 1970 required CRAS to delete information found to be
inaccurate or unverifiable, but a 1996 amendment gave CRAs the choice of either deleting the information or modifying it.

% FCRA § 611(a)(6).
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« anotice that the CRA will provide a description of the procedure used to determine
the accuracy and completeness of the disputed item to the consumer at the consumer’s
request;

# a notice that the consumer has the right to add a statement to his or her file disputing the
accuracy or completeness of the information; and

« anotice that the consumer has the right to request that the CRA furnish notification that
the item had been deleted, or the consumer’s statement of dispute, to certain persons
designated by the consumer who had previously received a consumer report that
contained the deleted or disputed information.

The FACT Act amended the FCRA in a number of ways that affect the consumer dispute
resolution process.** One of the changes requires the FTC, the Board, and other federal
agencies to promulgate guidelines and regulations requiring creditors to establish reasonable
procedures regarding the accuracy of the data they report to CRAs.* A second change also
requires joint regulations identifying the circumstances under which furnishers, for the first
time, must investigate certain disputes received directly from consumers.*’” A third FACT Act
change requires that, in disputes received from a CRA, if information disputed by a consumer
is found to be inaccurate or incomplete or cannot be verified after the furnisher completes the
investigation, the furnisher must promptly delete, modify, or permanently block the reporting
of that information, as appropriate based on the results of the investigation.*® The FACT Act
amendments also require financial institutions that furnish information to nationwide CRAs
to notify consumers in writing if they furnish, or may furnish, negative information about the
consumers to a CRA.*’ Because these and other provisions of the FACT Act have not become
effective or have only recently become effective, this report focuses on the dispute process as it
existed under the FCRA prior to the FACT Act amendments.

35 Appendix F contains a more detailed discussion of the FACT Act changes to the FCRA. Other laws, such as the Fair Credit
Billing Act, Electronic Fund Transfer Act, Real Estate Settlement Procedures Act, Equal Credit Opportunity Act, and
Servicemembers Civil Relief Act, also contain requirements with respect to disputes or the furnishing of information. This
report addresses only those requirements in the FCRA.

3% See FCRA § 623(e), added by FACT Act § 312. In March 2006 the agencies published an Advance Notice of Proposed
Rulemaking. 71 Fed. Reg. 14,419 (March 22, 2006).

v See FCRA § 623(a)(8), added by FACT Act § 312.
% FCRA § 623(b)(1)(E), added by FACT Act § 314.

¥ FCRA § 623(a)(7), added by FACT Act § 217. The Board issued two model notices that financial institutions may use to
comply with this requirement. One may be used if the institution provides the notice prior to furnishing negative information
to a nationwide CRA. The other may be used if the institution provides the notice after furnishing the negative information.
12 C.F.R. pt. 222 app. B.
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lll. The Reporting Process

This section provides an overview of the process through which furnishers report
information to the CRAs. According to CDIA, more than 30,000 furnishers provide
approximately 4 billion updates of information to the repositories each month.* In general,
financial services providers such as banks, credit unions, and consumer finance companies

provide the majority of positive and negative account information in CRA files.*!

A. Reporting Requirements

The FCRA does not require furnishers to report to CRAs. Some entities that choose to
furnish, however, are required by the FCRA to report certain information. For example, a
furnisher must notify a CRA if the consumer voluntarily closes a credit account that the furnisher
has been reporting to that CRA.*> The FCRA also requires a furnisher that provides information
to a CRA regarding a delinquent account being placed for collection, charged off, or subjected to

similar action, to notify the CRA of the month and year that the delinquency began.*

Some entities are required to furnish certain information due to contractual or other
requirements. For example, the Mortgage Bankers Association (MBA) stated that “[m]ost
mortgage companies ... are required by investors and government entities, such as Fannie Mae,
Freddie Mac, and [the U.S. Department of Housing and Urban Development], to report ‘full file’
credit information,” including both positive and negative information and the exact status of each

mortgage serviced as of the last business day of each month, to each of the repositories.*

40 Comment of CDIA, at 10. Some furnishers report to CRAs by contracting with other companies to report on their behalf.
Comment of Coalition, at page 1 of Coalition’s attachment.

4 Comment of TransUnion, at 3. See also Comment of Wells Fargo, at 1.

4 FCRA § 623(a)(4). The furnisher must include this notice with the information it regularly furnishes to the CRA for the
period in which the account is closed. /d. Furnishers that commented on this issue indicated that they report the closure in
their next regularly scheduled report to the CRA, as required by law. Comment of BECU, at 3; Comment of Wells Fargo, at
4; Comment of Juniper, at 3; Comment of MBA, at 9; Comment of ABA, at 3; Comment of Zions, at 4; Comment of BB&T,
at 5. However, the National Association of Mortgage Brokers stated that instead of reporting that an account is closed, some
creditors simply stop sending updates on the account to CRAs. Comment of NAMB, at 7.

4 FCRA § 623(a)(5). Some commenters stated that with respect to accounts that have been placed for collection or charged
off, they report the date of the first delinquency with their regular monthly update to the CRAs. Comment of MBA, at §;
Comment of Ford County Bank, at 1; Comment of BECU, at 3; Comment of Wells Fargo, at 4; Comment of Zions, at 3—4;
Comment of Juniper, at 3. NAMB was concerned that, in some cases, as a collection or charged-off account is sold and
resold, a new date is attached to the account by each new furnisher, so it appears that the delinquency is more recent than it
really is. Comment of NAMB, at 6. The practice described by NAMB likely would violate the FCRA. As noted above, the
FCRA requires a furnisher that reports information to a CRA regarding a delinquent account being placed for collection,
charged to profit or loss, or subjected to any similar action to notify the CRA of the month and year of the commencement of
the delinquency that immediately preceded the action (often referred to as the “date of delinquency™), not later than ninety
days after furnishing the information to the CRA. FCRA § 623(a)(5). No matter how many times a delinquent account is sold
and resold, its date of delinquency should remain the same.

4 Comment of MBA, at 2. In addition, MBA commented that mortgage furnishers are not allowed to report certain negative
information. For example, Freddie Mac and Fannie Mae require forbearances on mortgages to be reported as military
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Nevertheless, because the FCRA generally does not require reporting, some furnishers
choose not to report at all, to report only negative information, or to omit a key element of data
such as a credit limit.* Others report data on some of their credit products and not others.*
Commenters proffered a variety of reasons why some furnishers choose not to report or to report
only certain kinds of information. CDIA reported that “[s]Jome lenders omit the reporting of
very elite customers out of concern that other lenders will attempt to compete for this market of
consumers.”’ Other lenders choose not to report their subprime portfolios for the same reason.*
Some regulated entities, such as telephone companies, are limited by regulations as to the types
of information they may report to CRAs.* Some of these companies, for example, are permitted
to report only information about accounts that are in past due or charged-off status.>® Some
entities choose not to report to all the repositories in light of the potential liability imposed on
furnishers by the FCRA dispute provisions as well as the costs involved in furnishing.”' These
costs may include those associated with reporting, handling investigation requests, establishing
policies and procedures to ensure compliance with the FCRA, and performing audits of reporting

systems and information reported.>

indulgences if the borrower is a service member on active duty and eligible for relief under the Servicemembers Civil Relief
Act. Comment of MBA, at 5.

4 Comment of CDIA, at 4. The ABA reported that only a small percentage of the very smallest institutions report only negative
information. Comment of ABA, at 2.

4 Comment of BB&T, at 1. Many banks in the Coalition’s survey of twenty community banks stated that they do not report
information on commercial loans and a variety of other loans such as agricultural loans, real estate loans, and overdraft-
protection closed-end loans. Comment of Coalition, at page 2 of Coalition’s attachment. A state member bank explained that
in the course of a bank examination, it reports on all its mortgage and consumer loan products, but not on its commercial
loans, as the commercial loan relationships are supported with cash generated from operating income and real estate
investments.

47 Comment of CDIA, at 4. Many creditors obtain lists of consumers from CRAs for the purpose of making “firm offers of
credit” (often referred to as “prescreened offers”). The FCRA permits creditors to obtain these consumer lists under FCRA
section 604(c) unless a consumer opts out of receiving such offers. By refraining from reporting positive data on their best
customers, banks and other creditors can keep competitors from “cherry picking” those customers through prescreened offers.

4 Comment of CDIA, at 4, Comment of NAMB, at 2.
9 See, e.g., Cal. Pub. Util. Code § 2891(a) (2004).

%0 Comment of Equifax, at 5.

51 Comment of CDIA, at 4; Comment of TransUnion, at 4; Comment of Equifax, at 5; Comment of BECU, at 1; Comment of
Coalition, at page 3 of Coalition’s attachment.

52 Commenters reported on the policies and procedures implemented to ensure compliance with the FCRA and the periodic
auditing performed to ensure that information reported is accurate. See Comment of MBA, at 7-8; Comment of Coalition, at
4; Comment of MBNA, at 5; Comment of ABA, at 3; Comment of Wells Fargo, at 3; Comment of Juniper, at 2; Comment of
BB&T, at 4; Comment of BECU, at 2. In addition, BECU reviews annual audits from each CRA to ensure that the CRAs are
accurately recording information reported by BECU. Comment of BECU, at 2. Similarly, the Coalition reported that one of
its members that performed such a review found that the CRA accurately recorded the reported information more than 99.7%
of the time. See Comment of Coalition, at 4.
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B. Reporting Formats

Most furnishers use one of two standard formats to report credit information to the
repositories. In the mid-1970’s, the credit reporting industry developed the Metro format, which
was designed to ensure greater precision in the data reported to the CRAs.> In 1997, CDIA
introduced the Metro 2 format.* Metro and Metro 2 each provide a standard format, including
standard codes, that can be used for virtually any consumer credit transaction. According to
CDIA, Metro 2 is “an updated and more robust version of Metro, and provides for complete and
accurate reporting.”> For example, unlike the Metro format, Metro 2 allows a furnisher to report
complete identification information for each consumer, including co-debtors and co-signers,
which makes it more likely that CRAs will match the reported item to the correct consumer’s
file.*® The repositories currently receive over 99% of all data from furnishers in either the Metro
or Metro 2 format.’” Approximately 31% of these furnishers—representing approximately 50%
of all data furnished to the repositories—now report through Metro 2.3 The repositories hope to

convert the rest of the furnishers to Metro 2.%°

Repositories also obtain information from courts, city halls, tax offices, and motor vehicles
departments.®® For those public record sources that are not yet available electronically, the
repositories often hire contractors to manually collect the information. This information is then

added to the repositories’ databases for inclusion in future consumer reports.®!

IV. The Dispute Process

In the consumer dispute process, a consumer first reviews his or her credit report and
identifies information in the report that he or she believes is incomplete or inaccurate. The
consumer then communicates a dispute to the CRA, which conveys the dispute to the furnisher
of the information. The furnisher investigates the dispute and reports back to the CRA the results

of its investigation. Finally, the CRA communicates the outcome of the reinvestigation to the

3 Comment of CDIA, at 10.

5% Id. Both Metro and Metro 2 are maintained by an industry committee of employees from each of the three repositories. Id.

5% Communication from CDIA to the Division of Financial Practices, Federal Trade Commission (Jan. 12, 2005) (on file with

the Division of Privacy & Identity Protection) [hereinafter CDIA Communication 01/12/05], at 1.
% CDIA, Credit Reporting Resource Guide (2003) [hereinafter CDIA Resource Guide], at 2-1.

57 General Accounting Office, Report No. GAO-03-1036T, Consumer Credit: Limited Information Exists on the Extent of Credit
Report Errors and Their Implications for Consumers (July 2003), at 12.

8 CDIA Communication 01/12/05, supra note 55, at 2.
% Comment of CDIA, at 4.

€ NCLC Treatise, supra note 26, at 55.

o Id. at 55-56.
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consumer. In some cases, consumers communicate a dispute directly to the furnisher.®® This
section will discuss each step of the dispute process, as well as the commenters’ overall views on

how well the current process is working.

A. Consumer Reviews Consumer Report and Conveys Dispute to
CRA

In a 2004 Government Accountability Office (GAO) survey of 1578 consumers, 58% of
consumers had seen their credit report at some point, and 45% of this subgroup had viewed
their report within the previous year.63 Of the 58% who had viewed their report at some point,
53% said they had ordered their report themselves, and 47% said someone else (e.g., a mortgage
company, financial institution, or car dealership) had ordered their report and given it to them.%
CDIA reported that the repositories issued 57.4 million file disclosures (i.e., reports sent to
consumers at their request) in 2003.% If a consumer requests a credit report from one of the
nationwide CRAs, the CRA must provide the consumer with a toll-free telephone number at

which personnel are accessible to consumers during normal business hours.*
The 58% of consumers in the GAO study who had seen their credit report at some time gave

the following as the reasons their credit report had been ordered:®’

48% Making a large purchase or refinancing

30% Checking for completeness and accuracy

8%  Due to an adverse action, such as denial of credit, based on a credit report

4%  Suspected fraud and/or identity theft

1%  Looking for a job

9% Other reasons

62 Until new FACT Act rules under FCRA § 623(a)(8) take effect, the FCRA does not specifically require that furnishers
investigate disputes conveyed directly to them by consumers. Even before the rules take effect, however, the FCRA prohibits
furnishers that report regularly from reporting information they have determined is inaccurate, and requires them to report
corrected information. FCRA § 623(a)(2).

% Government Accountability Office, Report No. GAO-05-223, Credit Reporting Literacy: Consumers Understand the Basics
but Could Benefit From Targeted Educational Efforts (March 2005) [hereinafter 2005 GAO Report], at 3, 20.

¢ Id. at 20-21, 64.

% CDIA Communication 01/07/05, supra note 15. In many cases, a single consumer may have received disclosures from
multiple CRAs. Therefore it is difficult to compare CDIA’s estimate of file disclosures to the GAO’s estimate of the number
of reports ordered by consumers.

%  FCRA § 609(c)(2)(B).

672005 GAO Report, supra note 63, at 21, 64—65. Consumers in many circumstances can obtain a free credit report. See FCRA
§§ 609, 612. If consumers are not entitled to a free report, they may purchase one for a statutorily capped fee. FCRA § 612(f).
The current maximum fee is $10.00. See 70 Fed. Reg. 74,816 (Dec. 16, 2005).
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A consumer who believes that an item reported in a credit report is inaccurate or incomplete

may contact the CRA by mail, online, by telephone, or in person to dispute the item.*® According
to CDIA, of the 57.4 million file disclosures issued to consumers by the repositories in 2003,

21.8% (12.5 million) led to a reinvestigation by one of the repositories.”” Approximately 18% of
the consumers interviewed in the GAO survey said that they disputed information in their credit

file at some point.”” The consumers surveyed by GAO reported the following reasons for their

disputes:”!

17% Someone else’s information

14% Incorrect payment history

14% Incorrect late payments

13% Incorrect bill information

13% Incorrect credit card information

10% Incorrect personal information

7%  Incorrect balance information

4%  Incorrect bankruptcy information

3%  Incorrect information from a former spouse
2%  ldentity theft

4%  Another reason

To understand how often credit accounts are disputed, the Federal Reserve Board reviewed

data provided by one of the three repositories as of June 30, 2003.7 The data are broken out by
percentage of accounts in dispute. The Board found that 0.18% of credit accounts had a pending

dispute.” Most of the disputes related to open accounts (85.4% of the pending disputes related

68

69

70

71

72

73

CDIA Communication 01/12/05, supra note 55, at 2.
CDIA Communication 01/07/05, supra note 15.

The consumers who said they disputed information in their credit files reported that they had disputed to the following
entities: 32% to a CRA only; 29% to the creditor only; 30% to both a CRA and the creditor; 6% to an agency other than a
CRA or the creditor; and 3% did not know. 2005 GAO Report, supra note 63, at 67.

2005 GAO Report, supra note 63, at 30-31.

The Board examined the credit records of a large, nationally representative sample of individuals as of June 30, 2003. This
sample was previously examined in detail by the Board as part of a series of articles about the credit reporting system. See
2003 FRB Study, supra note 22, at 47—73; 2004 FRB Study, supra note 11, at 297-322.

See appendix D, table 1. With respect to different types of credit accounts, the following percentages of accounts were in
dispute: 0.37% of credit card accounts; 0.02% of mortgage loans; 0.0% of auto loans; and 0.04% of other types of credit
accounts (such as charge accounts, lines of credit, secured credit, and student loans).
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to open accounts and 14.6% related to closed accounts).” Of those credit accounts in dispute,

89.9% were credit card accounts.”

B. CRA Processes Dispute

As discussed above, when a consumer submits a dispute to a CRA, the CRA generally
must reinvestigate within thirty days.” As part of the reinvestigation, the CRA must review and
consider all relevant information submitted by the consumer.”” Although the FCRA before the
FACT Act did not specifically state that a CRA’s reinvestigation had to be “reasonable,” courts
generally imposed a reasonableness standard. Under the FACT Act, the FCRA now expressly
requires that a CRA’s reinvestigation be reasonable.” Whether a particular CRA’s actions
constitute a “reasonable” reinvestigation varies depending on the circumstances surrounding the

dispute.”

The joint comment letter submitted by the National Consumer Law Center, Consumer
Federation of America, Consumers Union, Electronic Privacy Clearinghouse, and U.S. Public
Interest Research Group (“the consumer groups”) asserted that CRAs fail to conduct meaningful

reinvestigations and merely “parrot” information received from furnishers as “verified,” without

74

See appendix D, table 3.

75

See appendix D, table 2.

" FCRA § 611(a)(1)(A). If the consumer submits additional information relevant to the reinvestigation during the thirty-day

period, the reinvestigation period can be extended for an additional fifteen days. FCRA § 611(a)(1)(B). In addition, the
FACT Act provides that CRAs have forty-five days to complete a reinvestigation if the consumer disputes information after
receiving an annual free file disclosure pursuant to the FACT Act. FCRA § 612(a)(3), amended by FACT Act § 211.

7 FCRA § 611(a)(4).

8 Compare section 611(a)(1)(A) of 1996 FCRA (“the agency shall reinvestigate free of charge”) with section 611(a)(1)(A) of
the FACT Act FCRA (“the agency shall, free of charge, conduct a reasonable reinvestigation”).

" Compare Cushman v. TransUnion Corp., 115 F.3d 220, 225 (3d Cir. 1997) (where a consumer alerted CRA to possible
fraud, it was not sufficient for CRA to rely merely on the creditor’s information; court applied a two-factor test: (1) whether
the consumer has alerted CRA to possibility that source may be unreliable or CRA itself knows or should know that source
is unreliable, and (2) cost of verifying accuracy of source compared with possible harm inaccurately reported information
may cause consumer); Pinner v. Schmidt, 805 F.2d 1258, 1262 (5th Cir. 1986) (unreasonable for CRA only to contact the
creditor’s agent to re-verify a delinquent account balance reported on the consumer’s credit report where plaintiff notified
CRA of his personal dispute with the agent); Soghomonian v. U.S., 278 F. Supp. 2d 1151, 1156 (E.D. Cal. 2003) (CRA does
not act reasonably by deferring entirely to another source of information, especially in cases where source on which CRA
relies does not consider information supplied by consumers in course of verifying information); with Bagby v. Experian
Information Systems, 162 Fed. Appx. 600, 606-07 (7th Cir. 2006) (CRA had no duty to perform independent investigation
where the consumer provided no evidence that source providing information to CRA was unreliable and cost of investigation
far outweighed harm to the consumer); Cahlin v. General Motors Acceptance Corp., 936 F.2d 1151, 1160 (11th Cir. 1991)
(CRAs reinvestigation was not unreasonable where CRA exercised independent professional judgment, based on full
information, as to how particular account should be reported on credit report and where there was no factual deficiency in
credit report); Stewart v. Credit Bureau, Inc., 734 F.2d 47, 55 (D.C. Cir. 1984) (CRA’s failure, following reinve