Consumer

Compliance
Handibook

Division of Consumer and Community Affairs




Inquiries or comments relating to the contents of this manual should be addressed to:

Manager, Reserve Bank Oversight and Policy
Division of Consumer and Community Affairs
Board of Governors of the Federal Reserve System
Washington, D.C. 20551

To obtain copies of this handbook, contact Publications Fulfillment at:
Publications Fulfillment
Mail Stop N-127
Board of Governors of the Federal Reserve System
Washington, D.C. 20551
202-452-3244
publications-bog@frb.gov

The Board makes semiannual updates to the handbook. The updates are made available free of charge
online at www.federalreserve.gov/boarddocs/supmanual.



About this Handbook

Since the late 1960s, Congress has enacted a
number of consumer protection and civil rights
laws directly related to the activities of financial
institutions. Most transactions involving consumers
and financial institutions are covered by these laws.
In 2010, Congress enacted the Dodd-Frank Wall
Street Reform and Consumer Protection Act (the
Dodd-Frank Act), which established a new regula-
tor, the Consumer Financial Protection Bureau
(CFPB). Under the Dodd-Frank Act, the CFPB has
authority to examine insured depository institutions
and insured credit unions with consolidated assets
of more than $10 billion and their affiliates, to
assess compliance with the requirements of 18
enumerated federal consumer financial laws, and
to assess risks to consumers and financial markets
from consumer financial products and services.

The Federal Reserve retains supervisory respon-
sibility for: 1) state member banks with consoli-
dated assets of more than $10 billion for their
compliance with consumer protection laws not
specifically transferred to the CFPB, and 2) state
member banks with consolidated assets of $10 bil-
lion or less for their compliance with all consumer
protection laws. In addition, the Federal Reserve
remains the consolidated supervisor for all bank
holding companies and has taken on additional
supervisory responsibility as the dedicated super-
visor for savings and loan holding companies.

Oversight is assigned to the Board’s Division of
Consumer and Community Affairs (DCCA); direct
supervision of institutions is largely the responsibil-
ity of the Federal Reserve Banks, operating under
delegated authority. Specially trained consumer
compliance examination staff help carry out the
Board’s consumer compliance supervision pro-
gram.

Intended Use

This Consumer Compliance Handbook provides
Federal Reserve examiners (and other System
compliance personnel) with background on the
consumer compliance regulations and statutes
covered by the Board's consumer compliance
supervision program and guidelines for conducting
consumer compliance examinations. Others in the
compliance profession may also find it useful.

The Handbook describes each regulation (or, if
no regulation exists, the statute) and, for most of the
regulations, provides examination objectives,
examination procedures, and a detailed examina-
tion checklist. Although most of the regulations are
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discussed in some detail, the discussions are not
intended as a substitute for the regulation (or the
statute). For complete information, examiners
should refer to the regulation itself, as well as the
statute, official interpretations, and any related CA
Letters issued by the Division of Consumer and
Community Affairs.

The Handbook primarily concerns examinations
of state member banks, but it also covers supervi-
sory activities related to foreign banking offices. For
simplicity, most discussions refer to “state member
banks” (or just “banks”), even when they may
apply to foreign banking offices. In addition, the
material on risk-focused consumer compliance
supervision, which is currently being revised,
applies in part to the supervision of LCBOs (large
complex banking organizations), including those
without a state member bank.!

Contents

The first part of the Handbook covers aspects of
the examination process in general; the remaining
parts focus on individual regulations (or, in some
cases, individual statutes):

|. Risk-focused consumer compliance supervision
II. Deposit-related regulations and statutes
[ll. Credit-related regulations and statutes

IV. Other regulations, rules, policies, and stat-
utes

V. Federal fair lending regulations and statutes

VI. Community Reinvestment Act

Relationship to
FFIEC-Issued Material

The Handbook has been prepared specifically for
Federal Reserve examiners. Some of the chapters
concerning regulations or statutes for which the
FFIEC has issued supervisory materials are adapted
from FFIEC documents. The differences between
the Handbook and FFIEC materials are not sub-
stantive and primarily involve formatting or other
minor changes to increase consistency among
individual Handbook chapters.

1. The material on risk-focused consumer compliance super-
vision is not included in this edition of the Handbook.
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About this Handbook

Updates

Informal updates will be provided to System staff
through CA Letters, conference calls, and other
means of internal communication, as circum-
stances dictate. Formal updates will be distributed
at least annually.

Questions

Questions and comments about this Handbook
should be directed to the Manager, Reserve Bank
Oversight, Division of Consumer and Community
Affairs.

iv (6/12)

An electronic version of this printed handbook is
available on the Board’s web site, at
www.federalreserve.gov/boarddocs/SupManual/
default.htm.
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Risk-Focused

Consumer Compliance Supervision Framework

Overview of the Program

The Board adopted a program for risk-focused
consumer compliance supervision in 1997. Since
then, the program has been modified several times
to increase its efficiency and effectiveness in an
evolving banking environment. The procedures
implementing the risk-focused consumer compli-
ance supervision program are currently being
revised to, among other things, incorporate a wide
range of existing supervisory guidance.!’ Once the
revised procedures have been tested and formally
approved, they will be added to this Consumer
Compliance Handbook.

The risk-focused consumer compliance supervi-
sion program is designed to reasonably ensure that
all organizations supervised by the Federal Reserve
comply with consumer protection laws and regula-
tions. It is founded on the expectation that con-
sumer compliance risk management is an integral
part of the corporate-wide risk management func-
tion of each state member bank and bank holding
company.

The risk-focused supervision program directs
System resources to organizations, and to the
activities within those organizations, commensu-
rate with the level of risk to both the organization
and consumers. This focusing of resources reduces
burden on those organizations that already have
appropriate risk mitigators in place. In recognition
of the rapidity of change in the financial services
industry, the program is designed to be adaptable
to different types of organizations and risk profiles.

Particularly in a period of rapid change, the more
informed organizations are about the regulatory
environment in which they operate, the greater the
opportunity for them to achieve compliance on their
own. For that reason, the program supplements
traditional supervisory activities with timely commu-
nications concerning consumer compliance regu-
latory and supervisory matters. Given the interrela-
tionship among different types of risk, the program

1. The procedures are also being revised to incorporate
revised guidance related in part to the supervision of LCBOs
(large complex banking organizations), including those without a
state member bank.
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requires examination reports and other products of
the supervision process to be meaningful to all
stakeholders, including the supervised entities, the
Federal Reserve, and state banking authorities.

Following are some highlights of the program:

e Provides for the efficient and effective deploy-
ment of System resources by allowing Reserve
Banks to tailor supervisory activities to the size,
structure, complexity, and risk of the bank. As a
result, both the frequency and depth of review
should be commensurate with a bank’s risk
profile. Sufficient information about the use of
resources will be captured and analyzed to help
direct future decision making at the System and
Reserve Bank levels.

e Incorporates guidelines for evaluating compli-
ance management programs in the context of
risk to the organization as well as to consumers.
These guidelines will be evaluated routinely and
updated as necessary to reflect changing risk
within the financial services industry. The pro-
gram will provide specific guidance on evaluat-
ing the efficacy of internal controls and audit
programs as well as on applying appropriate
testing methodologies.

e Requires coordination with other supervisory
disciplines and other regulators, as warranted, to
ensure a full understanding of the organization’s
risk profile such that consumer compliance risks
are incorporated into overall risk assessments
and consumer compliance ratings influence
overall management ratings and risk manage-
ment ratings as appropriate. The form of specific
supervisory products will be dictated by the
needs of relevant stakeholders.

e Promotes communication between supervised
organizations and Reserve Banks, outside of the
supervisory process, for the purpose of sharing
timely information about industry developments
and consumer compliance risk management
practices as well as changes to laws and
regulations. Resulting improvement in institu-
tions’ risk management programs should allow
for more-efficient use of examiner time and
resources while reducing regulatory burden.

Overview ¢ 1 (1/06)



Regulation E
Electronic Fund Transfers

The Electronic Fund Transfer Act (EFTA) (15 USC
1693 et seq.) of 1978 is intended to protect
individual consumers engaging in electronic fund
transfers (EFTs). EFT services include transfers
through automated teller machines, point-of-sale
terminals, automated clearinghouse systems, tele-
phone bill-payment plans in which periodic or
recurring transfers are contemplated, and remote
banking programs. The Federal Reserve Board
(Board) implements EFTA through Regulation E,
which includes an official staff commentary.

The Board amended Regulation E to add section
205.17, prohibiting institutions from charging over-
draft fees for ATM and point of sale (POS)
transactions unless the consumer affirmatively
consents (74 Fed. Reg. 59033 (Nov. 17, 2009) and
75 Fed. Reg 31665 June 4, 2010). The Board also
added section 205.20 to restrict fees and expiration
dates on gift cards, and to require that gift card
terms be clearly stated. (75 Fed. Reg. 16580 (April
1, 2010))."

To help clarify the requirements of Regulation E,
the following background information does not
strictly follow the order of the regulatory text, but
rather it is presented in the following order:

i. Scope and Key Definitions (Sections 205.2,
205.3, 205.17, 205.20)

ii. Disclosures (Section 205.4, Sections 205.7,
205.8, 205.16, 205.17, 205.20)

iii. Electronic transaction overdraft service opt in
(Section 205.17)

iv. lssuance of access devices (Sections 205.5,
205.18)

v. Consumer liability and error resolution (Sec-
tions 205.6, 205.11)

vi. Receipts and periodic statements (Sections
205.9, 205.18)

vii. Gift cards (Section 205.20)

viii. Other requirements ( Sections 205.10, 205.14,
205.15)

ix. Relation to other laws (Section 205.12)

X. Administrative enforcement and record reten-
tion (Section 205.13)

xi. Miscellaneous (EFTA provisions not reflected in

NoTE: This chapter is adapted, with a few minor format, stylistic,
and wording changes where appropriate, from the updated
Interagency Examination Procedures for Regulation E distributed
in August 2008 as an attachment to CA Letter 08-7.

1. The Board also implemented a legislative extension of time
for complying with the gift card disclosure requirements until
January 31, 2011. 75 Fed. Reg. 50683 (August 17, 2010).
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For ease of use by the examiner, however, the
examination procedures and checklist follow the
order of the regulation.

I. Scope

Key Definitions

Access device is a card, code, or other means of
access to a consumer’s account or a combination
of these used by the consumer to initiate EFTs.
Access devices include debit cards, personal
identification numbers (PINs), telephone transfer
and telephone bill payment codes, and other
means to initiate an EFT to or from a consumer
account. (Section 205.2(a)(1) and Staff Commen-
tary 205.2(a)-1).

Access devices do not include either of the
following:

® Magnetic tape or other devices used internally by
a financial institution to initiate electronic trans-
fers.

e A check or draft used to capture the MICR
(Magnetic Ink Character Recognition) encoding
or routing, account, and serial numbers to initiate
a one-time ACH debit. (Staff Commentary
205.2(a)-1 and -2).

Accepted access device is an access device
that a consumer:

e Requests and receives, signs, or uses (or
authorizes another to use) to transfer money
between accounts or to obtain money, property,
or services.

Requests to be validated, even if it was issued on
an unsolicited basis.

Receives as a renewal or substitute for an
accepted access device from either the financial
institution that initially issued the device or a
successor. (Section 205.2(a)(2)).

Account includes the following:

Checking, savings, or other consumer asset
account held by a financial institution (directly or
indirectly), including certain club accounts, es-
tablished primarily for personal, family, or house-
hold purposes.

“Payroll card account,” established through an
employer (directly or indirectly), to which EFTs of
the consumer’s wages, salary, or other employee
compensation (such as commissions), are made

Reg. E * 1 (6/11)



Electronic Fund Transfers

on a recurring basis. The payroll card account
can be operated or managed by the employer, a
third-party processor, a depository institution, or
any other person. All transactions involving the
transfer of funds to or from a payroll card account
are covered by the regulation. (Section
205.2(b)(2) and Staff Commentary 205.2(b)-2).

An account does not include:

e An account held by a financial institution under a
bona fide trust agreement.

e An occasional or incidental credit balance in a
credit plan.

e Profit-sharing and pension accounts established
under a bona fide trust agreement.

e Escrow accounts such as for payments of real
estate taxes, insurance premiums, or completion
of repairs.

e Accounts for purchasing U.S. savings bonds
(Section 205.2(b)(8) and Staff Commentary
205.2(b)-3).

A “payroll card account” does not include a card
used:

e Solely to disburse incentive-based payments
(other than commissions they represent the
primary means through which a consumer is
paid) that are unlikely to be a consumer’s primary
source of salary or other compensation;

e Solely to make disbursements unrelated to com-
pensation, such as petty cash reimbursements or
travel per diem payments; or

e |In isolated instances to which an employer
typically does not make recurring payments.
(Staff Commentary 205.2(b)-2).

Activity means any action that results in an
increase or decrease of the funds underlying a
certificate or card, other than the imposition of a
fee, or an adjustment due to an error or a reversal
of a prior transaction. (Section 205.20(a)(7)).

ATM operator is any person that operates an
ATM at which a consumer initiates an EFT or a
balance inquiry and that does not hold the account
to or from which the transfer is made or about which
the inquiry is made. (Section 205.16(a)).

Dormancy fee and inactivity fee mean a fee for
non-use of or inactivity on a gift certificate, store gift
card, or general-use prepaid card. (Section
205.20(a)(5)).

Electronic check conversion (ECK) transactions
are transactions where a check, draft, or similar
paper instrument is used as a source of information
to initiate a one-time electronic fund transfer from a
consumer’s account. The consumer must authorize
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the transfer. (Section 205.3(b)(2))

Electronic funds transfer (EFT) is a transfer of
funds initiated through an electronic terminal,
telephone, computer (including on-line banking), or
magnetic tape for the purpose of ordering, instruct-
ing, or authorizing a financial institution to debit or
credit a consumer’s account. EFTs include, but are
not limited to, point-of-sale (POS) transfers; auto-
mated teller machine (ATM) transfers; direct depos-
its or withdrawals of funds; transfers initiated by
telephone; and transfers resulting from debit card
transactions, whether or not initiated through an
electronic terminal (Section 205.3(b)).

Electronic terminal is an electronic device, other
than a telephone call by a consumer, through
which a consumer may initiate an EFT. The term
includes, but is not limited to, point-of-sale termi-
nals, automated teller machines, and cash-
dispensing machines. (Section 205.2(h)).

Exclusions from gift card definition. The following
cards, codes, or other devices are excluded and
not subject to the substantive restrictions on
imposing dormancy, inactivity, or service fees, or
on expiration dates if they are: (Section 205.20(b))

e Useable solely for telephone services;

® Reloadable and not marketed or labeled as a gift
card or gift certificate. For purposes of this
exception, the term ‘“reloadable” includes a
temporary non-reloadable card issued solely in
connection with a reloadable card, code, or other
device;

A loyalty, award, or promotional gift card (except
that these must disclose on the card or device
itself, information such as the date the funds
expire, fee information and a toll free number)
(Sections 205.20(a)(4) and (c)(4));

Not marketed to the general public;

Issued in paper form only; or

Redeemable solely for admission to events or
venues at a particular location or group of
affiliated locations, or to obtain goods or services
in conjunction with admission to such events or
venues, at the event or venue or at specific
locations affiliated with and in geographic prox-
imity to the event or venue.

General-use prepaid card is a card, code, or
other device:

e |ssued on a prepaid basis primarily for personal,
family, or household purposes to a consumer in a
specified amount, whether or not that amount
may be increased or reloaded, in exchange for
payment; and

e That is redeemable upon presentation at mul-
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Electronic Fund Transfers

tiple, unaffiliated merchants for goods or ser-
vices, or that may be usable at automated teller
machines. (Section 205.20(a)(3)). See “Exclu-
sions from gift card definition.”

Gift certificate is a card, code, or other device
issued on a prepaid basis primarily for personal,
family, or household purposes to a consumer in a
specified amount that may not be increased or
reloaded in exchange for payment and redeem-
able upon presentation at a single merchant or an
affiliated group of merchants for goods or services.
(Section 205.20(a)(1)). See “Exclusions from gift
card definition.”

Loyalty, award, or promotional gift cardis a card,
code, or other device (1) issued on a prepaid basis
primarily for personal, family, or household pur-
poses to a consumer in connection with a loyalty,
award, or promotional program; (2) that is redeem-
able upon presentation at one or more merchants
for goods or services, or usable at automated teller
machines; and (3) that sets forth certain disclo-
sures, including a statement indicating that the
card, code, or other device is issued for loyalty,
award, or promotional purposes. (Section
205.20(a)(4)) See “Exclusions from gift card defini-
tion.”

Overdraft Services. A financial institution pro-
vides an overdraft service if it assesses a fee or
charge for paying a transaction (including a check
or other item) when the consumer has insufficient or
unavailable funds in the account to pay the
transaction. However, an overdraft service does
not include payments made from the following:

¢ Aline of credit subject to Regulation Z, such as a
credit card account, a home equity line of credit,
or an overdraft line of credit;

e Funds transferred from another account held
individually or jointly by the consumer; or

e A line of credit or other transaction from a
securities or commodities account held by a
broker-dealer registered with the SEC or the
CFTC. (Section 205.17(a))

Preauthorized electronic fund transfer is an EFT
authorized in advance to recur at substantially
regular intervals. (Section 205.2(k)).

Service fee means a periodic fee for holding or
use of a gift certificate, store gift card, or general-
use prepaid card. A periodic fee includes any fee
that may be imposed on a gift certificate, store gift
card, or general-use prepaid card from time to time
for holding or using the certificate or card. (Section
205.20(a)(6)). For example, a service fee may
include a monthly maintenance fee, a transaction
fee, an ATM fee, a reload fee, a foreign currency
transaction fee, or a balance inquiry fee, whether or
not the fee is waived for a certain period of time or
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is only imposed after a certain period of time.
However, a service fee does not include a one-time
fee or a fee that is unlikely to be imposed more than
once while the underlying funds are still valid, such
as an initial issuance fee, a cash-out fee, a
supplemental card fee, or a lost or stolen certificate
or card replacement fee. (Commentary 20(a)(6)-1)

Store gift card is a card, code, or other device
issued on a prepaid basis primarily for personal,
family, or household purposes to a consumer in a
specified amount, whether or not that amount may
be increased or reloaded, in exchange for pay-
ment, and redeemable upon presentation at a
single merchant or an affiliated group of merchants
for goods or services. (Section 205.20(a)(2)). See
“Exclusions from gift card definition.”

Unauthorized electronic fund transfer is an EFT
from a consumer’s account initiated by a person
other than the consumer without authority to initiate
the transfer and from which the consumer receives
no benefit. This does not include an EFT initiated in
any of the following ways:

e By a person who was furnished the access
device to the consumer’s account by the con-
sumer, unless the consumer has notified the
financial institution that transfers by that person
are no longer authorized:;

e With fraudulent intent by the consumer or any
person acting in concert with the consumer; or

e By the financial institution or its employee (Sec-
tion 205.2(m)).

Coverage—Section 205.3

The requirements of Regulation E apply only to
accounts for which there is an agreement for EFT
services to or from the account between (i) the
consumer and the financial institution or (ii) the
consumer and a third party, when the account-
holding financial institution has received notice of
the agreement and the fund transfers have begun.
(Staff Commentary 205.3(a)-1).

Regulation E applies to all persons, including
offices of foreign financial institutions in the United
States, that offer EFT services to residents of any
state2 and it covers any account located in the
United States through which EFTs are offered to a
resident of a state, no matter where a particular
transfer occurs or where the financial institution is
chartered. (Staff Commentary 205.3(a)-3). Regula-
tion E does not apply to a foreign branch of a U.S.
financial institution unless the EFT services are
offered in connection with an account in a state, as

2. State means any state, territory, or possession of the United
States; the District of Columbia; the Commonwealth of Puerto
Rico; or any of their political subdivisions. 12 CFR 205.2(l).

Reg. E 3 (6/11)
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defined in Section 205.2(l) (Staff Commentary
205.3(a)-3).

Exclusions from Coverage

Section 205.3(c) describes transfers that are not
EFTs and are therefore not covered by the EFTA
and Regulation E:

e Transfers of funds originated by check, draft, or
similar paper instrument;

e Check guarantee or authorization services that
do not directly result in a debit or credit to a
consumer’s account;

e Any transfer of funds for a consumer within a
system that is used primarily to transfer funds
between financial institutions or businesses, e.g.,
Fedwire or other similar network;

e Any transfer of funds which has as its primary
purpose the purchase or sale of securities or
commodities regulated by the Securities and
Exchange Commission (SEC) or the Commaodity
Futures Trading Commission (CFTC), purchased
or sold through a broker-dealer regulated by the
SEC or through a futures commission merchant
regulated by the CFTC, or held in book-entry form
by a Federal Reserve Bank or federal agency;

Intra-institutional automatic transfers under an
agreement between a consumer and a financial
institution;

Transfers initiated by telephone between a con-
sumer and a financial institution provided the
transfer is not a function of a written plan
contemplating periodic or recurring transfers. A
written statement available to the public, such as
a brochure, that describes a service allowing a
consumer to initiate transfers by telephone con-
stitutes a written plan; or

Preauthorized transfers to or from accounts at
financial institutions with assets of less than
$100 million on the preceding December 31.
Such preauthorized transfers, however, remain
subject to the compulsory use prohibition under
Section 913 of the EFTA and 12 CFR 205.10(e),
as well as the civil and criminal liability provisions
of Sections 915 and 916 of the EFTA. A small
financial institution that provides EFT services
besides preauthorized transfers must comply
with the Regulation E requirements for those
other services. (Staff Commentary 205.3(c)(7)-1).
For example, a small financial institution that
offers ATM services must comply with Regula-
tion E in regard to the issuance of debit cards,
terminal receipts, periodic statements, and other
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requirements.

Electronic Check Conversion (ECK) and
Collection of Returned-Iltem Fees

Regulation E covers electronic check conversion
(ECK) transactions. In an ECK transaction, a
consumer provides a check to a payee and
information from the check is used to initiate a
one-time EFT from the consumer’'s account.
Although transfers originated by checks are not
covered by Regulation E, an ECK is treated as an
EFT and not a payment originated by check.
Payees must obtain the consumer’s authorization
for each ECK transaction. A consumer authorizes a
one-time EFT for an ECK transaction when the
consumer receives notice that the transaction will
or may be processed as an EFT and goes forward
with the underlying transaction.® (Sections
205.3(b)(2)(i) and (i) and Staff Commentary
205.3(b)(2)-3).

Prior to December 31, 2009, a person using the
check to initiate the EFT had to include a notice
that funds may be withdrawn from the consumer’s
account as soon as the same day payment is
received, and, as applicable, that the consumer’s
check will not be returned by the financial
institution. (Section 205.3(b)(2)(iii) and Appendix
A-6). This requirement is no longer in effect.

If a requirement payee re-presents electronically
a check that has been returned unpaid, the
transaction is not an EFT, and Regulation E does
not apply because the transaction originated by
check (Staff Commentary 205.3(c)(1)-1).

However, Regulation E applies to a fee collected
electronically from a consumer’s account for a
check or EFT returned unpaid. A consumer autho-
rizes a one-time EFT from the consumer’s account
to pay the fee for the returned item or transfer if the
person collecting the fee provides notice to the
consumer stating the amount of the fee and that the
person may electronically collect the fee, and the
consumer goes forward with the underlying trans-
action.# (Section 205.3(b)(3)). These authorization
requirements do not apply to fees imposed by the
account-holding financial institution for returning

3. For POS transactions, the notice must be posted in a
prominent and conspicuous location and a copy of the notice
must be provided to the consumer at the time of the transaction.
(Sections 205.3(b)(2)(i) and (ii) and Staff Commentary 205.3(b)(2)-
3).

4. For POS transactions, the notice must be posted in a
prominent and conspicuous location and a copy of the notice
must either be provided to the consumer at the time of the
transaction or mailed to the consumer’s address as soon as
reasonably practicable after the person initiates the EFT to collect
the fee. (Section 205.3(b)(3)).
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the check or EFT or paying the amount of an
overdraft. (Staff Commentary 205.3(b)(3)-1)).

Il. Disclosures

Disclosures Generally—Section 205.4

Required disclosures must be clear and readily
understandable, in writing, and in a form the
consumer may keep. The required disclosures may
be provided to the consumer in electronic form, if
the consumer affirmatively consents after receiving
a notice that complies with the E-Sign Act. (Section
205.4(a)(1)).

Disclosures may be made in a language other
than English, if the disclosures are made available
in English upon the consumer’s request. (Section
205.4(a)(2)).

A financial institution has the option of disclosing
additional information and combining disclosures
required by other laws (for example, Truth in
Lending disclosures) with Regulation E disclo-
sures. (Section 205.4(b)).

A financial institution may combine required
disclosures into a single statement if a consumer
holds two or more accounts at the financial
institution. Thus, a single periodic statement or
error-resolution notice is sufficient for multiple
accounts. In addition, it is only necessary for a
financial institution to provide one set of disclosures
for a joint account. (Section 205.4(c)(l) and (2)).

Two or more financial institutions that jointly
provide EFT services may contract among them-
selves to meet the requirements that the regulation
imposes on any or all of them. When making initial
disclosures (see Section 205.7) and disclosures of
a change in terms or an error-resolution notice (see
Section 205.8), a financial institution in a shared
system only needs to make disclosures that are
within its knowledge and apply to its relationship
with the consumer for whom it holds an account.
(Section 205.4(d)).

Initial Disclosure of Terms and
Conditions—Section 205.7

Financial institutions must provide initial disclo-
sures of the terms and conditions of EFT services
before the first EFT is made or at the time the
consumer contracts for an EFT service. They must
give a summary of various consumer rights under
the regulation, including the consumer’s liability for
unauthorized EFTs, the types of EFTs the consumer
may make, limits on the frequency or dollar amount,
fees charged by the financial institution, and the
error-resolution procedures. Appendix A to Part
205 provides model clauses that financial institu-
tions may use to provide the disclosures.
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Timing of Disclosures

Financial institutions must make the required dis-
closures at the time a consumer contracts for an
electronic fund transfer service or before the first
electronic fund transfer is made involving the
consumer’s account. (Section 205.7(a)).

Disclosures given by a financial institution earlier
than the regulation requires (for example, when the
consumer opens a checking account) need not be
repeated when the consumer later authorizes an
electronic check conversion or agrees with a third
party to initiate preauthorized transfers to or from
the consumer’s account, unless the terms and
conditions differ from the previously disclosed
term. This interpretation also applies to any notice
provided about one-time EFTs from a consumer’s
account initiated using information from the con-
sumer’s check. On the other hand, if an agreement
for EFT services to be provided by an account-
holding financial institution is directly between the
consumer and the account-holding financial insti-
tution, disclosures must be given in close proximity
to the event requiring disclosure, for example,
when the consumer contracts for a new service
(Staff Commentary 205.7(a)-1).

Where a consumer authorizes a third party to
debit or credit the consumer’s account, an account-
holding financial institution that has not received
advance notice of the transfer or transfers must
provide the required disclosures as soon as
reasonably possible after the first debit or credit is
made, unless the financial institution has previously
given the disclosures. (Staff Commentary 205.7(a)-
2).

If a consumer opens a new account permitting
EFTs at a financial institution, and the consumer
has already received Regulation E disclosures for
another account at that financial institution, the
financial institution need only disclose terms and
conditions that differ from those previously given.
(Staff Commentary 205.7(a)-3).

If a financial institution joins an interchange or
shared network system (which provides access to
terminals operated by other financial institutions),
disclosures are required for additional EFT services
not previously available to consumers if the terms
and conditions differ from those previously dis-
closed. (Staff Commentary 205.7(a)-4).

A financial institution may provide disclosures
covering all EFT services that it offers, even if some
consumers have not arranged to use all services.
(Staff Commentary 205.7(a)-5).

Addition of EFT Services
A financial institution must make disclosures for any

new EFT service added to a consumer’s account if
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the terms and conditions are different from those
described in the initial disclosures. ECK transac-
tions may be a new type of transfer requiring new
disclosures. (See Appendix A-2 and Staff Commen-
tary 205.7(c)-1).

Content of Disclosures

Section 205.7(b) requires a financial institution to
provide the following disclosures as they apply:

e [ jability of consumers for unauthorized electronic
fund transfers. The financial institution must
include a summary of the consumer’s liability
(under Section 205.6, state law, or other appli-
cable law or agreement) for unauthorized trans-
fers. (Section 205.7(b)(1)). A financial institution
does not need to provide the liability disclosures
if it imposes no liability. If it later decides to
impose liability, it must first provide the disclo-
sures. (Staff Commentary 205.7(b)(1)-1). The
financial institution can choose to include advice
on promptly reporting unauthorized transfers or
the loss or theft of the access device. (Staff
Commentary 205.7(b)(1)-3).

Telephone number and address. A financial
institution must provide a specific telephone
number and address, on or with the disclosure
statement, for reporting a lost or stolen access
device or a possible unauthorized transfer. (Staff
Commentary 205.7(b)(2)-2). Except for the tele-
phone number and address for reporting a lost or
stolen access device or a possible unauthorized
transfer, the disclosure may insert a reference to
a telephone number that is readily available to
the consumer, such as “Call your branch office.
The number is shown on your periodic state-
ment” (Staff Commentary 205.7(b)(2).

Business days. The financial institution’s busi-
ness days. (Section 205.7(b)(3)).

Types of transfers, limitations on frequency or
dollar amount. Limitations on the frequency and
dollar amount of transfers generally must be
disclosed in detail. (Section 205.7(b)(4)). If the
confidentiality of certain details is essential to the
security of an account or system, these details
may be withheld (but the fact that limitations exist
must still be disclosed).® A limitation on account
activity that restricts the consumer’s ability to
make EFTs must be disclosed even if the
restriction also applies to transfers made by
non-electronic means.® Financial institutions are

5. For example, if a financial institution limits cash ATM
withdrawals to $100 per day, the financial institution may disclose
that daily withdrawal limitations apply and need not disclose that
the limitations may not always be in force (such as during periods
when its ATMs are off-line). (Staff Commentary 205.7(b)(4)-1).

6. For example, Regulation D (12 CFR 204) restricts the
number of payments to third parties that may be made from a
money market deposit account; a financial institution that does not
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not required to list preauthorized transfers among
the types of transfers that a consumer can make.
(Staff Commentary 205.7(b)(4)-3). Financial insti-
tutions must disclose the fact that one-time EFTs
initiated using information from a consumer’s
check are among the types of transfers that a
consumer can make. (See Appendix A-2 and
Staff Commentary 205.7(b)(4)-4).

Fees. A financial institution must disclose all fees
for EFTs or for the right to make EFTs. (Section
205.7(b)(5)). Other fees, for example, minimum-
balance fees, stop-payment fees, account over-
drafts, or ATM inquiry fees, may, but need not, be
disclosed under Regulation E (but see Regula-
tion DD, 12 CFR 230). (Staff Commentary
205.7(b)(5)-1). A per-item fee for EFTs must be
disclosed even if the same fee is imposed on
non-electronic transfers. If a per-item fee is
imposed only under certain conditions, such as
when the transactions in the cycle exceed a
certain number, those conditions must be dis-
closed. Itemization of the various fees may be on
the disclosure statement or on an accompanying
document referenced in the statement. (Staff
Commentary 205.7(b)(5)-2).

A financial institution must disclose that net-
works used to complete the EFT as well as an
ATM operator, may charge a fee for an EFT or for
balance inquiries (Section 205.7(b)(11)).

e Documentation. A summary of the consumer’s
right to receipts and periodic statements, as
provided in section 205.9, and notices regarding
preauthorized transfers, as provided in Sec-
tions 205.10(a) and 205.10(d). (Section
205.7(b)(6)).

Stop payment. A summary of the consumer’s
right to stop payment of a preauthorized elec-
tronic fund transfer and the procedure for placing
a stop-payment order, as provided in Sec-
tion 205.10(c) (Section 205.7(b)(7)).

Liability of institution. A summary of the financial
institution’s liability to the consumer under Sec-
tion 910 of the EFTA for failure to make or to stop
certain transfers. (Section 205.7(b)(8)).

Confidentiality. The circumstances under which,
in the ordinary course of business, the financial
institution may provide information concerning
the consumer’s account to third parties. (Section
205.7(b)(9)). A financial institution must describe
the circumstances under which any information
relating to an account to or from which EFTs are
permitted will be made available to third parties,
not just information concerning those EFTs. Third
parties include other subsidiaries of the same

execute fund transfers in excess of those limits must disclose the

restriction as a limitation on the frequency of EFTs. (Staff
Commentary 205.7(b)(4)-2).
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holding company. (Staff Commentary 205.7(b)(9)-
1).

Error resolution. The error-resolution notice must
be substantially similar to Model Form A-3 in
Appendix A of Part 205. A financial institution
may use different wording so long as the
substance of the notice remains the same, may
delete inapplicable provisions (for example, the
requirement for written confirmation of an oral
notification), and may substitute substantive state
law requirements affording greater consumer
protection than Regulation E. (Staff Commentary
205.7(b)(10)-1). To take advantage of the longer
time periods for resolving errors under Sec-
tion 205.11(c)(3) (for new accounts as defined in
Regulation CC, transfers initiated outside the
United States, or transfers resulting from POS
debit card transactions), a financial institution
must have disclosed these longer time periods.
Similarly, a financial institution relying on the
exception from provisional crediting in Sec-
tion 205.11(c)(2) for accounts relating to exten-
sions of credit by securities brokers and dealers
(Regulation T, 12 CFR Part 220) must disclose
accordingly (Staff Commentary 205.7(b)(10)-2).

Change in Terms; Error-Resolution
Notice—Section 205.8

If a financial institution contemplates a change in
terms it must mail or deliver a written or electronic
notice to the consumer at least 21 days before the
effective date of any change in a term or condition
required to be disclosed under Section 205.7(b) if
the change would result in any of the following:

e Increased fees or charges;
e Increased liability for the consumer;
e Fewer types of available EFTs; or

e Stricter limitations on the frequency or dollar
amounts of transfers (Section 205.8(a)(1)).

If an immediate change in terms or conditions is
necessary to maintain or restore the security of an
EFT system or account, the financial institution
does not need to give prior notice. However, if the
change is to be permanent, the financial institution
must provide notice in writing of the change to the
consumer on or with the next regularly scheduled
periodic statement or within 30 days, unless
disclosures would jeopardize the security of the
system or account. (Section 205.8(a)(2)).

For accounts to or from which EFTs can be
made, the financial institution must mail, deliver, or
provide electronically to the consumer, at least
once each calendar year, the error-resolution
notice in 12 CFR 205 Appendix A—Model Form
A-3, or one substantially similar. Alternatively, the
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financial institution may include an abbreviated
error-resolution notice substantially similar to the
notice set out in Appendix A (Model Form A-3) with
each periodic statement. (Section 205.8(b)).

Disclosures at Automated Teller
Machines—Section 205.16

An ATM operator that charges a fee is required to
post notice that a fee will be imposed and dis-
close the amount of the fee (Section 205.16(b)).
Notices must be posted both (1) in a prominent
and conspicuous location on or at the machine;
and (2) on the screen or on a paper notice before
the consumer is committed to paying a fee. (Sec-
tion 205.16(c)(1) and (2)). The fee may be im-
posed by the ATM operator only if (1) the con-
sumer is provided the required notices, and
(2) the consumer elects to continue the transac-
tion. (Section 205.16(¢e)).

The “prominent and conspicuous notice” stan-
dard applies to notice posted on or at the ATM. The
“clear and readily understandable standard” ap-
plies to the content of the notice. The requirement
that the notice be in a retainable format only applies
to printed notices (not those on the ATM screen)
(Section 205.16(c)).

These fee disclosures are not required where a
network owner is not charging a fee directly to the
consumer (i.e., some network owners charge an
interchange fee to financial institutions whose
customers use the network). (Staff Commentary
205.7(b)(5)-3). If the network practices change
such that the network charges the consumer
directly, these fee disclosure requirements would
apply to the network. (Section 205.7(c)).

Overdraft Service Disclosures—Section
205.17

Disclosure requirements for overdraft services are
addressed in Section Il of this document.

Gift Card Disclosures—Section
205.20(c)

Disclosures must be clear and conspicuous and
generally in a written or electronic form (except for
certain pre-purchase disclosures, which may be
given orally) that the consumer may retain. The fees
and terms and conditions of expiration that are
required to be disclosed prior to purchase may not
be changed after purchase.

A number of disclosures must be made on the
actual card. Making such disclosures in an accom-
panying terms and conditions document, on pack-
aging surrounding a certificate or card, or on a
sticker or other label affixed to the certificate or
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card does not constitute a disclosure on the
certificate or card. Those disclosures include the
following:

e The existence, amount, and frequency of any
dormancy, inactivity, or service fee;

e The expiration date for the underlying funds (or
the fact that the funds do not expire);

e A toll-free telephone number and (if any) a Web
site that the consumer may use to obtain a
replacement certificate or card if the certificate or
card expires while underlying funds are still
available;

e A statement that the certificate or card expires,
but the underlying funds do not expire or expire
later than the certificate or card, as well as a
statement that the consumer may contact the
issuer for a replacement card; 7 and

e A toll-free telephone number and (if any) a Web
site that the consumer may use to obtain
information about fees.

Additional Disclosure Requirements Regarding
Fees. In addition to the disclosure requirements
related to dormancy, inactivity, or service fees, all
other fees must be disclosed as well. These
disclosures must be provided on or with the
certificate or card and disclosed prior to purchase.
The certificate or card must also disclose a toll-free
telephone number and Web site, if one is main-
tained, that a consumer may use to obtain fee
information or replacement certificates or cards.
(Section 205.20(f))

Disclosure Requirements for Loyalty, Award,
or Promotional Gift Cards §205.20(a)(4)

To qualify for the exclusion for loyalty, award, or
promotional gift cards, the following must be
disclosed:

e A statement indicating that the card, code, or
other device is issued for loyalty, award, or
promotional purposes, which must be included
on the front of the card, code, or other device;

The expiration date for the underlying funds,
which must be included on the front of the card,
code, or other device;

The amount of any fees that may be imposed in
connection with the card, code, or other device,
and the conditions under which they may be
imposed, which must be provided on or with the
card, code, or other device; and

A toll-free telephone number and, if one is
maintained, a Web site, that a consumer may use

7. This requirement does not apply to non-reloadable
certificates or cards that expire seven years or more after the date
of manufacture.
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to obtain fee information, which must be included
on the card, code, or other device.

Amendments to Regulation E were issued on
August 11, 2010. The amendments implemented
legislation that modified the effective date of certain
disclosure and card expiration requirements in the
gift card provisions of the Credit Card Accountabil-
ity Responsibility and Disclosure Act of 2009 for
cards produced prior to April 1, 2010.

The disclosures and card expiration require-
ments that may be delayed, until January 31, 2011,
are:

(1) Disclosures required to be made prior to
purchase (see 205.20(c)(3));

(2) Disclosures that must be stated on the certifi-
cate or card regarding the fees and expiration
dates (see 205.20(d)(2), (e)(1) & (e)(3)); and

(3) Disclosures that may be provided on or with the
certificate or card (see 205.20(f)).

Gift cards must comply with all other provisions
of the gift card rule.

Issuers must make the following disclosures on
in-store signs, messages during customer service
calls, Web sites, and general advertising:

e The funds underlying the gift card do not expire;

e Consumers have the right to receive a free
replacement card, along with the packaging and
materials that typically accompany the gift card;
and

e The issuer will charge dormancy, inactivity, or
service fees only if the fee is permitted by the gift
card rule.

The issuer must make the disclosures on in-store
signs and via general advertising until January 31,
2011, and via customer service call center and
Web site disclosures until January 31, 2013.

See 205.20(h).

I1l. Electronic Transaction Overdraft
Services Opt In— Section 205.17

Background. In recent years overdraft protection
services have been extended to cover overdrafts
resulting from non-check transactions, including
ATM withdrawals, debit card transactions at point
of sale, on-line transactions, preauthorized trans-
fers, and ACH transactions. Generally, institutions
charge a flat fee each time an overdraft is paid,
although some institutions have a tiered fee
structure and charge higher fees based on the
amount of the negative balance at the end of the
day or as the number of overdrafts increases.
Institutions commonly charge the same amount for
paying check and ACH overdrafts as they would if
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they returned the item unpaid. Some institutions
also impose a fee for each day the account remains
overdrawn. For debit card overdrafts, the dollar
amount of the fee and multiple assessments can
exceed the dollar amount of the overdrafts.

In 2005, the agencies issued guidance concern-
ing the marketing, disclosure, and implementation
of overdraft programs. The guidance also covers
safety and soundness considerations, and estab-
lishes a number of best practices financial institu-
tions should incorporate into their overdraft pro-
grams. The 2009 revisions to Regulation E
supersede portions of the guidance related to ATM
and one time debit card overdraft transactions.
However, in addition to the revised Regulation E
requirements, institutions are again advised to
incorporate their agency’s overdraft guidance into
their overdraft protection programs.

Section 205.17 was added in the 2009 revision to
Regulation E.8 It provides consumers with a choice
to opt into their institution’s overdraft protection
program and be charged a fee for overdrafts for
ATM and one-time debit card transactions. It also
requires disclosure of the fees and terms associ-
ated with the institution’s overdraft service. Before
an institution may assess overdraft fees, the
consumer must opt in, or affirmatively consent, to
the overdraft service for ATM and one-time debit
card transactions, and the consumer has an
ongoing right to revoke consent. Institutions may
not require an opt in for ATM and one-time debit
transactions as a condition to the payment of
overdrafts for checks and other transactions. The
account terms, conditions and features must be the
same for consumers who opt in and for those who
do not.

Opt-In Requirement for Overdraft Services. The
financial institution may assess a fee for paying an
ATM or one-time debit card transaction pursuant to
an overdraft service only if it has met the following
requirements:

e The financial institution has provided the con-
sumer with a written (or, if the consumer agrees,
electronic) notice, segregated from all other
information, describing the overdraft service;

e The financial institution has provided a reason-
able opportunity for the consumer to affirmatively
consent (opt in) to the overdraft service for ATM
and one-time debit card transactions;

e The financial institution has obtained the consum-
er's affirmative consent (opt in) for ATM and
one-time debit card transactions; and

e The financial institution has mailed or delivered
written (or, if the consumer agrees, electronic)
confirmation of the consent, including a state-

8. 74 FR 59033, Nov. 17, 2009; 75 FR 31665, June 4, 2010.
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ment informing the consumer of the right to
revoke consent. An institution complies if it
adopts reasonable procedures to ensure that it
assesses overdraft fees only for transactions
paid after mailing or delivering the confirmation to
the consumer. (Section 205.17(b)(1); Commen-
tary 205.17(b)-7))

Fee Prohibitions. As a general rule, an institution
may not charge overdraft fees for paying an ATM or
one-time debit card transaction unless the con-
sumer has opted in. The fee prohibition also
applies to an institution that has a policy and
practice of not paying an ATM or one-time debit
card overdraft when it reasonably believes at the
time of the authorization request that the consumer
does not have sufficient funds available to pay the
transaction, although the institution does not have
to comply with the notice and opt-in requirements.
(Commentary 205.17(b)-1(iv))

Lack of consent does not prohibit the financial
institution from paying ATM or one-time debit card
overdrafts. However, the financial institution may
charge a fee only if the consumer has consented to
the institution’s overdraft service for ATM and
one-time debit card transactions. (Commentary
205.17(b)-2) Conversely, the financial institution is
not required to pay an ATM or one-time debit card
overdraft even if the consumer has consented to
pay a fee. (Commentary 205.17(b)-3)

For a consumer who has not opted in, if a fee or
charge is based on the amount of the outstanding
negative balance, an institution may not charge a
fee for a negative balance that is solely attributable
to an ATM or one-time debit card transaction.
However, an institution may assess a fee if the
negative balance is attributable in whole or in part
to a check, ACH transaction or other type of
transaction not subject to the prohibition on assess-
ing overdraft fees. (Commentary 205.17(b)-8)

For a consumer who has not opted in, the
institution may not assess daily or sustained
negative balance, overdraft, or similar fees for a
negative balance, based solely on ATM or one-time
debit card transactions. However, if the negative
balance is attributable in part to a check, ACH
transaction or other type of transaction not subject
to the prohibition on assessing overdraft fees, the
institution may charge a daily or sustained over-
draft or similar fee, even if the consumer has not
opted in. The date the fee may be charged is
based on the date on which the check, ACH, or
other type of transaction is paid into overdraft.
(Commentary 205.17(b)-9)

Contents and Format of Notice. The notice
describing the overdraft service must be substan-
tially similar to Model Form A-9. The notice must
include all of the following items, and may not
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contain any other information not expressly speci-
fied or otherwise permitted:

e A brief description of the overdraft service and
the types of transactions for which the financial
institution may charge a fee;

The dollar amount of any fee that may be
charged for an ATM or one-time debit card
transaction, including any daily or other overdraft
fees;?

e The maximum number of fees that may be
charged per day, or, if applicable, that there is no
limit;

e An explanation of the right to affirmatively con-
sent to the overdraft service, including the
methods by which the consumer may consent;1°
and

The availability of a line of credit or a service that
transfers funds from another account to cover
overdrafts, if the financial institution offers those
alternatives.’ (Section 205.17(d)(1) through
(d)(5))

The financial institution also may (but is not
required to) include the following information, to the
extent applicable:

e Disclosure of the right to opt into, or out of, the
payment of overdrafts for other types of transac-
tions (e.g. checks, ACH transactions, or auto-
matic bill payments) and a means for the
consumer to exercise such choices;

e Disclosure of the financial institution’s returned
item fee, as well as the fact that merchants may
charge additional fees;

e Disclosure of the right to revoke consent. (Sec-
tion 205.17(d)(6))

Reasonable opportunity to consent. The financial
institution must provide a reasonable opportunity to
consent. Reasonable methods of consent include
mail - if the financial institution provides a form for
the consumer to fill out and mail, telephone - if the
financial institution provides a readily-available
telephone line that the consumer may call, elec-

9. If the amount of the fee may vary based on the number of
times the consumer has overdrawn the account, the amount of the
overdraft, or other factors, the financial institution must disclose
the maximum fee.

10. Institutions may tailor the response portion of Model Form
A-9 to the methods offered. For example, a tear-off portion of
Model Form A-9 is not necessary if consumers may only opt-in by
telephone or electronically. (Commentary 205.17(d)-3).

11. If the institution offers both a line of credit subject to the
Board’s Regulation Z (12 CFR part 226) and a service that
transfers funds from another account of the consumer held at the
institution to cover overdrafts, the institution must state in its opt-in
notice that both alternative plans are offered. If the institution
offers one, but not the other, it must state in its opt-in notice the
alternative plan that it offers. If the institution does not offer either
plan, it should omit the reference to the alternative plans.
(Commentary 205.17(d)-5). If the financial institution offers
additional alternatives for paying overdrafts, it may (but is not
required to) disclose those alternatives. § 205.17(d)(5).
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tronic means - if the financial institution provides a
form that can be accessed and processed at its
Web site, where the consumer may click on a box
to consent and click on a button to affirm consent,
or in person - if the financial institution provides a
form for the consumer to complete and present at a
branch or office. (Commentary 205.17(b)-4) The
financial institution may provide the opportunity to
consent and require the consumer to make a
choice as a step to opening an account. (Commen-
tary 205.17(b)-5)

Affirmative consent is necessary. An important
feature of the opt in is that the consumer’s
affirmative consent is necessary before the institu-
tion may charge overdraft fees for paying an ATM
or one-time debit card transaction. (205.17(b)(iii))
The consent must be separate from other consents
or acknowledgments (including a consent to re-
ceive disclosures electronically). Check boxes are
allowed, but the check box and the consumer’s
signature may only apply to the consumer’s
consent to opt in. Preprinted disclosures about the
overdraft service provided with a signature card or
contract do not constitute affirmative consent.
(Commentary 205.17(b)-6)

Confirmation and consumer’s right to revoke. Not
only must the consumer affirmatively consent, but
the institution must mail or deliver to the consumer
a written confirmation (or electronic, if the con-
sumer agrees) that the consumer has consented,
along with a statement informing the consumer of
the right to revoke the consent at any time.
(205.17(b)(iv) and Commentary 205.17(b)-7) An
institution complies with the confirmation require-
ment if it has adopted reasonable procedures to
ensure that overdraft fees are assessed only on
transactions paid after the confirmation is mailed or
delivered to the consumer. (Commentary 205.17(b)-

7))

Assessing fees. For consumers who have not
opted in, institutions are prohibited from charging
overdraft fees for paying those transactions. This
prohibition applies to daily or sustained overdraft,
negative balance or similar fees. However, the rule
does not prohibit an institution from assessing
these fees if the negative balance is attributable, in
whole or part, to a check, ACH or other transaction
not subject to the fee prohibition. However, if the
negative balance is attributable in part to an ATM
transaction, for example, and in part to a check, a
fee may be assessed based on the date when the
check is paid into overdraft, not the date of the ATM
or one-time debit transaction.

Conditioning payment of other overdrafts. The
financial institution may not condition the payment
of other types of overdraft transactions on the
consumer’s affirmative consent, and the financial
institution may not decline to pay other types of
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overdraft transactions because the consumer has
not affirmatively consented to the payment of ATM
and one-time debit card overdrafts. (Section
205.17(b)(2)) In other words, the financial institution
may not use different criteria for paying other types
of overdraft transactions for consumers who have
consented and for consumers who have not
consented. (Commentary 205.17(b)(2)-1)

Same account terms, conditions and features. In
addition, the financial institution must provide to
consumers who do not affirmatively consent the
same account terms, conditions, and features
(except the payment of ATM and one-time debit
overdrafts) that are available to consumers who do
affirmatively consent. (Section 205.17(b)(3)) That
requirement includes, but is not limited to:

e Interest rates paid;
e Fees assessed;

e The type of ATM or debit card provided to the
depositor; 12

e Minimum balance requirements; and

e On-line bill payment services. (Commentary
205.17(b)(3)-1)

Joint Accounts. Any consumer may consent, or
revoke consent, for payment of ATM or one-time
debit card transactions from a joint account.
(Section 205.17(e))

Continuing Right to Consent or Revoke. A
consumer may consent to the payment of ATM and
one-time debit card overdrafts at any time. A
consumer may also revoke consent at any time.
The financial institution must implement a revoca-
tion as soon as reasonably practicable. (Section
205.17(f)) The financial institution need not waive
overdraft fees assessed before it implements the
consumer’s revocation. (Commentary 205.17(f)-1)

Duration of Consent. Consent remains effective
until the consumer revokes it, unless the financial
institution terminates the overdraft service. (Section
205.17(g)) The financial institution may terminate
the overdraft service, for example, if the consumer
makes excessive use of the service. (Commentary
205.17(g)-1)

Effective Date. The overdraft services rule be-
came effective on January 19, 2010, and compli-
ance is mandatory on July 1, 2010. For accounts
opened on or after July 1, 2010, the financial
institution must obtain consent before charging a
fee for payment of any ATM or one-time debit
overdraft. However, for accounts opened before
July 1, 2010, the financial institution may not charge

12. For example, the financial institution may not provide a
PIN-only debit card to consumers who do not opt in, and a debit
card with both PIN and signature-debit features to consumers who
do opt in.
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a fee for paying any ATM or one-time debit
overdraft on or after August 15, 2010, unless it has
obtained consent. (See Section 205.17(c))

IV. Issuance of Access Devices—
Sections 205.5 and 205.18

In general, a financial institution may issue an
access device to a consumer only in the following
cases:

e The consumer requested it in writing or orally;3
or

e |tis arenewal of, or a substitute for, an accepted
access device (as defined in Section 205.2(a)).
(Section 205.5(a)).

Only one renewal or substitute device may
replace a previously issued device. A financial
institution may provide additional devices at the
time it issues the renewal or substitute access
device provided the institution complies with the
requirements for issuing unsolicited access de-
vices for the additional devices. (Staff Commentar-
ies 205.5(a)(2)-1 and 205.5(b)-5).

A financial institution may issue an unsolicited
access device only if the access device meets all
the following criteria. The access device is:

e Not validated—that is, it cannot be used to initiate
an EFT.

e Accompanied by the explanation that it is not
validated and how the consumer may dispose of
it if the consumer does not wish to validate it.

e Accompanied by a complete disclosure, in
accordance with Section 205.7, of the consum-
er’s rights and liabilities that will apply if the
access device is validated.

Validated only upon oral or written request from
the consumer and after a verification of the
consumer’s identity by some reasonable means
(Section 205.5(b)).

The financial institution may use any reasonable
means of verifying the consumer’s identity, but the
consumer is not liable for any unauthorized trans-
fers if an imposter succeeds in validating the
access device. (Staff Commentary 205.5(b)-4).

Payroll Card Access Devices

Consistent with Section 205.5(a), a financial institu-
tion may issue a payroll card access device only in
response to an oral or written request for the device
or as a renewal or substitute for an accepted

13. For a joint account, a financial institution may issue an
access device to each account holder for whom the requesting
holder specifically requests an access device. (Staff Commentary
205.5(a)(1)-1).
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access device. A consumer is deemed to request
an access device for a payroll account when the
consumer chooses to receive salary or other
compensation through a payroll card account.
(Staff Commentary 205.18(a)-1).

EFT Added to Credit Card

The EFTA and Regulation E apply when the
capability to initiate EFTs is added to an accepted
credit card (as defined under Regulation Z). The
EFTA and Regulation E also apply to the issuance
of an access device that permits credit extensions
under a preexisting agreement between the con-
sumer and a financial institution to extend credit
only to cover overdrafts (or to maintain a specified
minimum balance). The Truth in Lending Act and
Regulation Z govern the addition of a credit feature
to an accepted access device and, except as
discussed above, the issuance of a credit card that
is also an access device. For information on
Regulation E’s relationship to other laws, including
Truth in Lending, see Section 205.12.

V. Consumer Liability
and Error Resolution

Liability of Consumers for
Unauthorized Transfers—Section 205.6

A consumer may be liable for an unauthorized EFT
(defined in Section 205.2(m)), depending on when
the consumer notifies the financial institution and
whether an access device was used to conduct the
transaction. Under the EFTA, there is no bright-line
time limit within which consumers must report
unauthorized EFTs (71 Fed. Reg. 1638, 1653 (Jan.
10, 2006)).

The extent of the consumer’s liability is deter-
mined solely by the consumer’s promptness in
notifying the financial institution. (Staff Commentary
205.6(b)-3). Other factors may not be used as a
basis to hold consumers liable. Regulation E
expressly prohibits the following factors as the
basis for imposing greater liability than is permis-
sible under Regulation E: the consumer was
negligent (e.g., wrote a PIN on an ATM card); an
agreement between the consumer and the financial
institution provides for greater liability; or the
consumer is liable for a greater amount under state
law. (Staff Commentaries 205.6(b)-2 and 205.6(b)-
3).

A consumer may only be held liable for an
unauthorized transaction, within the limitations set
forth in Section 205.6(b), if:

e The financial institution has provided all of the
following written disclosures to the consumer:
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— A summary of the consumer’s liability for
unauthorized EFTs.

— The telephone number and address for report-
ing that an unauthorized EFT has been or may
be made.

— The financial institution’s business days.

e Any access device used to effect the EFT was an
accepted access device (as defined in Sec-
tion 205.2(a)).

e The financial institution has provided a means to
identify the consumer to whom the access device
was issued (Section 205.6(a)).

Regulation E allows, but does not require, the
financial institution to provide a separate means to
identify each consumer of a multiple-user account.
(Staff Commentary 205.6(a)-2).

The limitations on the amount of consumer
liability for unauthorized EFTs, the time limits within
which consumers must report unauthorized EFTs,
and the liability for failing to adhere to those time
limits are listed in the chart below. The financial
institution may impose less consumer liability than
is provided by Section 205.6 based on state law or
the deposit agreement. (Section 205.6(b)(6)).

Knowledge of Loss or Theft

The fact that a consumer has received a periodic
statement reflecting an unauthorized transaction is
a factor, but not conclusive evidence, in determin-
ing whether the consumer had knowledge of a loss
or theft of the access device. (Staff Commentary
205.6(b)(1)-2).

Timing of Notice

If a consumer’s delay in notifying a financial
institution was due to extenuating circumstances,
such as extended travel or hospitalization, the time
periods for notification specified above must be
extended to a reasonable time (Section 205.6(b)(4);
Staff Commentary 205.6(b)(4)-1).

Notice to the Financial Institution

A consumer gives notice to a financial institution
about unauthorized use when the consumer takes
reasonable steps to provide the financial institution
with the pertinent information, whether or not a
particular employee actually receives the informa-
tion. (Section 205.6(b)(5)(i)). Even if the consumer
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Consumer Liability for Unauthorized Transfers

Event

Timing of Consumer Notice to
Financial Institution

Maximum Liability

Loss or theft of access device!

Within two business days after
learning of loss or theft

Lesser of $50 or total amount of
unauthorized transfers

Loss or theft of access device

More than two business days
after learning of loss or theft up
to 60 calendar days after
transmittal of statement showing
first unauthorized transfer made
with access device.

Lesser of $500 or the sum of:

(a) $50 or the total amount of
unauthorized transfers
occurring in the first two
business days, whichever is
less, and

(b) The amount of unauthorized
transfers occurring after two
business days and before
notice to the financial
institution.?

Loss or theft of access device

More than 60 calendar days after
transmittal of statement showing
first unauthorized transfer made
with access device.

For transfers occurring within the

60-day period, the lesser of $500

or the sum of

(c) Lesser of $50 or the amount
of unauthorized transfers in
first two business days, and

(d) The amount of unauthorized
transfers occurring after two
business days.

For transfers occurring after the

60-day period, unlimited liability

(until the financial institution is

notified).3

Unauthorized transfer(s) not
involving loss or theft of an
access device

Within 60 calendar days after
transmittal of the periodic
statement on which the
unauthorized transfer first
appears.

No liability.

Unauthorized transfer(s) not
involving loss or theft of an
access device

More than 60 calendar days after
transmittal of the periodic
statement on which the
unauthorized transfer first

Unlimited liability for
unauthorized transfers occurring
60 calendar days after the
periodic statement and before

appears.

notice to the financial institution.

1. Includes a personal identification number (PIN) if used
without a card in a telephone transaction, for example.

2. Provided the financial institution demonstrates that these
transfers would not have occurred had notice been given within
the two-business-day period.

is unable to provide the account number or the
card number, the notice effectively limits the
consumer’s liability if the consumer sufficiently
identifies the account in question, for example, by
giving the name on the account and the type of
account. (Staff Commentary 205.6(b)(5)-3). At the
consumer’s option, notice may be given in person,
by telephone, or in writing. (Section 205.6(b)(5)(ii)).
Notice in writing is considered given at the time the
consumer mails the notice or delivers the notice for
transmission by any other usual means to the
financial institution. Notice may also be considered
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3. Provided the financial institution demonstrates that these
transfers would not have occurred had notice been given within
the 60-day period.

given when the financial institution becomes aware
of circumstances leading to the reasonable belief
that an unauthorized transfer has been or may be
made. (Section 205.6(b)(5)(iii)).

Relation of Error Resolution
to Truth in Lending

Regulation E’s liability and error-resolution provi-
sions apply to an extension of credit that occurs
under an agreement between the consumer and a
financial institution to extend credit when the
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consumer’s account is overdrawn, to maintain a
specified minimum balance in the consumer’s
account, or under an overdraft service (Section
205.12(a)(1)(ii)). As provided in Section 205.12 and
related commentary, for transactions involving
access devices that also function as credit cards,
the liability and error-resolution provisions of Regu-
lation E or Regulation Z will apply depending on the
nature of the transaction:

e |f the unauthorized use of a combined access
device—credit card solely involves an extension
of credit, other than an extension of credit
described under Section 205.12(a)(1)(ii)), and
does not involve an EFT, for example, when the
card is used to draw cash advances directly from
a credit line, only the error resolution provisions of
Regulation Z will apply.

If the unauthorized use of a combined access
device-credit card involves only an EFT, for
example, debit card purchases or cash withdraw-
als at an ATM from a checking account, only the
error resolution provisions of Regulation E will
apply.

If a combined access device—credit card is
stolen and unauthorized transactions are made
by using the card as both a debit card and a
credit card, Regulation E will apply to the
unauthorized transactions in which the card was
used as a debit card, and Regulation Z will apply
to the unauthorized transactions in which the
card was used as a credit card.

Procedures for Resolving Errors—
Section 205.11

This section defines the term error and describes
the steps the consumer must take when asserting
an error in order to receive the protection of the
EFTA and Regulation E, and the procedures that a
financial institution must follow to resolve an
alleged error.

An error includes any of the following:
e An unauthorized EFT.

e An incorrect EFT to or from the consumer’s
account.

e The omission from a periodic statement of an EFT
to or from the consumer’s account that should
have been included.

e A computational or bookkeeping error made by
the financial institution relating to an EFT.

e The consumer’s receipt of an incorrect amount of
money from an electronic terminal.

e An EFT not identified in accordance with the
requirements of Sections 205.9 or 205.10(a).

e A consumer’s request for any documentation

14 (6/11) ® Reg. E

required by Sections 205.9 or 205.10(a) or for
additional information or clarification concerning
an EFT. (Section 205.11(a)(1)).

The term error does not include

e A routine inquiry about the balance in the
consumer’s account or a request for duplicate
copies of documentation or other information that
is made only for tax or other record-keeping
purposes (Sections 205.11(a)(2)(i), (i), and (iii)).

e The fact that a financial institution does not make
aterminal receipt available for a transfer of $15 or
less in accordance with 205.9(e) (Staff Commen-
tary 205.11(a)-6).

A financial institution must comply with the
error-resolution procedures in Section 205.11 with
respect to any oral or written notice of error from the
consumer that:

* The financial institution receives not later than 60
days after sending a periodic statement or other
documentation first reflecting the alleged error
(see 205.14 and 205.18).

e Enables the financial institution to identify the
consumer’s name and account number.

¢ |ndicates why the consumer believes the error
exists and, to the extent possible, the type, date,
and amount of the error (Section 205.11(b)(1)).

A financial institution may require a consumer to
give written confirmation of an error within 10
business days of giving oral notice. The financial
institution must provide the address where confir-
mation must be sent (Section 205.11(b)(2)).

Error-Resolution Procedures

After receiving a notice of error, the financial
institution must do all of the following:

® Promptly investigate the oral or written allegation
of error.

e Complete its investigation within 10 business
days (Section 205.11(c)(1)).

e Report the results of its investigation within three
business days after completing its investigation.

e Correct the error within one business day after
determining that an error has occurred.

The financial institution may take up to 45
calendar days (Section 205.11(c)(2)) to complete
its investigation provided it:

e Provisionally credits the funds (including interest,
where applicable) to the consumer’s account
within the 10-business-day period.

e Advises the consumer within 2 business days of
the provisional crediting.

e Gives the consumer full use of the funds during
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the investigation.

A financial institution need not provisionally
credit the account to take up to 45 calendar days to
complete its investigation if the consumer fails to
provide the required written confirmation of an oral
notice of error, or if the notice of error involves an
account subject to the margin requirements or
other aspects of Regulation T (Securities Credit by
Brokers and Dealers, 12 CFR Part 220) (Section
205.11(c)(2)(I)(B)).

However, where an error involves an unauthor-
ized EFT, the financial institution must comply with
the requirements of the provisions relating to
unauthorized EFTs before holding the consumer
liable, even if the consumer does not provide a
notice of error within the time limits in Sec-
tion 205.11(b) (Staff Commentary 205.11(b)(1)-7).

When investigating a claim of error, the financial
institution need only review its own records if the
alleged error concerns a transfer to or from a third
party, and there is no agreement between the
financial institution and the third party for the type of
EFT involved (Section 205.11(c)(4)). However, the
financial institution may not limit its investigation
solely to the payment instructions where other
information within the financial institution’s records
pertaining to a particular account may help to
resolve a consumer’s claim. (Staff Commentary
205.11(c)(4)-5).

If, after investigating the alleged error, the
financial institution determines that an error has
occurred, it must promptly (within one business
day after such determination) correct the error,
including the crediting of interest if applicable. The
financial institution must provide within three busi-
ness days of the completed investigation an oral or
written report of the correction to the consumer
and, as applicable, notify the consumer that the
provisional credit has been made final. (Section
205.11(c)(2)(iii) and (iv)).

If the financial institution determines that no error
occurred or that an error occurred in a different
manner or amount from that described by the
consumer, the financial institution must mail or
deliver a written explanation of its findings within
three business days after concluding its investiga-
tion. The explanation must include a notice of the
consumer’s rights to request the documents upon
which the financial institution relied in making its
determination. (Section 205.11(d)).

Upon debiting a provisionally credited amount,
the financial institution must notify the consumer of
the date and amount of the debit and of the fact that
the financial institution will honor (without charge)
checks, drafts, or similar paper instruments pay-
able to third parties and preauthorized debits for
five business days after transmittal of the notice.
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The financial institution need honor only items that it
would have paid if the provisionally credited funds
had not been debited. Upon request from the
consumer, the financial institution must promptly
mail or deliver to the consumer copies of docu-
ments upon which it relied in making its determina-
tion (Section 205.11(d)(2)).

If a notice involves an error that occurred within
30 days after the first deposit to the account was
made, the time periods are extended from 10 and
45 days, to 20 and 90 days, respectively. If the
notice of error involves a transaction that was not
initiated in a state or resulted from a point-of-sale
debit card transaction, the 45-day period is
extended to 90 days (Section 205.11(c)(3)).

If a financial institution has fully complied with
the investigation requirements, it generally does
not need to reinvestigate if a consumer later
reasserts the same error. However, it must
investigate a claim of error asserted by a
consumer following receipt of information pro-
vided pursuant to Section 205.11(a)(1)(vii) (Sec-
tion 205.11(e)).

VI. Receipts and Periodic Statements

Documentation of Transfers—
Section 205.9

Electronic Terminal Receipts

Receipts must be made available at the time a
consumer initiates an EFT at an electronic terminal
(Section 205.9(a)). Financial institutions may pro-
vide receipts only to consumers who request one
(Staff Commentary 205.9(a)-1). The receipt must
include, as applicable:

e Amount of the transfer—a charge for making the
transfer may be included in the amount, provided
the charge is disclosed on the receipt and on a
sign posted on or at the terminal.

e Date—the date the consumer initiates the trans-
fer.

e Type of transfer and type of account—
descriptions such as “withdrawal from checking”
or “transfer from savings to checking” are
appropriate. This is true even if the accounts are
only similar in function to a checking account
(such as a share draft or NOW account) or a
savings account (such as a share account). If the
access device used can only access one
account, the type of account may be omitted.
(Staff Commentaries 205.9(a)(3)-1; 205.9(3)-2;
205.9(3)-4; and 205.9(3)-5).

e Number or code identifying the consumer’s
account(s) or the access device used to initiate
the transfer—the number and code need not
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exceed four digits or letters.

Location of the terminal—The location of the
terminal where the transfer is initiated or an
identification, such as a code or terminal number.
If the location is disclosed, except in limited
circumstances where all terminals are located in
the same city or state, the receipt must include
the city and state or foreign country and one of
the following:

— Street address of the terminal;

— Generally accepted name for the location of
the terminal (such as an airport, shopping
center, or branch of a financial institution); or

— Name of the entity (if other than the financial
institution providing the statement) at whose
place of business the terminal is located, such
as a store, and the city, state, or foreign
country (Section 205.9(a)(5)).

e Name of any third party to or from whom funds
are transferred—a code may be used to identify
the party if the code is explained on the receipt.
This requirement does not apply if the name of
the party is provided by the consumer in a
manner the terminal cannot duplicate on the
receipt, such as on a payment stub. (Section
205.9(a)(6) and Staff Commentary 205.9(a)(6)-1).

Receipts are not required for electronic EFTs of
$15 or less. (Section 205.9(e)).

Periodic Statements

Periodic statements must be sent for each monthly
cycle in which an EFT has occurred, and at least
quarterly if no EFT has occurred. (Section 205.9(b)).
For each EFT made during the cycle, the statement
must include, as applicable:

e Amount of the transfer—if a charge was imposed
at an electronic terminal by the owner or operator
of the terminal, that charge may be included in
the amount.

Date the transfer was posted to the account.

Type of transfer(s) and type of account(s) to or
from which funds were transferred.

For each transfer (except deposits of cash, or a
check, draft or similar paper instrument, to the
consumer's account) initiated at an electronic
terminal, the terminal location as required for the
receipt under Section 205.9(a)(5).

Name of any third-party payee or payor.

e Account number(s).

Total amount of any fees and charges, other than
a finance charge as defined by Regulation Z,
assessed during the period for making EFTs, the
right to make EFTs, or for account maintenance.
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e Balance in the account at the beginning and
close of the statement period.

e Address and telephone number to be used by
the consumer for inquiries or notice of errors. If
the financial institution has elected to send the
abbreviated error notice with every periodic
statement, the address and telephone number
may appear on that document.

e |f the financial institution has provided a tele-
phone number which the consumer can use to
find out whether or not a preauthorized transfer
has taken place, that telephone number.

Exceptions to the Periodic Statement Requirement
for Certain Accounts.

Passbook accounts. Where a consumer’s pass-
book may not be accessed by an EFT other than
preauthorized transfers to the account, a periodic
statement need not be sent, provided that the
financial institution updates the consumer’s pass-
book or provides the required information on a
separate document at the consumer’s request. To
update the passbook, the amount and date of each
EFT made since the passbook was last presented
must be listed. (Section 205.9(c)(1)(i)). For other
accounts that may be accessed only by preautho-
rized transfers to the account, the financial institu-
tion must send a periodic statement at least
quarterly. (Section 205.9(c)(1)(ii)).

Transfers between accounts. If a transfer occurs
between two accounts of the consumer at the same
financial institution, the transfer need only be
documented for one of the two accounts (Section
205.9(c)(2)). A preauthorized transfer between two
accounts of the consumer at the same financial
institution is subject to the Section 205.9(c)(1) rule
on preauthorized transfers and not the Sec-
tion 205.9(c)(2) rule on intra-institutional transfers
(Section 205.9(c)(3)).

Documentation for foreign-initiated transfers. If
an EFT is initiated outside the United States, the
financial institution need not provide a receipt or a
periodic statement reflecting the transfer if it treats
an inquiry for clarification or documentation as a
notice of error. (Section 205.9(d)).

Alternatives to Periodic Statements for Financial
Institutions Offering Payroll Card Accounts—
Section 205.18

This section provides an alternative to providing
periodic statements for payroll card accounts if
financial institutions make the account information
available to consumers by specific means. In
addition, this section clarifies how financial institu-
tions that do not provide periodic statements for
payroll card accounts can comply with the Regu-
lation E requirements relating to initial disclosures,
the annual error-resolution notice, liability limits,
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and the error-resolution procedures.

Typically, employers and third-party service
providers do not meet the definition of a “financial
institution” subject to the regulation because they
neither (i) hold payroll card accounts nor (ii) issue
payroll cards and agree with consumers to provide
EFT services in connection with payroll card
accounts. However, to the extent an employer or a
service provider undertakes either of these func-
tions, it would be deemed a financial institution
under the regulation. (Staff Commentary 205.18(a)-
2).

Alternative to Periodic Statements

A financial institution does not need to furnish
periodic statements required by Section 205.9(b) if
the financial institution makes available to the
consumer the following:

e The account balance, through a readily available
telephone line.

e An electronic history of account transactions
covering at least 60 days preceding the date the
consumer electronically accesses the account.

A written history of the account transactions
provided promptly in response to an oral or
written request and covering at least 60 days
preceding the date the financial institution re-
ceives the consumer’'s request (Section
205.18(b)(1)).

The history of account transactions must include
the same type of information required on periodic
statements under Section 205.9(b) (Section
205.18(b)(2)).

Requirements to Comply with Regulation E

If a financial institution provides an alternative to
periodic statements under Section 205.18(b), it
must comply with the following:

e Modify the initial disclosures under 205.7(b) by
disclosing:

— A telephone number that the consumer may
call to obtain the account balance; the means
by which the consumer can obtain an elec-
tronic account history, such as the address of
an Internet website; and a summary of the
consumer’s right to receive a written account
history upon request (in place of the summary
of the right to receive a periodic statement
required by Section 205.7(b)(6)), including a
telephone number to call to request a history.
The disclosure required by Section
205.18(c)(1)(i) may be made by providing a
notice substantially similar to the notice con-
tained in paragraph A-7(a) in Appendix A of
Part 205.

— A notice concerning error resolution that is
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substantially similar to the notice contained in
paragraph A-7(b) in Appendix A, in place of
the notice required by Section 205.7(b)(10).

e Provide an annual error-resolution notice that is
substantially similar to the notice contained in
paragraph (b) to A-7—Model Clauses for Finan-
cial Institutions Offering Payroll Card Accounts in
Appendix A of Part 205, in place of the notice
required by Section 205.8(b). Alternatively, a
financial institution may include on or with each
electronic and written history provided in accor-
dance with Section 205.18(b)(1), a notice sub-
stantially similar to the abbreviated notice for
periodic statements contained in paragraph
A-3(b) in Appendix A, modified as necessary to
reflect the error-resolution provisions set forth in
this section.

Limits on consumer liability.

— For purposes of Section 205.6(b)(3), the 60-
day period for reporting any unauthorized
transfer begins on the earlier of:

e The date the consumer electronically ac-
cesses the consumer’s account under para-
graph (b)(1)(ii), provided that the electronic
history made available to the consumer
reflects the transfer; or

e The date the financial institution sends a
written history of the consumer’s account
transactions requested by the consumer
under Section 205.18(b)(1)(iii) in which the
unauthorized transfer is first reflected.

— Afinancial institution may limit the consumer’s
liability for an unauthorized transfer as pro-
vided under Section 205.6(b)(3) for transfers
reported by the consumer within 120 days after
the transfer was credited or debited to the
consumer’s account.

e Comply with error-resolution requirements.

— An error notice is considered timely, and the
financial institution must comply with the re-
quirements of Section 205.11, if the financial
institution receives notice from the consumer
no later than the earlier of:

e 60 days after the date the consumer elec-
tronically accesses the consumer’s account
under Section 205.18(b)(1)(ii), provided that
the electronic history made available to the
consumer reflects the alleged error; or

e 60 days after the date the financial institution
sends a written history of the consumer’s
account transactions requested by the con-
sumer under Section 205.18(b)(1)(iii) in
which the alleged error is first reflected.

— Alternatively, a financial institution complies
with the error-resolution requirements in sec-
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tion 205.11 if it investigates any oral or written
notice of an error from the consumer that is
received by the financial institution within 120
days after the transfer allegedly in error was
credited or debited to the consumer’s account.

VII. Gift Cards— Section 205.20

Background

A gift card is a type of prepaid card that is
designed to be purchased by one consumer and
given to another consumer as a present or
expression of appreciation or recognition. When
provided in the form of a plastic card, a user of a
gift card is able to access and spend the value
associated with the device by swiping the card at a
POS terminal, much as a person would use a debit
card. There are two distinct types of gift cards:
closed-loop cards and open-loop cards. Closed-
loop gift cards constitute the majority of the gift
card market, are typically issued by a merchant,
not by a financial institution, and generally can only
be used to make purchases at the merchant or
group of merchants. Open-loop gift cards are
generally issued by financial institutions, typically
carry a card network brand logo, can be used at a
wide variety of merchants and are more likely to
carry fees compared to closed-loop gift cards,
including card issuance and transaction-based
fees. Open-loop gift cards are more likely to offer
the capability of being reloaded with additional
value (reloadable) than are closed-loop gift cards.

Concerns have been raised regarding the amount
of fees associated with gift cards, the expiration
dates of gift cards, and the adequacy of disclo-
sures. Consumers who do not use the value of the
card within a short period of time may be surprised
to find that the card has expired or that dormancy
or service fees have reduced the value of the card.
Even where fees or terms are disclosed on or with
the card, the disclosures may not be clear and
conspicuous. This rule contains restrictions on
dormancy, inactivity and service fees and expira-
tion dates.

Scope of the gift card rule. The rule is generally
limited to gqift certificates, store gift cards, or
general-use prepaid cards sold or issued to
consumers primarily for personal, family, or house-
hold purposes. It generally does not apply to cards,
codes, or other devices that are reloadable and not
marketed or labeled as a gift card or gift certificate
and loyalty, award, and promotional gift cards. See
also the exclusions from the gift card definitions,
described above.

Restrictions on Dormancy, Inactivity, or Service
Fees (Section 205.20(d)). No person may impose a
dormancy, inactivity, or service fee with respect to
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a gift certificate, store gift card, or general-use
prepaid card, unless three conditions are satisfied:

e There has been no activity with respect to the
certificate or card within the one-year period prior
to the imposition of the fee;

Only one such fee is assessed in a given
calendar month; and

Disclosures regarding dormancy, inactivity, or
service fees are clearly and conspicuously stated
on the certificate or card, and the person issuing
or selling the certificate or card has provided
these disclosures to the purchaser before the
certificate or card is purchased. See the disclo-
sure section, above, for additional information.

Expiration Date Restrictions (Section 205.20(e)).
A gift certificate, store gift card, or general-use
prepaid card may not be sold or issued unless the
expiration date of the funds underlying the certifi-
cate or card is no less than five years after the date
of issuance (in the case of a gift certificate) or five
years after the date of last load of funds (in the case
of a store gift card or general-use prepaid card). In
addition, information regarding whether funds un-
derlying a certificate or card may expire must be
clearly and conspicuously stated on the certificate
or card and disclosed prior to purchase.

No person may sell or issue a certificate or card
with an expiration date unless the person has
established policies and procedures to provide
consumers with a reasonable opportunity to pur-
chase a certificate or card that has an expiration
date that is at least five years from the date of
purchase. A person who has established policies
and procedures to prevent the sale of a certificate
or card with less than five years from the date of
purchase satisfies this requirement.

A certificate or card generally must include a
disclosure alerting consumers to the difference
between the certificate or card expiration date and
the funds expiration date, if any, and that the
consumer may contact the issuer for a replacement
card. This disclosure must be stated with equal
prominence and in close proximity to the certificate
or card expiration date. Non-reloadable certificates
or cards that bear an expiration date on the
certificate or card that is at least seven years from
the date of manufacture need not include this
disclosure. See the disclosure section, above, for
additional information.

To ensure that consumers are able to access the
underlying funds for the full five-year period, fees
may not be imposed for replacing an expired
certificate or card if the underlying funds remain
valid (unless the card has been lost or stolen). In
lieu of sending a replacement certificate or card,
issuers may remit, without charge, the remaining
balance of funds to the consumer.
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Effective Date. The requirements of this section
apply to any gift certificate, store gift card, or
general-use prepaid card sold to a consumer on or
after August 22, 2010 or provided to the consumer
as a replacement for such certificate or card. 4

VIII. Other Requirements

Preauthorized Transfers—Section 205.10

A preauthorized transfer may be either a credit to,
or a debit from, an account.

Preauthorized Transfers
to a Consumer’s Account

When an account is scheduled to be credited by a
preauthorized EFT from the same payor at least
once every 60 days, the financial institution must
provide some form of notice to the consumer so
that the consumer can find out whether or not the
transfer occurred (Section 205.10(a)). The notice
requirement will be satisfied if the payor provides
notice to the consumer that the transfer has been
initiated. If the payor does not provide notice, the
financial institution must adopt one of three alter-
native procedures for giving notice.

e The financial institution may give the consumer
oral or written notice within two business days
after a preauthorized transfer occurs.

e The financial institution may give the consumer
oral or written notice, within two business days
after the preauthorized transfer was scheduled to
occur, that the transfer did not occur.

e The financial institution may establish a readily
available telephone line'® that the consumer may
call to find out whether a preauthorized transfer
has occurred. If the financial institution selects
this option, the telephone number must be
disclosed on the initial disclosures and on each
periodic statement.

The financial institution need not use any specific
language to give notice but may not simply provide
the current account balance (Staff Commentary
205.10(a)(1)-1). The financial institution may use
different methods of notice for different types of
preauthorized transfers and need not offer consum-
ers a choice of notice methods (Staff Commentary

14.  For gift cards produced before April 1, 2010, the
mandatory compliance date is extended to January 31, 2011, for
several disclosures on the card. 12 CFR ? 205.20(h).

15. The telephone line must be “readily available” so that
consumers calling to inquire about transfers are able to have their
calls answered reasonably promptly during normal business
hours. During the initial call in most cases and within two business
days after the initial call in all cases, the financial institution should
be able to verify whether the transfer was received. (Staff
Commentary 205.10(a)(1)-5). Within its primary service area, a
financial institution must provide a local or toll-free telephone
number. (Staff Commentary 205.10(a)(1)-7).
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205.10(a)(1)-2).

The financial institution that receives a preautho-
rized transfer must credit the consumer’s account
as of the day the funds are received (Sec-
tion 205.10(a)(3)).

Preauthorized Transfers
from a Customer’s Account

Preauthorized transfers from a consumer’s ac-
count may only be authorized by the consumer in
writing and signed or similarly authenticated by
the consumer. (Section 205.10(b)). Signed, written
authorizations may be provided electronically,
subject to the E-Sign Act (Staff Commentary
205.10(b)-5). In all cases, the party that obtains
the authorization from the consumer must provide
a copy to the consumer. If a third-party payee fails
to obtain an authorization in writing or fails to pro-
vide a copy to the consumer, the third-party payee
and not the financial institution has violated Regu-
lation E (Staff Commentary 205.10(b)-2).

Stop Payments

Consumers have the right to stop payment of
preauthorized transfers from accounts. The con-
sumer must notify the financial institution orally or in
writing at any time up to three business days before
the scheduled date of the transfer (Section
205.10(c)(1)). If the debit item is resubmitted, the
institution must continue to honor the stop-payment
order (Staff commentary 205.10(c)(1)). The finan-
cial institution may require written confirmation of
an oral stop-payment order to be made within 14
days of the consumer’s oral notification. If the
financial institution requires a written confirmation,
it must inform the consumer at the time of the oral
stop-payment order that written confirmation is
required and provide the address to which the
confirmation should be sent. If the consumer fails to
provide written confirmation, the oral stop-payment
order ceases to be binding after 14 days (Section
205.10(c)(2)).

Notice of Transfers Varying in Amount

If a preauthorized transfer from a consumer’s
account varies in amount from the previous transfer
under the same authorization or the preauthorized
amount, either the financial institution or the
designated payee must send to the consumer a
written notice, at least 10 days before the sched-
uled transfer date, of the amount and scheduled
date of the transfer (Section 205.10(d)(1)). The
consumer may elect to receive notice only when
the amount varies by more than an agreed amount
or falls outside a specified range (Section
205.10(d)(2)). The range must be an acceptable
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range that the consumer could reasonably antici-
pate (Staff Commentary 205.10(d)(2)-1). The finan-
cial institution does not violate Regulation E if the
payee fails to provide sufficient notice (Staff
Commentary 205.10(d)-1).

Compulsory Use

The financial institution may not make it a condition
for an extension of credit that repayment will be by
means of preauthorized EFT, except for credit
extended under an overdraft credit plan or ex-
tended to maintain a specified minimum balance in
the consumer’'s account (Section 205.10(e)(1)).
The financial institution may offer a reduced APR or
other cost-related incentive for an automatic pay-
ment feature as long as the creditor offers other
loan programs for the type of credit involved (Staff
Commentary 205.10(e)(1)-1).16

Services Offered by Provider
Not Holding Consumer’s Account—
Section 205.14

A person who provides EFT services to a consumer
but does not hold the consumer’s account is a
service provider subject to Section 205.14 if the
person issues an access device that the consumer
can use to access the account and no agreement
exists between the person and the account-holding
financial institution. Transfers initiated by a service
provider are often cleared through an automated
clearinghouse (ACH).

The responsibilities of the service provider are
set forth in sections 205.14(b)(1) and (2). The
duties of the account-holding financial institution
with respect to the service provider are found in
Sections 205.14(c)(1) and (2).

Electronic Fund Transfer of
Government Benefits—Section 205.15

Section 205.15 contains the rules that apply to
electronic benefit transfer (EBT) programs. It pro-
vides that government agencies must comply with
modified rules on the issuance of access devices,
periodic statements, initial disclosures, liability for
unauthorized use, and error-resolution notices.

16. This section also prohibits anyone from requiring the
establishment of an account for receipt of EFTs with a particular
financial institution either as a condition of employment or the
receipt of a government benefit (Section 205.10(e)(2)). However,
the employer may require direct deposit of salary, as long as the
employee may choose the financial institution that will accept the
direct deposit, or limit direct deposits to one financial institution as
long as the employee may choose to receive salary by other
means (for example, check or cash) (Staff Commentary
205.10(e)(2)-1).
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IX. Relation to Other Laws—
Section 205.12

This section describes the relationship between the
EFTA and the Truth in Lending Act (TILA). The
section also provides procedures for states to
apply for exemptions from the requirements of the
EFTA or Regulation E for any class of EFTs within
the state.

The EFTA governs the following:

The issuance of debit cards and other access
devices with EFT capabilities.

e The addition of EFT features to credit cards.

The issuance of access devices whose only
credit feature is a pre-existing agreement to
extend credit to cover account overdrafts or to
maintain a minimum account balance, or is an
overdraft service.

The TILA governs all of the following:

The issuance of credit cards as defined in
Regulation Z.

The addition of a credit feature to a debit card or
other access device other than an overdraft
service.

e The issuance of dual debit/credit cards, except
for access devices whose only credit feature is a
pre-existing agreement to cover account over-
drafts or to maintain a minimum account balance,
or is an overdraft service.

The EFTA and Regulation E preempt inconsistent
state laws, but only to the extent of the inconsis-
tency. The Board is given the authority to determine
whether or not a state law is inconsistent. A
financial institution, state, or other interested party
may request the Board to make such a determina-
tion. A state law will not be deemed inconsistent if
it is more protective of the consumer than the EFTA
or Regulation E. Upon application, the Board has
the authority to exempt any state from the require-
ments of the Act or the regulation for any class of
EFTs within a state, with the exception of the civil
liability provision.

X. Administrative Enforcement,
Record Retention—Section 205.13

Section 917 of the EFTA sets forth the federal
agencies responsible for enforcing compliance
with the provisions of the Act.

Record Retention

Financial institutions must maintain evidence of
compliance with the EFTA and Regulation E for at
least two years. The agency supervising the
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financial institution may extend this period. The
period may also be extended if the financial
institution is subject to an action filed under
Sections 910, 915 or 916(a) of the EFTA, which
generally apply to the financial institution’s liability
under the EFTA and Regulation E. Persons subject
to the EFTA who have actual notice that they are
being investigated or subject to an enforcement
proceeding must retain records until disposition of
the proceeding.

Records may be stored on microfiche, microfilm,
magnetic tape, or in any other manner capable of
accurately retaining and reproducing the informa-
tion.

XI. Miscellaneous

EFTA contains several additional provisions that
are not directly reflected in the language of
Regulation E. Most significantly, 15 USC 1693l
provides that the consumer may not waive by
agreement any right conferred, or cause of action
created, by the EFTA. However, the consumer and
another person may provide by agreement greater
consumer protections or additional rights or rem-
edies than those provided by EFTA. In addition, the
consumer may sign a waiver in settlement of a
dispute.

If a third-party payee has agreed to accept
payment by EFT, the consumer’s obligation to pay
is suspended during any period in which a system
malfunction prevents an EFT from occurring
(15 USC 1693)). However, the payee may avoid
that suspension by making a written request for
payment by means other than EFT.

Failure to comply with the requirements of EFTA
can result in civil and criminal liability, as outlined in
15 USC 1693m and 15 USC 1693n. Financial
institutions may also be liable for damages under
15 USC 1693h due to failure to complete an EFT or
failure to stop a preauthorized transfer when
instructed to do so.

Model Disclosure Clauses and Forms
(12 CFR 205, Appendix A)

Appendix A of Regulation E contains model
clauses and forms that financial institutions may
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use to comply with the disclosure requirements of
Regulation E. Use of the model forms is optional
and a financial institution may make certain changes
to the language or format of the model forms
without losing the protection from civil and criminal
liability under Sections 915 and 916 of the EFTA.
The model forms are:

A-1 Model Clauses for Unsolicited Issuance (Sec-
tion 205.5(b)(2))

A-2 Model Clauses for Initial Disclosures (Section
205.5(b)(2))

A-3 Model Forms for Error Resolution Notice
(Section 205.7(b)(10) and 205.8(b))

A-4 Model Form for Service-Providing Institutions
(Section 205.14(b)(1)(ii))

A-5 Model Forms for Government Agencies (Sec-
tion 205.15(d)(1) and(2))

A-6 Model Clauses for Authorizing One-Time Elec-
tronic Fund Transfers Using Information from a
Check (Section 205.3(b)(2))

A-7 Model Clauses for Financial Institutions Offer-
ing Payroll Card Accounts (Section 205.18(c))

A-8 Model Clause for Electronic Collection of
Returned Item Fees (Section 205.3(b)(3))

A-9 Model Consent Form for Overdraft Services
(Section 205.17)

References

Laws
15 USC 1693 et. seq., Electronic Fund Transfer Act

15 USC 7001 et. seq., Electronic Signatures in
Global and National Commerce

Regulations
12 CFR Part 205 Electronic Fund Transfers
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Examination Objectives and Procedures

EXAMINATION OBJECTIVES

1. To determine the financial institution’s compli-
ance with Regulation E.

2. To assess the quality of the financial institution’s
compliance risk management systems and its
policies and procedures for implementing Regu-
lation E.

3. To determine the reliance that can be placed on
the financial institution’s internal controls and
procedures for monitoring the financial institu-
tion’s compliance with Regulation E.

4. To direct corrective action when violations of law
are identified or when the financial institution’s
policies or internal controls are deficient.

EXAMINATION PROCEDURES

Management and Policy-Related
Examination Procedures

1. Through a review of all written policies and
procedures, management’s self-assessments,
customer complaints, prior examination re-
ports, and any compliance audit material,
including work papers and reports, determine
whether

a. The scope of the audit addresses all
provisions as applicable.

a. Management has taken corrective actions
to follow-up on previously identified defi-
ciencies.

b. The testing includes samples covering all
product types and decision centers.

c. The work performed is accurate.

d. Significant deficiencies and their causes
are included in reports to management
and/or to the Board of Directors.

e. The frequency of review is appropriate.

2. Through discussions with management and
review of available information, determine
whether the financial institution’s internal
controls are adequate to ensure compliance
with the area of Regulation E under review.
Consider the following:

a. Organization charts
b. Process flowcharts

c. Policies and procedures
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d. Account documentation
e. Checklists
f. Computer program documentation.

3. Through a review of the financial institution’s
training materials, determine whether

a. The financial institution provides appropri-
ate training to individuals responsible for
Regulation E compliance and operational
procedures.

b. The training is comprehensive and covers
the various aspects of Regulation E that
apply to the individual financial institu-
tion’s product offerings and operations.

4. Through discussions with management and
review of available information, determine
whether the financial institution’s Overdraft
Protection Program has incorporated the
agency’s applicable guidance. In addition to
ATM and one time debit card transactions,
consider other types of transactions as well.
Consider the institution’s contravention of the
guidance when assessing the institution’s
compliance management system and in de-
termining the overall compliance rating.

Transaction-Related
Examination Procedures

If upon conclusion of the management and policy-
related examination procedures, you note proce-
dural weaknesses or other risks requiring further
investigation, conduct transaction testing, as nec-
essary, using the following examination proce-
dures. Use your judgment in deciding the size of
each sample of deposit account disclosures,
notices, and advertisements. Increase the sample
size until you are confident you have sufficiently
reviewed all aspects of the financial institution’s
activities and policies subject to the regulation.

1. Obtain and review copies of the following:
a. Disclosure forms.

b. Advertising and scripts for overdraft opt-
ins.

c. Account agreements.
d. Procedural manuals and written policies.
e. Merchant agreements.

f. Automated teller machine receipts and
periodic statements.
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g. Error resolution statements/files.

h. Form letters used in case of errors or
questions concerning an account.

i. Any agreements with third parties allocat-
ing compliance responsibilities.

j. Consumer complaint files.

. Determine the extent and adequacy of the
financial institution’s policies, procedures,
and practices for ensuring compliance with
the regulation. In particular, verify that:

a. Access devices are issued in compliance
with the regulation (12 CFR 205.5(b)).

b. Required disclosures are given at the time
the account is opened or prior to the first
EFT (12 CFR 205.4 and 205.7(c)).

c. Unauthorized transfer claims are pro-
cessed in compliance with the regulation
(12 CFR 205.6 and 205.11).

d. Liability for unauthorized transfer claims is
assessed in compliance with the regula-
tion (12 CFR 205.6).

e. Negligence is not a factor in determining
customer liability. The deposit agreement
may not impose greater liability than
Regulation E provides but may provide for
less consumer liability (12 CFR 205.6).

f. Preauthorized debits and credits comply
with the regulation (12 CFR 205.10).

. If the financial institution has changed the
terms or conditions since the last examination
that required a written notice to the customer,
determine that the institution provided the
proper notice in a timely manner (12 CFR
205.8(a)).

. Review a sample of periodic statements to
determine that they contain sufficient informa-
tion for the consumer to identify transactions
adequately and that they otherwise comply
with regulatory requirements (12 CFR 205.9).

. Verify that the financial institution does not
require compulsory use of EFTs, except as
authorized (12 CFR 205.10(e)).

. Review documents relating to a sample of
unauthorized transfers, lost or stolen ATM
cards, and EFT consumer complaints, and
their respective periodic statements. During
this review:

a. Evaluate the financial institution’s compli-
ance with its error-resolution procedures
to isolate any apparent deficiencies in the
financial institution’s operations and to
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10.

11.

12.

13.

ensure that the institution follows its poli-
cies for unauthorized transfers (12 CFR
205.6 and 205.11).

b. Determine whether the financial institution
investigates alleged errors and notifies
consumers of the results within allotted
time frames, and, when appropriate, pro-
visionally re-credits the account (12 CFR
205.11(c)).

c. Verify that the financial institution follows
regulatory procedures after it completes
its investigation and determines either that
an error occurred (12 CFR 205.11(c)(1)) or
that no error occurred (12 CFR 205.11(d)).

Review a periodic statement for each type of
account in which electronic fund transfers
occur to make sure that the statements
comply with the requirements of the regula-
tion (12 CFR 205.9(b)).

Review ATM and point-of-sale transfer re-
ceipts to determine whether they provide a
clear description of the transaction (12 CFR
205.9(a)).

Determine that the financial institution is
maintaining records of compliance for a
period of not less than two years from the
date disclosures are required to be made or
action is required to be made (12 CFR
205.13(b)).

If the financial institution maintains payroll
card accounts, review a sample of the payroll
card accounts. If the financial institution does
not provide periodic statements under 12 CFR
205.9(b) for these accounts, verify that the
institution makes available the account bal-
ance by telephone, an electronic history of
account transactions, and (upon request) a
written history of account transactions (12 CFR
205.18(b)).

If the financial institution maintains payroll
card accounts, verify that the financial institu-
tion complies with the modified requirements
with respect to the required initial disclosures,
error-resolution notices, limitations on liability,
and error-resolution procedures (12 CFR
205.18(c)).

If the financial institution operates one or
more ATMSs for which it charges a fee for use,
determine that the financial institution pro-
vides notice of the fee and the amount of the
fee both on the machine and on the screen or
paper before the consumer is committed to
paying the fee (12 CFR 205.16).

Determine that the financial institution holding
a consumer’s account does not assess a fee
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or charge on a consumer’'s account for
paying an ATM or one-time debit card
transaction pursuant to the institution’s over-
draft service,'” unless the institution:
§205.17(b)(1)

e Provides the consumer with a notice in
writing (or if the consumer agrees, electroni-
cally), that is segregated from all other
information and describes the institution’s
overdraft service;

e Provides a reasonable opportunity for the
consumer to affirmatively consent, or opt
in, to the service for ATM and one-time
debit card transactions;

e Obtains the consumer’s affirmative con-
sent, or opt-in, to the institution’s payment
of ATM or one-time debit card transactions;
and

¢ Provides the consumer with confirmation of
the consumer’s consent in writing (or if the
consumer agrees, electronically), which
includes a statement informing the con-
sumer of the right to revoke such consent.

An institution does not have to meet the notice
requirements described above if it has a
policy and practice of declining to authorize
and pay any ATM or one-time debit card
transactions when it has a reasonable belief
at the time of the authorization request that
the consumer does not have sufficient funds
available to cover the transaction. However, it
is still prohibited from charging fees for
paying an ATM or one-time debit transaction
overdraft. Commentary 205.17(b)-1(iv))

(Note: this section is mandatory on July 1,
2010. However, for accounts opened before
July 1, the section is mandatory on August 15,
2010. §205.17(c).

13A. Determine that in assessing overdraft fees for
consumers who have not opted in, the
institution charges fees only for negative
balances, daily, or sustained overdraft, or
similar fees, when the negative balance is
attributable in whole or in part to checks,
ACH or other transactions not subject to the
fee prohibition, and the fee is assessed
based on the date when the check is paid
into overdraft, not the date of the ATM or
one-time debit transaction. Commentary
205.17(b)-9

17. The term “overdraft service” means a service under which
a financial institution assesses a fee or charge on a consumer’s
account held by the institution for paying a transaction (including
a check or other item) when the consumer has insufficient or
unavailable funds in the account. §205.17(a). “Overdraft service”
does not include a service that transfers funds from another
account held by a consumer or a line of credit.
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14.

15.

16.

Determine that the financial institution does
not: §205.17(b)(2)

e Condition the payment of any overdrafts for
checks, ACH transactions, and other types
of transactions on the consumer affirma-
tively consenting to the institution’s pay-
ment of ATM and one-time debit card
transactions pursuant to the institution’s
overdraft service; or

e Decline to pay checks, ACH transactions,
and other types of transactions that over-
draw the consumer’s account because the
consumer has not affirmatively consented
to the institution’s overdraft service for ATM
and one-time debit card transactions.

Determine that the financial institution pro-
vides to consumers who do not affirmatively
consent to the institution’s overdraft service
for ATM and one-time debit card transactions
the same account terms, conditions, and
features that it provides to consumers who
affirmatively consent, except for the overdraft
service for ATM and one-time debit card
transactions. §205.17(b)(3)

Ensure that the notice required by
§205.17(b)(1)(i) is substantially similar to
Model Form A-9, includes all applicable items
in the following list, and does not contain any
additional information: §205.17(d) and Com-
mentary 205.17(d)-1 through -5.

Overdraft service. A brief description of the
financial institution’s overdraft service and the
types of transactions for which a fee or
charge for paying an overdraft may be
imposed, including ATM and one-time debit
card transactions.

Fees imposed. The dollar amount of any fees
or charges assessed by the financial institu-
tion for paying an ATM or one-time debit card
transaction pursuant to the institution’s over-
draft service, including any daily or other
overdraft fees. If the amount of the fee is
determined on the basis of the number of
times the consumer has overdrawn the ac-
count, the amount of the overdraft, or other
factors, the institution must disclose the
maximum fee that may be imposed.

Limits on fees charged. The maximum num-
ber of overdraft fees or charges that may be
assessed per day, or, if applicable, that there
is no limit.

Disclosure of opt-in right. An explanation of
the consumer’s right to affirmatively consent
to the financial institution’s payment of over-
drafts for ATM and one-time debit card
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17.

18.

transactions pursuant to the institution’s over-
draft service, including the methods by which
the consumer may consent to the service;
and

Alternative plans for covering overdrafts. If
the institution offers both a line of credit
subject to the Board’s Regulation Z (12 CFR
part 226) and a service that transfers funds
from another account of the consumer held at
the institution to cover overdrafts, the institu-
tion must state in its opt-in notice that both
alternative plans are offered. If the institution
offers one, but not the other, it must state in its
opt-in notice the alternative plan that it offers.
If the institution does not offer either plan, it
should omit the reference to the alternative
plans. If the financial institution offers addi-
tional alternatives for paying overdrafts, it
may (but is not required to) disclose those
alternatives.

Permitted modifications and additional con-
tent. If applicable, the institution may modify
the content required by §205.17(d) to indi-
cate that the consumer has the right to opt
into, or opt out of, the payment of overdrafts
under the institution’s overdraft service for
other types of transactions, such as checks,
ACH transactions, or automatic bill payments;
to provide a means for the consumer to
exercise this choice; and to disclose the
associated returned item fee and that addi-
tional merchant fees may apply. The institu-
tion may also disclose the consumer’s right to
revoke consent. The response portion of
Model Form A-9 may be tailored to the
methods offered for opting in, and may
include reasonable methods to identify the
account, such as a bar code. For notices
provided to consumers who have opened
accounts prior to July 1, 2010, the financial
institution may describe the institution’s over-
draft service with respect to ATM and one-
time debit card transactions with a statement
such as “After August 15, 2010, we will not
authorize and pay overdrafts for the following
types of transactions unless you ask us to
(see below).”

Determine that, when two or more consumers
jointly hold an account, the financial institution
treats the affirmative consent of any of the
joint consumers as affirmative consent for that
account, and treats a revocation of affirmative
consent by any of the joint consumers as
revocation of consent for that account.
§205.17(e)

Ensure that a consumer may affirmatively
consent to the financial institution’s overdraft
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service at any time in the manner described
in the institution’s (Section 205.17(b)(1)(i))
notice, and that a consumer may also revoke
consent at any time in the manner made
available to the consumer for providing
consent. §205.17(f)

19. Determine that the financial institution imple-
ments a consumer’s revocation of consent as
soon as reasonably practicable. §205(17)(f)

20. Determine that a consumer’s affirmative con-
sent to the institution’s overdraft service is
effective until revoked by the consumer, or
until the financial institution terminates the
service. §205.17(g)

21. Determine that gift card disclosures (made
under Section 205.20 of Regulation E) are
clear and conspicuous. §205.20(c)(1) Further
determine that the disclosures are provided
to the consumer in a retainable written or
electronic form. Only disclosures provided
under §205.20(c)(3) (prior to purchase of a
gift certificate, store gift card or general-use
prepaid card) [or (h)(2), if applicable'®] may
be given orally. §205.20(c)(2)

(Note: as explained by the rulemaking'’s
prefatory material, permitting oral disclosures
is necessary in limited circumstances where
disclosures cannot be made prior to pur-
chase unless made orally, such as when a
certificate or card is purchased by telephone.
Though disclosures required to be made
prior to purchase can be made orally, the rule
still requires written or electronic disclosures
to be provided on or with the certificate or
card.)

22. Determine that the disclosures required by
§§205.20(a)(4)(iii) (loyalty, award, or promo-
tional gift card), (d)(2) (dormancy/inactivity/
service fees), (e)(3)(expiration date, phone
and web, regarding replacement), and (f)(2)
(phone and web, regarding fees), are made
on the certificate or card, or in the case of a
loyalty, award, or promotional gift card, on the
card, code, or other device*™*

Note: A disclosure made in an accompanying
terms and conditions document, on packag-
ing surrounding a certificate or card, or on a
sticker or other label affixed to the certificate
or card does not constitute a disclosure on
the certificate or card.

e |f the certificate or card is electronic,

18. Section 205.20(h)(2) allows a delayed effective date - until
January 31, 2011 - for disclosures on the card for gift cards that
were produced before April 1, 2010. Throughout the remainder of
the examination procedures, such sections are denoted by a triple
asterisk ***.
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23.

24.

25.

determine that disclosures are provided
electronically on the certificate or card
provided to the consumer.

e |f anissuer provides a code or confirmation
to a consumer orally, determine that the
issuer provides to the consumer a written
or electronic copy of the code or confirma-
tion promptly, and the applicable disclo-
sures are provided on the written copy of
the code or confirmation. §205.20(c)(4)

Determine that the following are stated, as
applicable, clearly and conspicuously on the
gift certificate, store gift card, or general-use
prepaid card: §205.20(d)(2) ***

e The amount of any dormancy, inactivity, or
service fee that may be charged;

e How often such fee may be assessed; and

e That such fee may be assessed for inactiv-
ity.

Determine that the following disclosures are
provided in connection with a gift certificate,
store gift card, or general-use prepaid card
as applicable: §205.20(f) ***

e For each type of fee that may be imposed
in connection with the certificate or card
(other than a dormancy, inactivity, or ser-
vice fee, which are discussed above) the
following information must be provided on
or with the certificate or card: §205.20(f)(1)

— The type of fee;

— The amount of the fee (or an explanation
of how the fee will be determined); and

— The conditions under which the fee may
be imposed.

e A toll-free telephone number and, if one is
maintained, a Web site, that a consumer
may use to obtain information about fees
described in paragraphs (d)(2) and (f)(1)
(described immediately above) of this sec-
tion must be disclosed on the certificate or
card. §205.20(f)(2)

If an expiration date applies to a certificate or
card, determine that the following disclosures
are provided on the certificate or card, as
applicable: §205.20(e)(3) ***

e The expiration date for the underlying
funds or, if the underlying funds do not
expire, that fact;

¢ A toll-free telephone number and, if one is
maintained, a Web site that a consumer
may use to obtain a replacement certificate
or card after the certificate or card expires
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26.

27.

28.

29.

if the underlying funds may be available;
and

e Except where a non-reloadable certificate
or card bears an expiration date that is at
least seven years from the date of manu-
facture, a statement, disclosed with equal
prominence and in close proximity to the
certificate or card expiration date, that:

— The certificate or card expires, but the
underlying funds either do not expire or
expire later than the certificate or card,
and

— The consumer may contact the issuer
for a replacement card.

Determine that a loyalty, award, or promo-
tional gift card sold or issued by the exam-
ined institution sets forth the following disclo-
sures, as applicable: §205.20(a)(4)(iii)

e A statement on the front of the card, code,
or other device, indicating that the card,
code, or other device is issued for loyalty,
award, or promotional purposes;

e The expiration date for the underlying
funds on the front of the card, code, or
other device;

e The amount of any fees that may be
imposed in connection with the card, code,
or other device, and the conditions under
which they may be imposed. This disclo-
sure must be provided on or with the card,
code, or other device; and

e A toll-free telephone number and, if one is
maintained, a Web site that a consumer
may use to obtain fee information on the
card, code, or other device.

Determine that a person (examined institu-
tion) that issues or sells a gift certificate, store
gift card, or general-use prepaid card dis-
closes to the consumer, prior to purchase, the
information required by §§205.20(d)(2)
(dormancy/inactivity/service fees), (e)(3) (ex-
piration date, phone and web, regarding
replacement), and (f)(1) (other fees).
§205.20(c)(3). ***

Determine that the fees and terms and
conditions of expiration that are required to
be disclosed prior to purchase are not
changed after purchase. §205.20(c)(3) ***

Determine that no person (examined institu-
tion) imposes a dormancy, inactivity, or
service fee with respect to a gift certificate,
store gift card, or general-use prepaid card,
unless: §205.20(d)
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e There has been no activity with respect to
the certificate or card, in the one year
period ending on the date on which the fee
is imposed;

e Required disclosures are provided;

e Not more than one dormancy, inactivity, or
service fee is imposed in any given calen-
dar month.

30. Determine that the person (examined institu-
tion) does not sell or issue a gift certificate,
store gift card, or general-use prepaid card
with an expiration date unless: §205.20(e) ***

e Required expiration date disclosures are
provided on the certificate or card, as
applicable;

¢ |t has established policies and procedures
to provide consumers with a reasonable
opportunity to purchase a certificate or
card with at least five years remaining until
the certificate or card expiration date;

e The expiration date for the underlying
funds is at least the later of:

— Five years after the date the gift certifi-
cate was initially issued, or the date on
which funds were last loaded to a store
gift card or general-use prepaid card; or

— The certificate or card expiration date, if
any; and

e No fee or charge is imposed on the
cardholder for replacing the gift certificate,
store gift card, or general-use prepaid card
or for providing the certificate or card
holder with the remaining balance in some
other manner prior to the funds expiration
date, unless such certificate or card has
been lost or stolen.
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31.

For cards produced prior to April 1, 2010,
sections 205.20 (c)(3), (d)(2), (e)(1), (e)(3),
and (f) do not apply until January 31, 2011 if
certain conditions are met. If applicable,
determine that the issuer:

Complies with all other non-suspended
provisions of the gift card rules;

Does not impose an expiration date with
respect to the funds underlying such
certificate or card and, at the consumer’s
request, replaces such certificate or card if
it has funds remaining, at no cost to the
consumer;

Discloses through in-store signage, mes-
sages during customer service calls, web
sites, and general advertising, that:

— The underlying funds of such certificate
or card do not expire;

— Consumers holding such certificate or
card have a right to a free replacement
certificate or card, accompanied by the
packaging and materials typically asso-
ciated with such certificate or card; and

— Any dormancy, inactivity, or service fee
for such certificate or card that might
otherwise be charged will not be
charged if such fees do not comply with
Section 915 of the Electronic Fund
Transfer Act.

Determine that the above disclosures (i)
are provided until January 31, 2011, with
respect to in-store signage and general
advertising, (i) and are provided until
January 31, 2013, with respect to mes-
sages during customer service calls and
Web sites.
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Regulation E
Examination Checklist

This questionnaire can be used to review audit work papers, to evaluate financial institution policies, to
perform transaction testing, and to train as appropriate. Complete only those aspects of the checklist that
specifically relate to the issue being reviewed, evaluated, or tested, and retain those completed sections in
the work papers.

When reviewing audit, evaluating financial institution policies, or performing transaction testing, a “No”

answer indicates a possible exception/deficiency and you should explain it in the work papers. If a line item
is not applicable within the area you are reviewing, indicate by using “NA.”

Underline the applicable use: Audit Financial Institution Policies Transaction Testing

12 CFR 205.5—Issuance of Access Devices

1. Do the financial institution’s policies, practices, and procedures allow that
validated access devices are issued only:

e |n response to oral or written requests, (12CFR 205.5(a)(1)) or Yes No NA

e As a renewal or substitution for an accepted access device? (12CFR
205.5(a)(2)). Yes No NA

2. Do the financial institution’s policies, practices, and procedures allow that
unsolicited access devices are issued only when the devices are:

« Not validated? (12CFR 205.5(b)(1)) Yes No  NA

e Accompanied by a clear explanation that they are not validated and how
they may be disposed of if validation is not desired? (12CFR 205.5(b)(2)) Yes No NA

e Accompanied by the initial disclosures required by 12 CFR 205.77? (12CFR
205.5(b)(3)) Yes No NA

e Validated only in response to a consumer’s request and after the financial
institution has verified the consumer’s identity by reasonable means (e.g.,
photograph, fingerprint, personal visit, signature)? (12CFR 205.5(b)(4) and
Staff Commentary). Yes No NA

12 CFR 205.6—Consumer Liability for Unauthorized Electronic Fund Transfers

3. Does the financial institution impose liability on the consumer for unauthor-
ized transfers only if:(12CFR 205.6(a))

e Any access device that was used was an accepted access device? Yes No NA

e The institution has provided a means to identify the consumer to whom it
was issued? Yes No NA

e The institution has provided the disclosures required by Section 205.7(b)(1),
(2), and (3)? Yes No NA

4. Does the financial institution not rely on consumer negligence or the deposit
agreement to impose greater consumer liability for unauthorized EFTs than is
permitted under Regulation E? [Staff Commentaries 205.6(b)-1 and -2) Yes No NA

5. If a consumer notifies the financial institution within two business days after
learning of the loss or theft of an access device, does the financial institution
limit the consumer’s liability for unauthorized EFTs to the lesser of $50 or
actual loss? (12CFR 205.6(b)(1)) Yes No NA

6. If a consumer does not notify the financial institution within two business days
after learning of the loss or theft of an access device, does the institution limit
the consumer’s liability for unauthorized EFTs to the lesser of $500 or the sum
of (12CFR 205.6(b)(2)):
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10.

11.

12.

13.

14.

15.

e $50 or the amount of unauthorized EFTs that occurred within the two
business days, whichever is less; plus

e The amount of unauthorized EFTs that occurred after the close of two
business days and before notice to the financial institution (provided the
financial institution establishes that these transfers would not have
occurred had the consumer notified the financial institution within that
two-day period)?

If a consumer notifies the financial institution of an unauthorized EFT within 60
calendar days of transmittal of the periodic statement upon which the
unauthorized EFT appears, does the financial institution not hold the
consumer liable for the unauthorized transfers that occur after the 60-day
period? (12 CFR 205.6(b)(3))

If a consumer does not notify the financial institution of an unauthorized EFT
within 60 calendar days of transmittal of the periodic statement upon which
the unauthorized EFT appears, does the financial institution ensure that the
consumer’s liability does not exceed the amount of the unauthorized transfers
that occur after the close of the 60 days and before notice to the financial
institution, if the financial institution establishes that the transfers would not
have occurred had timely notice been given? (12 CFR 205.6(b)(3))

If a consumer notifies the financial institution of an unauthorized EFT within
the timeframes discussed in question 7 or 8 and the consumer’s access
device is involved in the unauthorized transfer, does the financial institution
hold the consumer liable for amounts as set forth in 12 CFR 205.6(b)(1) or (2)
(discussed in questions 5 and 6)? (12 CFR 205.6(b)(3))

NOTE: The first two tiers of liability (as set forth in 12 CFR 205.6(b)(1) and
(2) and discussed in questions 5 and 6) do not apply to unauthorized
transfers from a consumer’s account made without an access device. (Staff
Commentary 205.6(b)(3)-2)

Does the financial institution extend the 60-day time period by a reasonable
amount, if the consumer’s delay in notification was due to extenuating
circumstance? (12 CFR 205.6(b)(4))

Does the financial institution consider notice to be made when the consumer
takes steps reasonably necessary to provide the institution with pertinent
information, whether or not a particular employee or agent of the institution
actually received the information? (12 CFR 205.6(b)(5)(i))

Does the financial institution allow the consumer to provide notice in person,
by telephone, or in writing? (12 CFR 205.6(b)(5)(ii))

Does the financial institution consider written notice to be given at the time the
consumer mails or delivers the notice for transmission to the institution by any
other usual means? (12 CFR 205.6(b)(5)(iii))

Does the financial institution consider notice given when it becomes aware of
circumstances leading to the reasonable belief that an unauthorized transfer
to or from the consumer’s account has been or may be made? (12 CFR
205.6(b)(5)(iii))

Does the financial institution limit the consumer’s liability to a lesser amount
than provided by 12 CFR 205.6, when state law or an agreement between the
consumer and the financial institution provide for such an amount? (12 CFR
205.6(b)(6))

12 CFR 205.7—lnitial Disclosures

16.

Does the financial institution provide the initial disclosures at the time a
consumer contracts for an EFT service or before the first EFT is made
involving the consumer’s account? (12 CFR 205.7(a))
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17.

18.

Do the financial institution’s initial disclosures provide the following
information, as applicable:

e A summary of the consumer’s liability for unauthorized transfers under 12
CFR 205.6 or under state or other applicable law or agreement? (12 CFR
205.7(b)(1))

e The telephone number and address of the person or office to be notified
when the consumer believes that an unauthorized EFT has been or may be
made? (12 CFR 205.7(b)(2))

e The financial institution’s business days? (12 CFR 205.7(b)(3))

e The type of EFTs the consumer may make and any limits on the frequency
and dollar amount of transfers? (If details on the limits on frequency and
dollar amount are essential to maintain the security of the system, they
need not be disclosed.) (12 CFR 205.7(b)(4))

e Any fees imposed by the financial institution for EFTs or for the right to
make transfers? (12 CFR 205.7(b)(5))

e A summary of the consumer’s right to receive receipts and periodic
statements, as provided in 12 CFR 205.9, and notices regarding
preauthorized transfers as provided in 12 CFR 205.10(a) and 205.10(d)?
(12 CFR 205.7(b)(6))

e A summary of the consumer’s right to stop payment of a preauthorized EFT
and the procedure for placing a stop payment order, as provided in 12
CFR 205.10(c)? (12 CFR 205.7(b)(7))

e A summary of the financial institution’s liability to the consumer for its failure
to make or to stop certain transfers under the EFTA? (12 CFR 205.7(b)(8))

e The circumstances under which the financial institution, in the ordinary
course of business, may disclose information to third parties concerning
the consumer’s account? (12 CFR 205.7(b)(9))

e An error resolution notice that is substantially similar to the Model Form A-3
in appendix A? (12 CFR 205.7(b)(10))

e A notice that a fee may be imposed by an ATM operator (as defined in
section 205.16(a)) when the consumer initiates an EFT or makes a balance
inquiry and by any network used to complete the transaction? (12 CFR
205.7(b)(11))

Does the financial institution provide disclosures at the time a new EFT
service is added, if the terms and conditions of the service are different than
those initially disclosed? (12 CFR 205.7(c))

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

12 CFR 205.8—Change-in-Terms Notice; Error Resolution Notice

19.

20.

If the financial institution made any changes in terms or conditions required
to be disclosed under section 205.7(b) that would result in increased fees,
increased liability, fewer types of available EFTs, or stricter limits on the
frequency or dollar amount of transfers, did the financial institution provide a
written notice to consumers at least 21 days prior to the effective date of such
change? (12 CFR 205.8(a))

Does the financial institution provide either the long form error resolution
notice at least once every calendar year or the short form error resolution
notice on each periodic statement? (12 CFR 205.8(b))
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12 CFR 205.9—Receipts at Electronic Terminals; Periodic Statements

21. Does the financial institution make receipts available to the consumer at the
time the consumer initiates an EFT at an electronic terminal? The financial
institution is exempt from this requirement for EFTs of $15 or less. [12 CFR

205.9(a) and (e)) Yes No NA
22. Do the receipts contain the following information, as applicable:

e The amount of the transfer? (12 CFR 205.9(a)(1)) Yes No NA
e The date the transfer was initiated? (12 CFR 205.9(a)(2)) Yes No NA
e The type of transfer and the type of account to or from which funds were

transferred? (12 CFR 205.9(a)(3)) Yes No NA
e A number or code that identifies the consumer’s account or the access

device used to initiate the transfer? (12 CFR 205.9(a)(4)) Yes No NA

e The terminal location where the transfer is initiated? (12 CFR 205.9(a)(5)) Yes No NA

e The name or other identifying information of any third party to or from whom
funds are transferred? (12 CFR 205.9(a)(6)) Yes No NA

23. Does the financial institution send a periodic statement for each monthly
cycle in which an EFT has occurred? If no EFT occurred, does the financial
institution send a periodic statement at least quarterly? (12 CFR 205.9(b)) Yes No NA

24. Does the periodic statement contain the following information, as applicable:

¢ Transaction information for each EFT occurring during the cycle, including
the amount of transfer, date of transfer, type of transfer, terminal location,
and name of any third-party transferor or transferee? (12 CFR 205.9(b)(1)) Yes No NA

e Account number? (12 CFR 205.9(b)(2)) Yes No NA
e Fees? (12 CFR 205.9(b)(3)) Yes No NA
e Account Balances? (12 CFR 205.9(b)(4)) Yes No NA
e Address and telephone number for inquiries? (12 CFR 205.9(b)(5)) Yes No NA

e Telephone number to ascertain preauthorized transfers, if the financial
institution provides telephone notice under 12 CFR 205.10(a)(1)(iii)? (12
CFR 205.9(b)(6)) Yes No NA

12 CFR 205.10—Preauthorized Transfers

25. If a consumer’s account is to be credited by a preauthorized EFT from the
same payor at least once every 60 days (and the payor does not already
provide notice to the consumer that the transfer has been initiated) (12 CFR
205.10(a)(2)), does the financial institution do the following:

e Provide oral or written notice, within two business days, after the transfer
occurs? (12 CFR 205.10(a)(1)(i)) Yes No NA

e Provide oral or written notice, within two business days after the transfer
was scheduled to occur, that the transfer did or did not occur? (12 CFR
205.10(a)(1)(ii)) Yes No NA

e Provide a readily available telephone line that the consumer can call to
determine if the transfer occurred and that telephone number is disclosed
on the initial disclosure of account terms and on each periodic statement?

(12 CFR 205.10(a)(1)(iii)) Yes No NA
26. Does the financial institution credit the amount of a preauthorized transfer as
of the date the funds for the transfer are received? (12 CFR 205.10(a)(3)) Yes No NA
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27.

28.

29.

30.

31.

32.

33.

Does the financial institution ensure that an authorization is obtained for
preauthorized transfers from a consumer’s account by a written, signed or
similarly authenticated authorization, and is a copy of the authorization
provided to the consumer? (12 CFR 205.10(b))

Does the financial institution allow the consumer to stop payment on a
preauthorized EFT by oral or written notice at least three business days
before the scheduled date of the transfer? (12 CFR 205.10(c)(1))

If the financial institution requires that consumers give written confirmation of
an oral stop-payment order within 14 days, does the financial institution
inform the consumer, at the time they give oral notification, of the requirement
and provide the address where they must send the written confirmation?

NOTE: An oral stop-payment order ceases to be binding after 14 days if the
consumer fails to provide the required written confirmation. (12 CFR
205.10(c)(2))

Does the financial institution inform, or ensure that third party payees inform,
the consumer of the right to receive notice of all varying transfers?

or

Does the financial institution give the consumer the option of receiving notice
only when a transfer falls outside a specified range of amounts or differs from
the most recent transfer by an agreed-upon amount? (12 CFR 205.10(d)(2))

If the financial institution or third-party payee is obligated to send the
consumer written notice of the EFT of a varying amount, does the financial
institution ensure that:

e The notice contains the amount and date of transfer?

e The notice is sent at least 10 days before the scheduled date of transfer?
(12 CFR 205.10(d)(1))

Does the financial institution not condition an extension of credit to a
consumer on the repayment of loans by preauthorized EFT, except for credit
extended under an overdraft credit plan or extended to maintain a specified
minimum balance in the consumer’s account? (12 CFR 205.10(e)(1))

Does the financial institution not require a consumer to establish an account
for EFTs with a particular institution as a condition of employment or receipt
of government benefits? (12 CFR 205.10(e)(2))

12 CFR 205.11—Procedures for Resolving Errors

34.

35.

36.

Does the financial institution have procedures to investigate and resolve all
oral or written notices of error received no later than 60 days after the
institution sends the periodic statement or provides passbook documenta-
tion? (12 CFR 205.11(b)(2))

If the financial institution requires written confirmation of an error within 10
business days of an oral notice, does the financial institution inform the
consumer of this requirement and provide the address where the written
confirmation must be sent? (12 CFR 205.11(b)(2))

Does the financial institution have procedures to investigate and resolve
alleged errors within 10 business days, except as otherwise provided in 12
CFR 205.11(c)? (12 CFR 205.11(c)(1))

NOTE: The time period is extended in certain circumstances. (12 CFR
205.11(c)(3))
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37.

38.

39.

40.

41.

Does the financial institution report investigation results to the consumer
within three business days after completing its investigation and correct any
error within one business day after determining that an error occurred? [12
CFR 205.11(c)(1))

If the financial institution is unable to complete its investigation within 10
business days, does the financial institution have procedures to investigate
and resolve alleged errors within 45 calendar days of receipt of a notice of
error; and:

e Does the financial institution provisionally credit the consumer’s account in
the amount of the alleged error (including interest, if applicable) within 10
business days of receiving the error notice (however, if the financial
institution requires, but does not receive, written confirmation within 10
business days, the financial institution is not required to provisionally credit
the consumer’s account)?

e Within two business days after granting any provisional credit, does the
financial institution inform the consumer of the amount and date of the
provisional credit and give the consumer full use of the funds during the
investigation?

e Within one business day after determining that an error occurred, does the
financial institution correct the error? and

e Does the financial institution report the results to the consumer within three
business days after completing its investigation, including, if applicable,
notice that a provisional credit has been made final? (12 CFR 205.11(c))

NOTE: The time period is extended in certain circumstances. (12 CFR
205.11(c)(3))

If a billing error occurred, does the financial institution not impose a charge
related to any aspect of the error-resolution process? (Staff Commentary
205.11(c)-3)

If the financial institution determines that no error occurred (or that an error
occurred in a manner or amount different from that described by the
consumer), does the financial institution send a written explanation of its
findings to the consumer and note the consumer’s right to request the
documents the financial institution used in making its determination? (12 CFR
205.11(d)(1))

When the financial institution determines that no error (or a different error)
occurred, does the financial institution notify the consumer of the date and
amount of the debiting of the provisionally credited amount and the fact that
the financial institution will continue to honor checks and drafts to third parties
and preauthorized transfers for five business days (to the extent that they
would have been paid if the provisionally credited funds had not been
debited)? (12 CFR 205.11(d)(2))

12 CFR 205.13—Record Retention

42.

Does the financial institution maintain evidence of compliance with the
requirements of the EFTA and Regulation E for a period of two years? (12 CFR
205.13(b))

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

12 CFR 205.16—Disclosures at Automated Teller Machines (ATM)

43.

If the financial institution operates an ATM and imposes a fee on a consumer
for initiating an EFT or balance inquiry, does the financial institution provide
notice that a fee will be imposed and disclose the amount of the fee? (12 CFR
205.16(b))
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44. Does the financial institution post the notice required by section 205.16(b) in
a prominent and conspicuous location on or at the ATM? (12 CFR
205.16(c)(1))

45. Does the financial institution provide the notice required by section 205.16(b)
either by showing it on the ATM screen or by providing it on paper before the
consumer is committed to paying a fee? (12 CFR 205.16(c)(2))

12 CFR 205.17—Requirements for Overdraft Services

46. Does the financial institution’s Overdraft Protection Program incorporate the
agency’s guidance as applicable?

47. Does the financial institution’s Overdraft Protection Program provide
“overdraft services,” i.e., charge fees for paying ATM and one-time debit
overdrafts? (12 CFR 205.17(a)) If no, do not complete this section

48. If the financial institution assesses a fee or charge (Note: fees or charges may
generally be assessed only on transactions paid after the confirmation has
been mailed or delivered) on the consumer’s account for paying an ATM or
one-time debit card transaction pursuant to the financial institutions overdraft
service, does the financial institution first (12 CFR 205.17(b)(1)):

e Provide the consumer with a notice in writing, or if the consumer agrees,
electronically, that is segregated from all other information and describes
the institution’s overdraft service (12 CFR 205.17(b)(1)(i));

e Provide a reasonable opportunity for the consumer to affirmatively consent,
or opt-in, to the institution’s payment of ATM and one-time debit card
transactions (12 CFR 205.17(b)(1)(ii));

e Obtain the consumer’s affirmative consent, or opt-in, to the institution’s
payment of ATM or one-time debit card transactions (12 CFR
205.17(b)(1)(iii)); and

e Provide the consumer with confirmation of the consumer’'s consent in
writing, or if the consumer agrees, electronically, which includes a
statement informing the consumer of the right to revoke such consent? (12
CFR 205.17(b)(1)(iv))

49 Does the financial institution ensure that it does not condition the payment of
any overdrafts for checks, ACH transactions, and other types of transactions
on the consumer affirmatively consenting to the institution’s payment of ATM
and one-time debit card transactions pursuant to the institution’s “overdraft
services”? (12 CFR 205.17(b)(2)(i))

50 Does the financial institution pay checks, ACH transactions, and other types
of transactions that overdraw the consumer’s account regardless of whether
the consumer has affirmatively consented to the institution’s overdraft
protection service for ATM and one-time debit card transactions? (12 CFR
205.17(b)(2)(ii))

51. For consumers who have not opted in, and if an overdraft fee or charge is
based on the amount of the outstanding negative balance, does the
institution only assess fees where the negative balance is attributable in
whole or in part to a check, ACH, or other type of transaction not subject to
the prohibition on assessment of overdraft fees?

For consumers who have not opted in, does the financial institution only
assess daily or sustained overdraft, negative balance, or simlar fees or
charges where the negative balance is attributable in whole or in part to a
check, ACH, or other type of transaction not subject to the prohibition on
assessment of overdraft fees?
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52.

53.

Does the institution base the date on which such a daily or sustained
overdraft, negative balance, or similar fee or charge is assessed on the date
on which the check, ACH, or other type of transaction was paid into
overdraft? (Commentary 205.17(b)-9)

Does the financial institution provide consumers who do not affirmatively
consent to the institution’s overdraft service for ATM and one-time debit card
transactions the same account terms, conditions, and features that it
provides to consumers who affirmatively consent, except for the overdraft
service for ATM and one-time debit card transactions? [12 CFR 205.17(b)(3))

Is the notice required by (12 CFR 205.17(b)(1)(i)) substantially similar to
Model Form A-9 set forth in Appendix A of (12 CFR 205.17), including
applicable items from the list below, and does it not contain any additional
information? (12 CFR 205.17(d)):

e Qverdraft Service—Does the notice provide a brief description of the
overdraft service and the types of transactions for which a fee or charge off
paying an overdraft may be imposed, including ATM and one-time debit
card transactions? (12 CFR 205.17(d)(1));

e Fees imposed—Does the notice contain the dollar amount of any fees or
charges assessed by the financial institution for paying an ATM or one-time
debit card transaction pursuant to the financial institution’s overdraft
service, including any daily or other overdraft fees? Note: If the amount of
the fee is determined on the basis of the number of times the consumer has
overdrawn the account, the amount of the overdraft, or other factors, the
institution must disclose the maximum fee that may be imposed. (12 CFR
205.17(d)(2));

e Limits on Fees Charged—Does the notice disclose the maximum number
of overdraft fees or charges that may be assessed per day, or, if
applicable, that there is no limit? (12 CFR 205.17(d)(3));

e Disclosure of opt-in right—Does the notice explain the consumer’s right to
affirmatively consent to the financial institution’s payment of overdrafts for
ATM and one-time debit card transactions pursuant to the institution’s
overdraft service, including the methods by which the consumer may
consent to the service? (12 CFR 205.17(d)(4));

e Alternative Plans for Covering Overdrafts—As applicable, does the
institutions opt-in notice appropriately address the alternative methods for
covering overdrafts?

e |fthe institution offers both a line of credit subject to the Board’s Regulation
Z (12 CFR part 226) and a service that transfers funds from another
account of the consumer held at the institution to cover overdrafts, does
the notice state that both alternative plans are offered.

e |f the institution offers one, but not the other, does the notice state which
alternative plan it offers? If the institution does not offer either a line of credit
subject to the Board’s Regulation Z (12 CFR part 226) or a service that
transfers funds from another account of the consumer held at the institution
to cover overdrafts plan, does the notice exclude information regarding
either of these plans?

e |f the financial institution offers additional alternatives for paying overdrafts,
at its option the institution may (but is not required to) disclose those
alternatives. Does its notice describe those alternatives?
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54.

55.

56.

57.

e Permitted Modifications and Additional Content —If the institution modifies
the notice are the modifications permitted: to indicate that the consumer
has the right to opt into, or out of, the payment of overdrafts under the
institution’s overdraft service for other types of transactions, such as
checks, ACH transactions, or automatic bill payments; to provide a means
for the consumer to exercise this choice; and to disclose the associated
returned item fee and that additional merchant fees may apply. The
institution may also disclose the consumer’s right to revoke consent. The
response portion of Model Form A-9 may be tailored to the methods
offered for opting in, and may include reasonable methods to identify the
account, such as a bar code. For notices provided to consumers who have
opened accounts prior to July 1, 2010, the financial institution may
describe the institution’s overdraft service with respect to ATM and
one-time debit card transactions with a statement such as “After August
15, 2010, we will not authorize and pay overdrafts for the following types of
transactions unless you ask us to (see below)”. (12 CFR 205.17(d)(6) and
Commentary 20517(d)-1 through -5))

Joint Accounts—When two or more consumers jointly hold an account, does
the financial institution treat the affirmative consent of any of the joint
consumers as affirmative consent for that account, and treat the revocation of
affirmative consent by any of the joint consumers as revocation of consent for
that account? (12 CFR 205.17(e))

Continuing Right to Opt-In or to Revoke Opt-In—Does the financial institution
allow the consumer to affirmatively consent to the financial institution’s
overdraft service at any time in the manner described in the notice required
(12 CFR 205.17(b)(1)(i)) and allow a consumer to revoke consent at any time
in the manner made available to the consumer for providing consent? (12
CFR 205.17(f))

Does the financial institution implement a consumer’s revocation of consent
as soon as reasonably practicable? (12 CFR 205.17(f))

Is the consumer’s affirmative consent to the overdraft service effective until
revoked by the consumer, or unless the financial institution terminates the
service? (12 CFR 205.17(qg))

12 CFR 205.18—Payroll Card Accounts

58.

59.

If the financial institution offers payroll card accounts, does the financial
institution either provide periodic statements as required by 12 CFR 205.9(b)
or make available to the consumer:

® The account balance, through a readily available telephone line, and

e An electronic history of the consumer’s account transactions, such as
through an Internet Web site, that covers at least 60 days preceding the
date the consumer electronically accesses the account, and

e A written history of the consumer’s account transactions that is provided
promptly in response to an oral or written request and that covers at least
60 days preceding the date the financial institution receives the
consumer’s request? (12 CFR 205.18(b))

NOTE: The history of account transactions must include the information
set forth in section 205.9(b).

Does the financial institution provide initial disclosures that include, at a
minimum:

Consumer Compliance Handbook

Yes

Yes

Yes

Yes

Yes

Yes

Yes

No

No

No

No

No

No

No

NA

NA

NA

NA

NA

NA

NA

Reg. E 37 (6/11)



Electronic Fund Transfers

60.

61.

62.

e A telephone number that the consumer may call to obtain the account
balance, the means by which the consumer can obtain an electronic
account history, such as the address of an Internet Web site, and a
summary of the consumer’s right to receive a written account history upon
request, including a telephone number to call to request a history, and

e A notice concerning error resolution? [12 CFR 205.18(c)(1))

Does the financial institution provide an annual notice concerning error
resolution or, alternatively, an abbreviated notice with each electronic and
written history? (12 CFR 205.18(c)(2))

Does the financial institution begin the 60-day period for reporting any
unauthorized transfer under 12 CFR 205.6(b)(3) on the earlier of the date the
consumer electronically accesses the consumer’'s account after the elec-
tronic history made available to the consumer reflects the transfer; or the date
the financial institution sends a written history of the consumer’s account
transactions requested by the consumer in which the unauthorized transfer is
first reflected? (12 CFR 205.18(c)(3))

NOTE: A financial institution may comply with the provision above by
limiting the consumer’s liability for an unauthorized transfer as provided
under 12 CFR 205.6(b)(3) for any transfer reported by the consumer within
120 days after the transfer was credited or debited to the consumer’s
account.

Does the financial institution comply with the error-resolution requirements in
response to an oral or written notice of an error from the consumer that is
received by the earlier of 60 days after the date the consumer electronically
accesses the consumer’s account after the electronic history made available
to the consumer reflects the alleged error; or 60 days after the date the
financial institution sends a written history of the consumer’s account
transactions requested by the consumer in which the alleged error is first
reflected? (12 CFR 205.18(c)(4))

NOTE: The financial institution may comply with the requirements for
resolving errors by investigating any oral or written notice of an error from the
consumer that is received by the institution within 120 days after the transfer
allegedly in error was credited or debited to the consumer’s account.

Yes

Yes

Yes

Yes

Yes

12 CFR 205.20 Requirements for Gift Cards and Gift Certificates

63.

64.

Is the institution engaging in any of the acts covered by 12 CFR 205.20 with
respect to gift certicates, store value cards, or general-use prepaid cards, or
to loyalty, award, or promotional gift cards? If no, do not complete this
section.

Determine if the institution offers consumers, primarily for personal, family, or
household purposes, in a specified amount, a card, code, or other device on
a prepaid basis, the following:

e Gift certificates—which may not be increased or reloaded in exchange for
payment; and are redeemable upon presentation at a single merchant or
an affiliated group of merchants for goods and services? (12 CFR
205.20(a)(1))

e Store gift cards—which may be increased or reloaded, in exchange for
payment; and are redeemable upon presentation at a single merchant or
an affiliated group of merchants for goods and services? (12 CFR
205.20(a)(2))
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65.

66.

67.

68.

e General-use prepaid cards—which may be increased or reloaded, in
exchange for payment; and are redeemable upon presentation at multiple,
unaffiliated merchants for goods or services, or useable at automated teller
machines? (12 CFR 205.20(a)(3))

Do loyalty, award or promotional gift cards as defined by (12 CFR
205.20(a)(4)), contain the following disclosures as applicable?:

e A statement indicating that the card, code, or other device is issued for
loyalty, award, or promotional purposes, which must be included on the
front of the card, code, or other device (12 CFR 205.20(a)(4)(iii)(A))

e The expiration date for the underlying funds, which must be included on
the front of the card, code, or other device (12 CFR 205.20(a)(4)(iii)(B));

e The amount of fees that may be imposed in connection with the card, code,
or other device, and the conditions under which they may be imposed,
which must be provided with the card, code, or other device (12 CFR
205.20(a)(4)(iii)(C)); and

e A toll-free telephone number and, if one is maintained, a Web site, that a
consumer may use to obtain fee information, which must be included on or
with the card, code, or other device (12 CFR 205.20(a)(4)(iii)(D)).

If the terms of the gift certificate, store gift card, or general-use prepaid card
impose a dormancy, inactivity, or service fee as defined under (12 CFR
205.20(a)), please answer the following:

e Has there been activity with respect to the certificate or card, in the one
year period ending on the date on which the fee was imposed (12 CFR
205.20(d)(1));

e As applicable, are the following, clearly and conspicuously stated on the
gift certificate, store gift card, or general-use prepaid card***:

— The amount of any dormancy, inactivity, or service fee that may be
charged (12 CFR 205.20(d)(2)(i));

- How often such a fee may be assessed (12 CFR 205.20(d)(2)(ii)); and

— That such fee may be assessed for inactivity (12 CFR 205.20(d)(2)(iii));
and

e |s the dormancy, inactivity, or service fee imposed limited to one in any
given calendar month (12 CFR 205.20(d)(3))?

If the financial institution sells or issues a gift certificate, store gift card, or
general-use prepaid card with an expiration date, please answer the
following:

e Has the financial institution established policies and procedures to provide
consumers with a reasonable opportunity to purchase a certificate or card
with at least five years remaining until the certificate or card expiration date
(12 CFR 205.20(e)(1)); ***

e The expiration date for the underlying funds is at least the later of five years
after the date the gift certificate was initially issued, or the date on which
funds were last loaded to a store gift card or general-use prepaid card; or
the certificate or card expiration date, if any (12 CFR 205.20(e)(2));

If the financial institution sells or issues a gift certificate, store gift card, or
general-use prepaid card with an expiration date, then are the following
disclosures provided on the certificate or card, as applicable: ***

e The expiration date for the underlying funds, or if the underlying funds do
not expire, that fact (12 CFR 205.20(e)(3)(i))
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¢ A toll-free number and, if one is maintained, a Web site that a consumer
may use to obtain a replacement certificate or card after the certificate or
card expires if the underlying funds may be available [12 CFR
205.20(e)(3)(ii)); and Yes No NA

e Except where a non-reloadable certificate or card bears an expiration date
that is at least seven years from the date of manufacture, a statement,
disclosed with equal prominence and in close proximity to the certificate or
card expiration date, that: Yes No NA

— The certificate or card expires, but the underlying funds either do not
expire or expire later than the certificate or card, (12 CFR

205.20(e)(3)(iii)(A)) and Yes No NA
— The consumer may contact the issuer for a replacement card (12 CFR
205.20(e)(3)(iii)(B)); and Yes No NA

— No fee or charge is imposed on the cardholder for replacing the gift
certificate, store gift card, or general-use prepaid card or for providing
the certificate or card holder with the remaining balance in some manner
prior to the funds expiration date unless such certificate or card has
been lost or stolen. (12 CFR 205.20(¢e)(4)). Yes No NA

69. Are the following disclosures provided in connection with a gift certificate,
store gift card, or general-use prepaid card, as applicable: ***

e For each type of fee that may be imposed in connection with the gift
certificate or card (other than a dormancy, inactivity, or service fee subject
to the disclosure requirements under (12 CFR 205.20(d)(2)), the following

information must be provided on or with the certificate or card: Yes No NA
— The type of fee (12 CFR 205.20(f)(1)(i)); Yes No NA
— The amount of the fee (or an explanation of how the fee will be

determined) (12 CFR 205.20(f)(1)(ii)); and Yes No NA
— The conditions under which the fee may be imposed (12 CFR

205.20(f)(1)(iii)). Yes No NA

e A toll-free telephone number and, if one is maintained, a Web site, that a
consumer may use to obtain information about dormancy, inactivity,
service, or each type of fee that may be imposed in connection with the
certificate or card (12 CFR 205.20(f)(2)). Yes No NA

70. For cards issued prior to April 1, 2010, §§ 205.20 (c)(3), (d)(2), (e)(1), (e)(3),
and (f) do not apply until January 31, 2011 if certain conditions are met. If
applicable, determine that the issuer:

e Complies with all other non-suspended provisions of the gift card rules;

e Does not impose an expiration date with respect to the funds underlying
such certificate or card and, at the consumer’s request, replaces such
certificate or card if it has funds remaining, at no cost to the consumer;

e Discloses through in-store signage, messages during customer service
calls, web sites, and general advertising, that:

— The underlying funds of such certificate or card do not expire;

— Consumers holding such certificate or card have a right to a free
replacement certificate or card, accompanied by the packaging and
materials typically associated with such certificate or card; and

— Any dormancy, inactivity, or service fee for such certificate or card that
might otherwise be charged will not be charged if such fees do not
comply with Section 915 of the Electronic Fund Transfer Act.
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e Determine that the above disclosures (i) are provided until January 31,
2011, with respect to in-store signage and general advertising, and (ii) are
provided until January 31, 2013, with respect to messages during
customer service calls and Web sites.

Comments
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Regulation D?
Reserve Requirements

Background

Regulation D imposes reserve requirements on
certain deposits and other liabilities of depository
institutions? solely for the purpose of implementing
monetary policy. It specifies how depository insti-
tutions must classify different types of deposit
accounts for reserve requirements purposes.

Types of Deposits Covered

Regulation D imposes reserve requirements on
“transaction accounts,” “nonpersonal time depos-
its,” and “Eurocurrency liabilities.”s However, “non-
personal time deposits” and “Eurocurrency liabili-
ties” have been subject to a zero percent reserve
requirement since the early 1990s. Accordingly,
“transaction accounts” are the only category of
deposit that is currently subject to a positive
reserve requirement under Regulation D. Deposi-
tory institutions are still required to classify their
liabilities according to the Regulation D definitions
of “transaction accounts,” “savings deposits,”
“time deposits,” or “Eurocurrency liabilities” in
connection with filing mandatory FR 2900 deposit
reports.*

Transaction Accounts

A transaction accountis an account from which the
depositor or account holder is permitted to “make
transfers or withdrawals by negotiable or transfer-
able instrument, payment order of withdrawal,
telephone transfer, or other similar device for the
purpose of making payments or transfers to third
persons or others or from which the depositor may
make third-party payments at an automated teller
machine or a remote service unit, or other elec-

1. This section previously described the requirements of
Regulation Q, which prohibited the payment of interest by
member banks on demand deposits. However, Section 627 of the
Dodd-Frank Act repealed Section 19(i) of the Federal Reserve Act
(12 USC 371 a), the statutory prohibition against payment of
interest on demand deposits, effective July 21, 2011. Accordingly,
Regulation Q was repealed effective as of that date. See 76 Fed.
Reg. 42015 (July 18, 2011).

2. All depository institutions, including commercial banks,
savings banks, savings and loan associations, credit unions, and
agencies and branches of foreign banks located in the United
States, are subject to reserve requirements. Institutions must
satisfy reserve requirements by holding cash in their vaults or, if
vault cash is insufficient, as a balance in account at a Federal
Reserve Bank (either an account of the institution or an account of
the institution’s pass-through correspondent under section
204.5(d)).

3. 12 CFR 204.4(f) (reserve requirement ratios for transaction
accounts, nonpersonal time deposits, and Eurocurrency liabili-
ties).

4. See generally 12 CFR 204.2 (definitions).
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tronic device, including by debit card...”s The
following types of accounts are ‘“transaction
accounts” under Regulation D:

e Demand deposit accounts
e NOW accounts

Savings deposit accounts are specifically ex-
cluded from the definition of transaction account,
even though they permit third-party transfers,
provided that the depository institution complies
with the transfer and withdrawal limitations appli-
cable to “savings deposits” under Regulation D.6

Transaction accounts have the following charac-
teristics:

e |imited to demand, NOW, and ATS accounts

e permit a depositor or account holder to make
unlimited transfers or payments to third parties

e permit a depositor to make unlimited transfers
between accounts of the same depositor at the
same institution

Demand Deposit Accounts

Demand deposit accounts are payable on demand,
or a deposit issued with an original maturity or
required notice period of less than seven days, or a
deposit representing funds for which the deposi-
tory institution does not reserve the right to require
at least seven days’ written notice of an intended
withdrawal. There are no eligibility restrictions on
this type of account.

Demand deposits may also include deposits that
were incorrectly classified as another type of
deposit—for example, savings deposits for which
the transfer or withdrawal limitations have been
exceeded—and matured time deposits.

Demand deposit accounts have the following
characteristics:

e no maturity period (or an original maturity of less
than seven days)

e payable on demand (or on less than seven days’
notice)

® may be interest-bearing

5. 12 CFR 204.2(e) (definition of “transaction account”).

6. Regulation D requires that an account, to be classified as
a “savings deposit,” must not permit more than six convenient
transfers or withdrawals per month from the account. Transfers
and withdrawals that are considered “convenient” for this purpose
are those made by preauthorized, automatic, telephonic agree-
ment, order or instruction, or by check, debit card, or similar order
made by the depositor and payable to third parties. 12 CFR
204.2(d)(2).
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¢ no limit on the number of withdrawals or transfers
an account holder may make

¢ no eligibility requirements

NOW Accounts

NOW (negotiable order of withdrawal) accounts
allow an unlimited number of third-party payment
and other transactions and are classified as
transaction accounts under Regulation D. Like
“savings deposits,” the depository institution must
reserve the right at any time to require seven days’
written notice of an intended withdrawal in order to
classify the account as a “NOW account” under
Regulation D (in practice, this right is rarely, if ever,
exercised). Unlike “savings deposits,” however,
NOW accounts are available only to individuals;
governmental units; and corporations, partner-
ships, associations, and organizations that are
operated primarily for religious, philanthropic, chari-
table, educational, fraternal, or other similar pur-
poses and not for profit.

A depositor may access funds in a NOW account
in the same manner as a depositor may access
funds in a demand deposit account. For example,
NOW account holders may use negotiable instru-
ments (checks), drafts, telephonic or electronic
orders or instructions, or other similar devices to
make payments or transfers to third persons or to
others. A NOW account holder may make an
unlimited number of transfers to another of his or
her accounts at the same institution.

NOW accounts have the following characteris-
tics:
® have no maturity date
e institution must reserve the right at any time to

require at least seven days’ prior written notice of
an intended withdrawal

permit unlimited transactions (transfers and with-
drawals)

may be accessed by check, draft, telephonic or
electronic order or instruction, or other similar
instrument to

— pay third parties or others

— transfer funds to another of the depositor's
accounts at the same institution

may be held only by individuals, governmental
units, and nonprofit organizations

are classified as transaction accounts under
Regulation D
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Nontransaction Accounts

Time Deposits

Time deposits are accounts that have a maturity of
at least seven days from the date of deposit. They
may be payable on a specified date not less than
seven days after the date of deposit, or after the
expiration of a specified period of time not less than
seven days after the date of deposit (for example,
thirty days after the date of deposit). Time deposits
may also be payable upon receipt of written notice
from the depositor (required in the contract) not
less than seven days prior to withdrawal. If funds
are withdrawn from a time deposit account within
six days of the date of deposit or within six days of
the most recent partial withdrawal, the specified
early withdrawal penalty must be imposed (see
"Early Withdrawal Penalties” below). There are no
restrictions on who may hold a time deposit.

Time deposits may be negotiable or non-
negotiable, transferable or nontransferable. They
may be represented by a certificate, instrument,
pass-book, statement, book-entry notation, or oth-
erwise. If the deposit is automatically renewable,
that fact should be indicated on the certificate or
other representation, along with the terms of
renewal.

Time deposit accounts have the following char-
acteristics:

* must have a maturity of at least seven days from
the date of deposit

® may require at least seven days’ prior written
notice of intent to withdraw funds

must be subject to early withdrawal penalties if
funds are withdrawn within six days of the date of
deposit or within six days of the date of the
immediately preceding partial withdrawal

® may be interest-bearing

e may be evidenced by a negotiable or non-
negotiable, transferable or nontransferable cer-
tificate, instrument, passbook, book entry, or
other similar instrument

include club accounts (such as Christmas club or
vacation club accounts)

¢ no eligibility requirements

Early Withdrawal Penalties. The presence (or
absence) of an early withdrawal penalty differenti-
ates time deposit on the one hand from other kinds
of accounts on the other hand. The early withdrawal
penalty must be at least seven days’ simple interest
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on amounts withdrawn within the first six days after
deposit (or within six days after the most recent
partial withdrawal). If funds are withdrawn more
than six days after the date of deposit or more than
six days after the most recent partial withdrawal, no
interest penalty is required under Regulation D.

Penalties listed under Regulation D are the
minimum federal penalties required by Regulation
D and the Federal Reserve Act. Banks are free to
impose greater penalties by contract with the
depositor.

If a bank fails to impose early withdrawal
penalties when they are required by Regulation D,
the account may not be classified as a time
deposit. If the account meets all the necessary
requirements for a savings deposit account, the
bank may reclassify it as such. Otherwise, the
account must be reclassified as a transaction
account.

The early withdrawal penalties applicable to time
deposits must be part of the institution’s deposit
agreement with the depositor. During the compli-
ance examination, examiners should check that the
bank has early withdrawal penalties in place that
are at least equal to those required by Regulation
D. As part of the examination, examiners should
also verify the accuracy of the interest penalties
assessed on a sample of time deposits from which
early withdrawals were permitted.

Savings Deposits

Savings deposits generally have no specified
maturity period. They may be interest-bearing, with
interest computed or paid daily, weekly, quarterly,
or on any other basis.

The two most significant features of savings
deposits are the “reservation of right” requirement
and the restrictions on the number of “convenient”
transfers or withdrawals that may be made per
month (or per statement cycle of at least four
weeks) from the account. In order to classify an
account as a “savings deposit,” the institution must
in its account agreement with the customer reserve
the right at any time to require seven days’ advance
written notice of an intended withdrawal. In prac-
tice, this right is never exercised, but the institution
must nevertheless reserve that right in the account
agreement. In addition, for an account to be
classified as a “savings deposit,” the depositor
may make no more than six “convenient” transfers
or withdrawals per month from the account.
“Convenient” transfers and withdrawals, for pur-
poses of this limit, include preauthorized, automatic
transfers (including but not limited to transfers from
the savings deposit for overdraft protection or for
direct bill payments) and transfers and withdrawals
initiated by telephone, facsimile, or computer, and
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transfers made by check, debit card, or other
similar order made by the depositor and payable to
third parties. Other, less-convenient types of trans-
fers, such as withdrawals or transfers made in
person at the bank, by mail, or by using an ATM, do
not count toward the six-per-month limit and do not
affect the account’s status as a savings account.
Also, a withdrawal request initiated by telephone
does not count toward the transfer limit when the
withdrawal is disbursed via check mailed to the
depositor.

Examiners should be particularly wary of a
bank’s practices for handling telephone transfers.
As noted, an unlimited number of telephone-
initiated withdrawals are allowed so long as a
check for the withdrawn funds is mailed to the
depositor. Otherwise, the limit is six telephone
transfers per month. The limit applies to telephonic
transfers to move savings deposit funds to another
type of deposit account and to make payments to
third parties.

The limit on telephone transfers applies to both
business and personal accounts, but banks should
handle accounts that exceed the limit differently.
Generally, if a savings deposit account exceeds, or
is authorized to exceed, the “convenient” transfer
limit, the bank should take away the transfer and
draft capabilities of the account or close the
account and place the funds in another account
that the depositor is eligible to maintain. If the
depositor is a natural person, the funds may be
placed in a NOW account. If the depositor is not a
natural person, the bank may be required to
reclassify the account as a demand account, as
businesses are not allowed to hold NOW accounts.

Savings deposit accounts have the following
characteristics:

e have no maturity

e institutions must reserve the right at any time to
require at least seven days’ written notice of an
intended withdrawal (in practice, this right is
rarely, if ever, exercised)

e may be interest-bearing

e allow no more than six transfers or withdrawals
per calendar month or statement cycle of at least
four weeks for the purpose of transferring funds
to another of the depositor's accounts at the
same institution or making third-party payments
by means of preauthorized, automatic, or tel-
ephonic transfers or transfers or withdrawals
made by check, debit card, or other similar order
made by the depositor and payable to third
parties

allow unlimited withdrawals by mail, messenger,
ATM, in person, or by telephone (via check
mailed to the depositor)
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e have no eligibility requirements

e must be reclassified as a transaction account if
withdrawal or transfer limits are exceeded

may be reclassified as NOW accounts if held by
a natural person and the withdrawal or transfer
limits are exceeded

e includes money market deposit accounts
(MMDAs)

Money Market Deposit Accounts

Before the mid-1980s, money market deposit
accounts (MMDASs) had characteristics that distin-
guished them from ordinary savings deposit
accounts. Now, however, they have the same
characteristics as savings deposit accounts and
are subject to the same transfer and withdrawal
limits.

Highlights of Regulation D that Affect
Consumers

Reservation of Right

In order for an account to be classified as a
“savings deposit” under Regulation D, the institu-
tion must reserve the right at any time to require at
least seven days’ written notice of an intended
withdrawal from savings accounts and from NOW
accounts. In practice, institutions never exercise
this reserved right, although it must nevertheless
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be part of the institution’s account agreement with
the depositor.

If all or a portion of the funds in a time deposit
account are withdrawn within six days of the date of
deposit or within six days of the date of the most
recent partial withdrawal, the account must be
subject to an early withdrawal penalty. This penalty,
which is the minimum penalty that must be
imposed, is at least seven days’ simple interest on
the amount withdrawn.

If an institution allows customers to make partial
withdrawals from time deposits, the institution must
impose the early withdrawal penalty on amounts
withdrawn. For example, suppose a customer
deposits $1,000 into a new time deposit on the 1st
of the month, withdraws $100 on the 4th, and
another $100 on the 9th. The customer would be
subject to an early withdrawal penalty for the first
$100 withdrawal in the amount of seven days’
simple interest on $100, and another early with-
drawal penalty for the second $100 withdrawal in
the amount of seven days’ simple interest on $100
because the second withdrawal occurred within six
days of the first withdrawal. If the bank does not
impose the minimum early withdrawal penalties on
either withdrawal, the account ceases to be a “time
deposit” and must be reclassified as either a
savings account (provided the account meets the
characteristics of a savings account) or a transac-
tion account.
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Regulation CC

Availability of Funds and Collection of Checks

Background

Regulation CC (12 CFR 229) implements two
laws—the Expedited Funds Availability Act (EFA
Act), which was enacted in August 1987 and
became effective in September 1988, and the
Check Clearing for the 21st Century Act (Check
21), which was enacted in October 2003 and
became effective on October 28, 2004. The
regulation sets forth the requirements that deposi-
tory institutions make funds deposited into transac-
tion accounts available according to specified time
schedules and that they disclose their funds
availability policies to their customers. It also
establishes rules designed to speed the collection
and return of unpaid checks and describes require-
ments that affect banks that create or receive
substitute checks, including requirements related
to consumer disclosures and expedited recredit
procedures.

Regulation CC contains four subparts. The first
three implement the EFA Act, and the fourth
implements Check 21. Specifically,

e Subpart A—Defines terms and provides for
administrative enforcement

e Subpart B—Specifies availability schedules, or
time frames within which banks must make funds
available for withdrawal; also includes rules
concerning exceptions to the schedules, disclo-
sure of funds availability policies, and payment
of interest

e Subpart C—Sets forth rules concerning the
expeditious return of checks, the responsibilities
of paying and returning banks, authorization of
direct returns, notification of nonpayment of
large-dollar returns by the paying bank, check-
endorsement standards, and other related
changes to the check-collection system

e Subpart D—Contains provisions concerning the
requirements a substitute check must meet to be
the legal equivalent of an original check; bank
duties, warranties, and indemnities associated
with substitute checks; expedited recredit proce-
dures for consumers and banks; and consumer
disclosures regarding substitute checks

The appendixes to the regulation provide addi-
tional information:

e Appendixes A and B—Routing number guide

e Appendix C—Model forms and clauses that
banks may use to meet their disclosure respon-
sibilities under the regulation
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e Appendix D—Standards for check endorsement
by banks

SUBPART A—GENERAL

Definitions—Section 229.2
Bank

The term bank refers to FDIC-insured banks,
mutual savings banks, savings banks, and savings
associations; federally insured credit unions; non-
federally insured banks, credit unions, and thrift
institutions; agencies and branches of foreign
banks; and Federal Home Loan Bank (FHLB)
members.

For purposes of subparts C and D, “bank” also
includes any person engaged in the business of
banking, Federal Reserve Banks, FHLBs, and state
and local governments to the extent that the gov-
ernment unit pays checks.

For purposes of subpart D only, “bank” also
refers to the U.S. Treasury and the U.S. Postal
Service (USPS) to the extent that they act as
payors.

e The term paying bank applies to any bank at
which or through which a check is payable and
to which it is sent for payment or collection. For
purposes of subpart D, “paying bank” also
includes the U.S. Treasury and the USPS. The
term also includes Federal Reserve Banks,
FHLBs, state and local governments, and, if the
check is not payable by a bank, the bank
through which a check is payable.

e A reconverting bank is the bank that creates a
substitute check or is the first bank to transfer or
present a substitute check to another party.

Check

The term check includes both original checks and
substitute checks.!

e An original check is the first paper check issued
with respect to a particular payment transaction.

e A substitute check is a paper reproduction of an
original check that

— Contains an image of the front and back of the
original check,

— Bears a MICR line containing all of the

1. The term “check” does not include checks drawn in a
foreign currency or checks drawn on a bank located outside the
United States.
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information encoded on the original check’s
MICR line, except as provided in the industry
standard for substitute checks,?

— Conforms in dimension, paper stock, and
otherwise with industry standards for substi-
tute checks, and

— Is suitable for automated processing in the
same manner as the original check.

A substitute check for which a bank has provided
the warranties described in section 229.52 is the
legal equivalent of an original check if the substi-
tute check accurately represents all of the informa-
tion on the front and back of the original check and
bears the legend “This is a legal copy of your
check. You can use it the same way you would use
the original check.”

e A copy of an original check is any paper
reproduction of an original check, including a
paper printout of an electronic image, a photo-
copy, or a substitute check. A sufficient copy is a
copy of an original check that accurately repre-
sents all of the information on the front and back
of the check at the time of truncation or is
otherwise sufficient to establish the validity of a
claim.

e Truncate means to remove an original check
from the forward collection or return process and
replace it with a substitute check or, by agree-
ment, information relating to the original check.
The truncating bank may or may not choose to
provide subsequent delivery of the original
check.

e A Jocal check is a check deposited in a
depositary bank that is located in the same
Federal Reserve check-processing region as the
paying bank. A nonlocal check is a check
deposited in a check-processing region different
from that of the paying bank.

Account

For purposes of subparts B and C, an account is a
“deposit” (as defined in the Board’s Regulation D,
in 12 CFR 204.2(a)(1)(i)) that is a “transaction
account” (as defined in 12 CFR 204.2(e)).
“Account” encompasses consumer and corporate
accounts and includes accounts from which the
account holder is permitted to make transfers or
withdrawals by any of the following:

2. “MICR (magnetic ink character recognition) line” refers to
the numbers—including routing number, account number, check
number, and check amount—that are printed across the bottom of
a check in magnetic ink. The industry standard for substitute
checks is American National Standard Specifications for an Image
Replacement Document-IRD, X9.100-140. ANS X9.100-140 speci-
fies ways in which the content of a substitute check’s MICR line
may vary from the content of the original check’s MICR line. ANS
X9.100-140 also specifies circumstances in which a substitute
check MICR line need not be printed in magnetic ink.
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e Negotiable instrument

e Payment order of withdrawal
e Telephone transfer

e FElectronic payment

For purposes of subpart B, “account” does not
include accounts for which the account holder is a
bank, a foreign bank, or the Treasury of the United
States.

For purposes of subpart D, “account” means any
deposit at a bank, including a demand deposit or
other transaction account and a savings deposit or
other time deposit. Many deposits that are not
accounts for purposes of the other subparts of
Regulation CC, such as savings deposits, are
accounts for purposes of subpart D.

Consumers and Customers

e A consumer is a natural person who draws a
check on a consumer account or cashes or
deposits a returned check against a consumer
account.

e A consumer account is an account used prima-
rily for personal, family, or household purposes.

e A customeris a person who has an account with
a bank.

Business and Banking Days

e A business day is any day except Saturday,
Sunday, and a legal holiday (standard Federal
Reserve holiday schedule).

e A banking day is a business day on which a bank
is open for substantially all its banking activities.

Even though a bank may be open for regular
business on a Saturday, that day is not considered
a banking day for purposes of Regulation CC
because Saturday is never a “business day” under
the regulation. The fact that one branch is open to
the public for substantially all its banking activities
does not necessarily mean that that day is a
banking day for the other branches of the bank.

Administrative Enforcement—
Section 229.3

Regulation CC is to be enforced for banks through
section 8 of the Federal Deposit Insurance Act
(12 USC 1818) and through the Federal Credit
Union Act (12 USC 1751 et seq.). In addition, a
supervisory agency may enforce compliance
through any other authority conferred on it by law.
The Federal Reserve Board is responsible for
enforcing the requirements of Regulation CC for
depository institutions that are not specifically the
responsibility of another government agency.
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SUBPART B—AVAILABILITY OF FUNDS
AND DISCLOSURE OF
FUNDS AVAILABILITY POLICIES

Next-Day Availability—Section 229.10

Rules governing next-day availability of funds are
set forth in section 229.10.

General Rules (§§ 229.10(a)-229.10(c))

Cash, electronic payments, and certain check
deposits must generally be made available for
withdrawal the business day after the banking day
on which they were received. Among the covered
check deposits are cashier’s, certified, and teller’s
checks; government checks (including U.S. Trea-
sury checks, U.S. Postal Service money orders,
state and local government checks, and checks
drawn on a Federal Reserve Bank or a Federal
Home Loan Bank); and certain on-us checks
(checks drawn on the same bank, or a branch
thereof).

Generally, to qualify for next-day availability, the
deposit must be both

e Made at a staffed teller station and

e Deposited into an account held by the payee of
the check.

Exceptions are U.S. Treasury checks and on-us
checks, which must receive next-day availability
even if the deposit is not made at a staffed teller
station. Cash and other next-day check deposits
(such as Postal Service money orders, cashier’s
checks, certified checks, checks drawn on a state
or local government, and checks drawn on a
Reserve Bank or a Federal Home Loan Bank) that
are not made at a staffed teller station must be
available for withdrawal on the second business
day after the day of deposit. (§§ 229.10(a)(2) and
229.10(c)(2))

Additional Rules
A few additional rules also apply:

e State and local government checks—For state
and local government checks to receive next-
day availability, the depositary bank must be
located in the same state as the governmental
unit issuing the check. (§§ 229.10(c)(1)(iv) and
229.10(c)(1)(v))

e Special deposit slips or envelopes—For deposits
of state and local government checks, as well
as deposits of cashier’s, certified, and teller’s
checks, the depositary bank may require the use
of special deposit slips or envelopes. If the
depositary bank requires the use of special
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deposit slips or envelopes, it must either provide
the slips or tell customers how they can be
obtained. (§ 229.10(c)(3))

e On-us checks—For an on-us check to receive
next-day availability, it must be drawn on the
same branch or another branch of the bank
where it is deposited. In addition, both branches
must be located in the same state or check-
processing region. (§ 229.10(c)(1)(vi))

e $100 rule—Under a special rule for check
deposits not subject to next-day availability, the
depositary bank must provide next-day avail-
ability for withdrawal of the lesser of $100 or the
aggregate amount deposited to all accounts,
including individual and joint accounts, held by
the same customer on any one banking day. The
$100 rule does not apply to deposits received at
nonproprietary ATMs. (§ 229.10(c)(1)(vii))

Availability Schedule—Section 229.12

General Rules (§§ 229.12(a)-229.12(c)
and 229.12(f))

Under the permanent availability schedule, which
became effective in September 1990 (figures 1 and
2), local check deposits must be made available no
later than the second business day following the
day on which the funds were deposited. Deposits
of nonlocal checks must be made available no later
than the fifth business day following the banking
day of deposit. Funds deposited at nonproprietary
ATMs, including cash and all checks, must be
made available no later than the fifth business day
following the banking day on which they were
deposited.

Checks that would normally receive next-day
availability are treated as local or nonlocal check
deposits if they do not meet all the criteria for
next-day availability under section 229.10(c). (As
noted in the preceding section, certain checks
generally deposited at a staffed teller station and
into an account held by the payee of the check
receive next-day availability. However, state and
local government checks and certain on-us checks
are subject to additional rules.)

U.S. Treasury checks and Postal Service money
orders that do not meet all the requirements for
next-day or second-day availability outlined in
section 229.10(c) receive funds availability as if
they were local checks. Cashier’s, certified, teller’s,
and state and local government checks and
checks drawn on a Federal Reserve Bank or
Federal Home Loan Bank that do not meet all the
requirements in section 229.10(c) receive funds
availability as either local or nonlocal checks
according to the location of the bank on which they
are drawn.
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Figure 1
Availability of Different Types of Checks Deposited on the Same Day
MONDAY TUESDAY |WEDNESDAY | THURSDAY FRIDAY MONDAY TUESDAY |WEDNESDAY | THURSDAY
(Day 0) (Day 1) (Day 2) (Day 3) (Day 4) (Day 5) (Day 6) (Day 7) (Day 8)
LOCAL
Q Deposit
$100" $9002
A A Cash withdrawals
$1,000
Y Y | A Check-writing
$100 "H $4oo4"H $5005'H
NONLOCAL
$100" $9003
A A
$1,000
Y A |
$100° H $400° "H $500° "H

1. The first $100 of a day’s deposit must be made available for
either cash withdrawal or check-writing purposes at the start of the
next business day. (§ 229.10(c)(1)(vii))

2. Local checks must be made available for check-writing
purposes by the second business day following deposit.

(§ 229.12(b))

3. Nonlocal checks must be made available for check-writing

purposes by the fifth business day following deposit. (§ 229.12(c))

Special Rules for Cash Withdrawals
(§ 229.12(d))

Special rules apply to cash withdrawals from local
and nonlocal check deposits. While the depositary
bank is allowed to extend the availability schedule
for cash or similar withdrawals by one day, the
customer must still be allowed to withdraw the first
$100 of any check deposit not subject to next-day
availability on the business day following the day of
deposit. In addition to the first $100, a customer
must also be allowed to withdraw $400 of the
deposited funds (or the maximum amount that may
be withdrawn from an ATM, but not more than $400)
no later than 5:00 p.m. on the day the funds
become available for check withdrawals. The
remainder of the deposited funds would be avail-
able for cash withdrawal on the following business
day.

Extension of the Schedule for
Certain Deposits (§ 229.12(e))

Banks in Alaska, Hawaii, Puerto Rico, and the Virgin
Islands that receive checks drawn on or payable
through banks located in another state may extend

4 (1/06) ® Reg. CC

4. $400 of the deposit must be made available for cash
withdrawal no later than 5:00 p.m. on the day specified in the
schedule. This is in addition to the $100 that must be made
available on the business day following deposit. (§ 229.12(d))

5. The remainder of the deposit must be made available for
cash withdrawal at the start of business the following day.

(§ 229.12(d))

the availability schedules for local and nonlocal
checks by one day. The exception does not apply
to checks drawn on banks in these states or
territories and deposited in banks located in the
continental United States.

Exceptions to the Availability
Schedule—Section 229.13

The regulation provides for exceptions that allow
banks to exceed the maximum hold periods
specified in the availability schedule. The excep-
tions are considered “safeguards” because they
offer institutions a means of reducing risk based on
the size of the deposit, the depositor's past
performance, the absence of a record on the
depositor’s past performance, or a belief that the
deposit may not be collectible.

Categories of Exception
(§§ 229.13(a)-229.13(f))

The regulation provides for exceptions in six
situations:
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Figure 2
Availability of Different Types of Checks Deposited on Separate Days
MONDAY | TUESDAY |WEDNESDAY| THURSDAY | FRIDAY MONDAY | TUESDAY |WEDNESDAY| THURSDAY
(Day 0) (Day 1) (Day 2) (Day 3) (Day 5) (Day 6) (Day 7) (Day 8)
LOCAL O Deposit
2
$9‘(30 |:| Cash withdrawals
$1,000
A Check-writing
$100°
A L
$4oo4h $1,4005ﬂ
NONLOCAL $100° T =
A A
A
$1,000
Y Y
$100! $900°

1. The first $100 of a day’s deposit must be made available for
either cash withdrawal or check-writing purposes at the start of the
next business day. (§ 229.10(c)(1)(vii))

2. Local checks must be made available for check-writing
purposes by the second business day following deposit.

(§ 229.12(b))

3. Nonlocal checks must be made available for check-writing

purposes by the fifth business day following deposit. (§ 229.12(c))

e New accounts
e Deposits in excess of $5,000 on any one day

e Checks that have been returned unpaid and are
being redeposited

e Deposits to accounts that have been repeatedly
overdrawn

e Cases in which the bank has reasonable cause
to believe the check being deposited is uncol-
lectible

e Emergency conditions

Although banks may exceed the time frames for
availability in these situations, the exceptions
generally may not be invoked if the deposit would
ordinarily receive next-day availability.

New Accounts (§ 229.13(a))

An account is considered a “new” account, under
section 229.13(a), for the first thirty calendar days it
is open, beginning on the date the account is
established. An account is not considered “new” if
“each customer on the account has had, within
thirty calendar days before the account is estab-
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4. $400 of the deposit must be made available for cash
withdrawal no later than 5:00 p.m. on the day specified in the
schedule. This applies to the aggregate amount of deposits that
must be made available on a specified day, and is in addition to
the $100 that must be made available on the business day
following deposit. (§ 229.12(d))

5. The remainder of the deposit must be made available for
cash withdrawal at the start of business the following day.

(§ 229.12(d))

lished, another account at the . . . bank for at least
thirty calendar days.”

The new-account exception does not cover all
deposits made to the account. New accounts are
exempted from the availability schedules for depos-
its of local and nonlocal checks, but next-day
availability is required for deposits of cash and for
electronic payments. Also, the first $5,000 of a
day’s aggregate deposits of government checks
(including federal, state, and local governments),
cashier’s, certified, teller’'s, depository, or traveler’s
checks must be given next-day availability. The
amount in excess of $5,000 must be made
available no later than the ninth business day
following the day of deposit.

To qualify for next-day availability, deposits into a
new account generally must be made in person to
an employee of the depositary bank. If the deposits
are not made in person to an employee of the
depositary bank—for instance, if they are made at
an ATM—availability may be provided on the
second business day after the day of deposit.
Treasury check deposits, however, must be given
next-day availability regardless of whether they are
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made at staffed teller stations or ATMs. Banks are
not required to make the first $100 of a day’s
deposits of local and nonlocal checks, or the funds
from on-us checks, available on the next business
day.

Large Deposits (Deposits over $5,000)
(§ 229.13(b))

A depositary bank may extend hold schedules
when deposits other than cash or electronic
payments exceed $5,000 on any one day. A hold
may be applied to the amount in excess of $5,000.
To apply the rule, the depositary bank may
aggregate deposits made to multiple accounts
held by the same customer, even if the customer is
not the sole owner of the accounts.

Redeposited Checks (§ 229.13(c))

A depositary bank may delay making the funds
from a check available if the check had previously
been deposited and returned unpaid. The excep-
tion does not apply to checks that were previously
returned unpaid because of a missing endorse-
ment or because the check was postdated when
presented.

Repeated Overdrafts (§ 229.13(d))

If a customer’s account, or accounts, have been
repeatedly overdrawn during the preceding six
months, the bank may delay making the funds from
a check available. A customer’s account may be
considered repeatedly overdrawn in two ways.
First, the exception may be applied if the account
was overdrawn, or would have been overdrawn
had check or other charges been paid, for six or
more banking days during the preceding six
months.

Second, the exception may be applied to
customers who incurred overdrafts on two banking
days within the preceding six-month period if the
negative balance in the account(s) at that time was
$5,000 or more. The exception may also apply if the
account would have been overdrawn by $5,000 or
more had the check or other charges been paid.

Reasonable Cause to Doubt Collectibility
(§ 229.13(e))

This exception may be applied to all types of
checks. To trigger the exception, the depositary
institution must have reasonable cause to believe
that the check is not collectible and must disclose
the basis for the extended hold to the customer.
The basis for reasonable cause may include, for
example, communication with the paying bank
indicating that
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e A stop-payment order has been placed on the
check

e There are insufficient funds in the drawer’s
account to cover the check

e The check will be returned unpaid

The reasonable-cause exception may also be
invoked in cases in which

e The check was deposited six months after the
date of the check (stale date)

e The check was postdated (future date)

e The depositary bank believes that the depositor
may be engaged in check kiting

e The depositary bank has other confidential
information, such as the insolvency or pending
insolvency of the customer

The reasonable-cause exception may not be
invoked because of either

e The race or national origin of the depositor or

e The fact that the paying bank is located in a rural
area and the depositary bank will not have time
to learn of nonpayment of the check before the
funds have to be made available under the
availability schedules in place.

If the depositary bank intends to use this
exception, it must notify the customer, in writing, at
the time of deposit. If the deposit is not made in
person or the decision to place the hold is based
on facts that become known to the bank at a later
date, the bank must mail the notice by the business
day after the day the deposit is made or the facts
become known. The notice must indicate that
availability is being delayed and must include the
reason the bank believes the funds are uncollect-
ible. If a hold is placed on the basis of confidential
information, as when check kiting is suspected, the
bank need only disclose to the customer that the
hold is based on confidential information indicating
that the check may not be paid.

If the depositary bank asserts that the hold was
based on confidential information, it must note the
reason on the notice it retains as a record of
compliance. The bank must maintain a record of
each exception notice, including documents and a
brief description of the facts supporting the
reasonable-cause exception, for two years.

Overdraft and returned-check fees
(§ 229.13(e)(2))

If a depositary bank invokes the reasonable-cause
exception and does not inform the customer in
writing at the time of the deposit, it may not charge
the customer any overdraft or returned-check fees
resulting from the hold if
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e The deposited check is paid by the paying bank
and

e The overdraft would not have occurred or the
check would not have been returned had the
depositary bank not imposed the reasonable-
cause hold.

However, the depositary bank may assess over-
draft or returned-check fees if the exception hold
notice states that the customer may be entitled to a
refund of any overdraft or returned-check fees
imposed and describes how the customer can
obtain the refund. The bank must then refund the
fees upon request.

Emergency Conditions (§ 229.13(f))

Banks may suspend the availability schedule under
the following emergency conditions:

¢ An interruption of communications or computer
or other equipment facilities

e Suspension of payments by another depository
institution

e \War

e Any emergency condition beyond the control of
the depositary bank

Notices of Exception (§ 229.13(q))

Whenever a bank invokes one of the exceptions to
the availability schedules (except the new-account
exception), it must notify the customer in writing.
The bank may send a notice that complies solely
with section 229.13(g)(1) (the “general exception
notice”) or one of the two alternative notices
described below.

General Exception Notice (§ 229.13(g)(1))

The general notice of exception must include the
following:

e The customer’s account number

e The date of the deposit

e The amount of the deposit that will be delayed
e The reason the exception was invoked

* The day the funds will be available for withdrawal
(unless unknown, as in an emergency situation)

If the deposit is made at a staffed facility, the
notice may be given to the person making the
deposit, regardless of whether that person is the
customer who holds the account. If the deposit is
not made at a staffed facility, the exception notice
may be mailed to the customer no later than the
business day following the banking day of deposit.
If the depositary bank discovers a reason to delay
the funds subsequent to the time the notice should
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have been given, the bank must notify the customer
about the hold as soon as possible, but no later
than the business day after the facts become
known. Certain exception holds due to emergency
conditions do not require notification of customers.
For example, if the deposited funds that were
subject to a hold during an emergency become
available for withdrawal before the time the notice
must be sent, the depositary bank need not send a
notice.

One-Time Exception Notice for
Nonconsumer Accounts (§ 229.13(g)(2))

If most of the check deposits into a particular
nonconsumer account qualify for either the large-
deposit exception or the redeposited-check excep-
tion, the bank may send a one-time notice rather
than a notice complying with section 229.13(g)(1)
each time the exception is invoked. The one-time
notice must be sent either the first time the
exception is invoked or before that time. It must
state both

e The reason the exception may be invoked and

e The time period when the funds will generally be
made available.

Exception Notice for Repeated Overdrafts
(§ 229.13(9)(3))

If most of the check deposits into a particular
account qualify for the repeated-overdraft excep-
tion, the bank may send an exception notice that
covers a specified period of time rather than a
notice complying with section 229.13(g)(1) each
time the exception is invoked. The “specified
period” notice must be sent when the overdraft
exception is first invoked. It must state all of the
following:

e The customer’s account number

e The fact that access to the funds is being
delayed because the repeated-overdraft excep-
tion is being invoked

e The time period during which the exception will
apply

e The time period within which the funds generally
will be available for withdrawal

Availability of Deposits
Subject to Exceptions (§ 229.13(h))

For deposits subject to exceptions to the availabil-
ity schedules, other than deposits into new
accounts, the depositary bank is permitted to delay
availability for a reasonable time beyond the
schedule. Generally, a reasonable period is con-
sidered to be no more than one business day for
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on-us checks, five business days for local checks,
and six business days for nonlocal checks. If a
depositary bank extends its availability beyond
these time frames, it must be able to prove that the
extended delay is reasonable.

Payment of Interest—Section 229.14
General Rule (§ 229.14(a))

A depositary bank must begin accruing interest on
interest-bearing accounts no later than the business
day on which it receives provisional credit for the
deposited funds. A depositary bank typically
receives credit on checks within one or two days
following deposit. It receives credit on cash
deposits, electronic payments, and checks that are
drawn on itself on the day the cash, check, or
electronic payment is received. And if a nonpropri-
etary ATM is involved, it usually receives credit on
the day the bank that operates the ATM credits the
depositary bank for the amount of deposit.

A depositary bank may rely on the availability
schedule of its Federal Reserve Bank, Federal
Home Loan Bank, or correspondent bank when
determining when the depositary bank receives
credit (section 229.14(a)(1)). If availability is de-
layed beyond the time specified in that schedule, a
bank may charge back to the account any interest
erroneously paid or accrued on the basis of that
schedule.

A depositary bank may accrue interest on
checks deposited to all of its interest-bearing
accounts based on an average of when the bank
receives credit for all checks sent for payment or
collection (section 229.14(a)(2)). For example, if a
bank receives credit on 20 percent of the funds
deposited by check on the business day of deposit
(for example, via on-us checks), 70 percent on the
business day following deposit, and 10 percent on
the second business day following deposit, the
bank may apply these percentages to determine
the day on which interest must begin to accrue for
check deposits into all interest-bearing accounts,
regardless of when the bank received credit for
deposits into any particular account. Consequently,
a bank may begin accruing interest uniformly
across all interest-bearing accounts rather than
having to track the type of check deposited to each
account.

Nothing in the general rule limits a depositary
bank policy that provides that interest may accrue
only on balances that exceed a specified amount
or on the minimum balance maintained in the
account during a given period. However, the
balance must be determined according to the date
the bank receives credit for the funds. Nor is there
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a limit on a policy that provides that interest may
accrue sooner than required by the regulation.

Money market deposit accounts, savings deposit
accounts, and time deposit accounts are not
subject to the general rule concerning the timing of
interest payment. However, for simplicity of opera-
tion, a bank may accrue interest on such deposits
in the same manner that it accrues interest on
transaction accounts.

Exemption for Certain Credit Unions
(§ 229.14(b))

Credit unions that do not begin to accrue interest or
dividends on their members’ accounts until a date
later than the day the credit union receives credit
for those deposits, including cash deposits, are
exempt from the general rule for payment of
interest (section 229.14(a)) as long as they provide
notice of their interest-accrual policies in accor-
dance with section 229.16(d).

Exception for Checks Returned Unpaid
(§ 229.14(c))

Banks are not required to pay interest on funds
deposited in an interest-bearing account by a
check that has been returned unpaid, regardless of
the reason for return.

General Disclosure
Requirements—Section 229.15

Form of Disclosures (§ 229.15(a))

A bank must disclose its funds availability policy to
its customers. The disclosures must be clear and
conspicuous and must be in writing. Disclosures
other than those posted at locations where employ-
ees accept consumer deposits, at ATMs, or on
preprinted deposit slips must be in a form that
customers can keep. They must be grouped and
must not contain information unrelated to the
requirements of Regulation CC. If other account
terms are included in the same document,
disclosures related to the regulation should be
highlighted, for example, by having a separate
heading.

Uniform Reference to Day of Availability
(§ 229.15(b))

A bank must refer to the day on which funds will be
available for withdrawal in a uniform manner in all
its disclosures. The statement should describe
funds as being available for withdrawal on “the

business day after” the day of deposit. The

first business day is the business day following the
banking day the deposit was received, and the last
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business day is the day on which the funds are
made available.

Multiple Accounts and
Multiple Account Holders (§ 229.15(c))

A bank is not required to give multiple disclosures
to customers who have more that one account if the
accounts are subject to the same availability
policies. Nor is a bank required to give separate
disclosures to joint account holders; a single
disclosure to one of the holders of the joint account
is sufficient.

Dormant or Inactive Accounts
(§ 229.15(d))

A bank is not required to give disclosures to
customers who have dormant or inactive accounts.

Specific Availability Policy
Disclosure—Section 229.16

The disclosure describing its funds availability
policy that a bank must provide to its customers
must reflect the policy followed by the institution in
most cases. If the institution wishes to reserve its
right to impose longer delays on a case-by-case
basis or by invoking one of the exceptions
specified in section 229.13, its policy regarding
these situations must be reflected in the disclosure.

Content of Specific Availability Policy
Disclosure (§ 229.16(b))

A bank’s specific availability policy disclosure must
include, as applicable, the following:

e A summary of the bank’s availability policy

e A description of the categories of deposits or
checks used by the bank when it delays
availability, such as local or nonlocal checks;
how to determine the category to which a
particular deposit or check (such as a payable-
through draft) belongs; and when each category
will be available for withdrawal (including a
description of the bank’s business days and
when a deposit is considered received)

e A description of any of the exceptions specified
in section 229.13 that may be invoked by the
bank, including the time at which the deposited
funds generally will become available for with-
drawal and a statement that the bank will notify
the customer if the bank invokes one of the
exceptions

e A description of any case-by-case policy of
delaying availability that may result in deposited
funds being available for withdrawal later than
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the time periods stated in the bank’s availability
policy (specific requirements are laid out in
section 229.16(c)(1))

Longer Delays on a Case-by-Case Basis
(§ 229.16(c))

Abank that has a policy of making deposited funds
available for withdrawal sooner than required may
extend the time when funds are available up to the
time periods allowed under the regulation on a
case-by-case basis. However, the bank must
include the following in its specific policy disclo-
sure:

e A statement that the time when deposited funds
are available for withdrawal may be extended in
some cases, and a statement of the latest time
deposited funds will be available for withdrawal

e A statement that the bank will notify the customer
if funds deposited in the customer’s account will
not be available for withdrawal until after the time
periods stated in its availability policy

e A statement that customers should ask if they
need to know when a particular deposit will be
available for withdrawal

When a depositary bank extends the time that
funds will be available for withdrawal on a case-by-
case basis, it must provide the depositor with a
written notice. The notice must include all of the
following information:

e The customer’s account number

e The date and amount of the deposit

e The amount of the deposit that is being delayed
e The day the funds will be available for withdrawal

The notice must be provided at the time of the
deposit, unless the deposit was not made in person
to an employee of the depositary bank or the
decision to delay availability was made after the
time of the deposit. If notice is not given at the time
of the deposit, the depositary bank must mail or
deliver the notice to the customer no later than the
first business day following the banking day the
deposit was made.

A depositary bank that extends the time when
funds will be available for withdrawal on a case-by-
case basis and does not furnish the depositor with
written notice at the time of deposit may not assess
any fees for any subsequent overdrafts (including
use of a line of credit) or return of checks or other
debits to the account if

e The overdraft or return of the check or other debit
would not have occurred except for the fact that
the deposited funds were delayed under section
229.16(c)(1) of the regulation and
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e The deposited check was paid by the paying
bank.

However, the depositary bank may assess an
overdraft or returned-check fee if it includes a
notice concerning overdraft and returned-check
fees with the disclosure required in section
229.16(c)(2) and, when required, refunds any such
fees upon the request of the customer. The over-
draft and returned-check notice must state that the
customer may be entitled to a refund of overdraft or
returned-check fees that are assessed if the check
subject to the delay is paid, and also must state
how to obtain a refund.

Credit Union Notice of
Interest-Payment Policy (§ 229.16(d))

If a credit union begins to accrue interest or
dividends on all deposits made into an interest-
bearing account, including cash deposits, at a later
time than the day specified in section 229.14(a),
the institution’s specific policy disclosures must
explain when interest or dividends on deposited
funds will begin to accrue.

Initial Disclosures—Section 229.17

A bank must provide potential customers with the
disclosures described in section 229.16 before an
account is opened.

Additional Disclosure Requirements—
Section 229.18

Deposit Slips (§ 229.18(a))

All preprinted deposit slips given to customers
must include a notice that deposits may not be
available for immediate withdrawal.

Locations Where Employees Accept
Consumer Deposits (§ 229.18(b))

A bank must post, at a conspicuous place at each
location where its employees receive deposits to
consumer accounts, a notice that sets forth the time
periods applicable to the availability of funds
deposited.

Automated Teller Machines (§ 229.18(c))

At each of its ATM locations, a depositary bank
must post or provide a notice that funds deposited
in the ATM may not be available for immediate
withdrawal. A depositary bank that operates an off-
premises ATM from which deposits are removed
not more than two times each week, as described
in section 229.19(a)(4), must disclose at or on the

10 (1/06) ® Reg. CC

ATM the days on which deposits made at the ATM
will be considered received.

Upon Request (§ 229.18(d))

A bank must provide a copy of its specific
availability policy disclosure (described in section
229.16) to any person who requests it.

Changes in Policy (§ 229.18(e))

Thirty days before implementing a change in its
availability policy, a bank must send notification of
the change to all account holders adversely
affected by the change. Changes that result in
faster availability may be disclosed no later than
thirty days after implementation.

Miscellaneous Provisions—
Section 229.19

When Funds Are Considered Deposited
(§ 229.19(a))

For purposes of subpart B of Regulation CC
(sections 229.10-229.21), the time at which funds
must be made available for withdrawal is measured
from the day the funds are considered deposited
(or “received” by the bank). When funds are
considered officially deposited differs according to
where, how, and when they are deposited:

e Funds deposited at a staffed teller station or
a staffed ATM—Considered deposited when
received by the teller or placed in the ATM.

e Funds mailed to the depository bank—
Considered deposited on the banking day they
are received by the depositary bank; in this case,
funds are considered “received” at the time the
mail is delivered to the bank, even if it is initially
delivered to a mail room rather than the check-
processing area.

e Funds deposited at a night depository—
Considered deposited on the banking day the
funds are removed from the night depository and
are accessible to the depositary bank for pro-
cessing. For example, some businesses deposit
their funds in a locked bag at the night depos-
itory late in the evening and return to the bank the
following day to open the bag; others have an
agreement with the bank that the deposit bag
must be opened under the dual control of the
bank and the depositor. In both cases, the funds
are considered deposited when the customer
returns to the bank and opens the deposit bag.

e Funds deposited through a lock box
arrangement—Considered deposited on the day
the funds are removed from the lock box and are
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accessible to the depositary bank for process-
ing. A lock boxis a post office box that is typically
used by a corporation for the collection of bill
payments or other check receipts.

e Funds deposited at off-premises ATMs that are
not serviced more than twice a week—
Considered deposited on the day they are
removed from the ATM. This special provision
is geared toward banks whose practice is to
service remote ATMs infrequently. A depositary
bank that uses this provision must post a notice
at the ATM informing depositors that funds
deposited at the ATM may not be considered
received on the date of deposit.

e Funds deposited on a day the depositary bank is
closed or after the bank’s cutoff hour—May be
considered deposited on the next banking day.

Cutoff Hours

Generally, a bank may establish a cutoff hour of
2:00 p.m. or later for receipt of deposits at its main
office or branch offices and a cutoff hour of 12:00
noon or later for deposits made at ATMs, lock
boxes, night depositories, or other off-premises
facilities. (As specified in the commentary to sec-
tion 229.19(a), the 12:00 noon cutoff time relates to
the local time at the branch or other location of the
depository bank where the account is maintained
or the local time at the ATM or off-premises facility.)

Different cutoff hours may be established for
different types of deposits—for example, a
2:00 p.m. cutoff for receipt of check deposits and a
later time for receipt of wire transfers is permissible.
Location can also play a role in the establishment of
cutoff hours; for example, different cutoff hours may
be established for ATM deposits and over-the-
counter deposits, or for different teller stations at
the same branch. With the exception of the 12:00
noon cutoff hour for deposits at ATMs and off-
premises facilities, the cutoff hour for receipt of
deposits may not be earlier than 2:00 p.m.

Hour of Funds Availability (§ 229.19(b))

Generally, funds must be available for withdrawal
by 9:00 a.m. or the time a depositary bank’s teller
facilities, including ATMs, are available for cus-
tomer account withdrawals, whichever is later.
(Under certain circumstances, there is a special
exception for cash withdrawals—see section
229.12(d).) Thus, if a bank has no ATMs and its
branch facilities are available for customer transac-
tions beginning at 10:00 a.m., funds must be
available for withdrawal by 10:00 a.m. If a bank has
24-hour ATM service, funds must be available for
ATM withdrawals by 9:00 a.m.
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The start of business is determined by the local
time at the branch or depositary bank holding the
account. For example, if funds in an account at a
West Coast bank are first made available at the
start of business on a given day and a customer
attempts to withdraw the funds at an East Coast
ATM, the depositary bank is not required to make
funds available until 9:00 a.m. West Coast time
(12:00 noon East Coast time).

Effects of the Regulation on Depositary
Bank Policies (§ 229.19(c))

Essentially, a depositary bank is permitted to
provide availability to its customers in a shorter time
than that prescribed in the regulation. The bank
may also adopt different funds availability policies
for different segments of its customer base, so long
as each policy meets the schedules in the regula-
tion. For example, it may differentiate between its
corporate and consumer customers, or may adopt
different policies for its consumer customers based
on whether a customer has an overdraft line of
credit associated with his or her account.

The regulation does not affect a depositary
bank’s right to accept or reject a check for deposit,
to “charge back” the customer’s account for the
amount of a check based on the return of the check
or receipt of a notice of nonpayment of the check,
or to claim a refund for any credit provided to the
customer.

Nothing in the regulation requires a depositary
bank to have its facilities open for customers to
make withdrawals at specified times or on specific
days. For example, even though the special cash
withdrawal rule set forth in section 229.12(d) states
that a bank must make up to $400 available for
cash withdrawals no later than 5:00 p.m. on
specific business days, if a bank does not partici-
pate in an ATM system and does not have any teller
windows open at or after 5:00 p.m., the bank need
not join an ATM system or keep offices open. In
this case, the bank complies with the rule if the
funds that are required to be available for cash
withdrawal at 5:00 p.m. on a particular day are
available for withdrawal at the start of business on
the following day. Similarly, if a depositary bank
is closed for customer transactions, including ATM
transactions, on a day on which funds must be
made available for withdrawal, the regulation does
not require the bank to open.

If a bank has a policy of limiting cash withdrawals
at ATMs to $250 a day, the regulation does not
require that the bank dispense $400 of the
proceeds of the customer’s deposit that must be
made available for cash withdrawal on that day.

Some small financial institutions do not keep
cash on their premises and do not offer cash
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withdrawal services to their customers. Others limit
the amount of cash on their premises, for reasons
related to bonding, and as a result reserve the right
to limit the amount of cash a customer may with-
draw on a given day or to require advance notice
for large cash withdrawals. Nothing in the regula-
tion is intended to prohibit these practices if they
are applied uniformly and are based on security,
operating, or bonding requirements and if the pol-
icy is not dependent on the length of time the funds
have been in the customer’s account, as long as
the permissible hold has expired. However, the
regulation does not authorize such policies if they
are otherwise prohibited by statutory, regulatory, or
common law.

Calculated Availability for
Nonconsumer Accounts (§ 229.19(d))

Under calculated availability, a specified percent-
age of funds from check deposits may be made
available to the customer on the next business day,
with the remaining percentage deferred until sub-
sequent days. The determination of the percentage
of deposited funds that will be made available each
day is based on the customer’s typical deposit
mix as determined by a sample of the customer’s
deposits. Use of calculated availability is permitted
only if, on average, the availability terms that result
from the sample are equivalent to or more prompt
than the requirements of the regulation.

Holds on Other Funds (§ 229.19(e))

If a customer deposits a check, the bank may place
a hold on any of the customer’s funds to the extent
that the funds held do not exceed the amount of the
check deposited and if the total amount of funds
held are made available for withdrawal within the
times required in the regulation. For example, if a
customer cashes a check (other than an on-us
check) over-the-counter, the depositary bank may
place a hold on any of the customer’s funds to the
extent that the funds held do not exceed the
amount of the check cashed.

Employee Training and Compliance
(§ 229.19(f))

The Expedited Funds Availability Act requires
banks to inform each employee who performs
duties subject to the act about its requirements.
The act and Regulation CC also require banks to
establish and maintain procedures designed to
ensure and monitor employee compliance with the
requirements.
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Effects of Mergers (§ 229.19(g))

Merged banks may be treated as separate banks
for a period of up to one year after consummation of
the merger transaction. However, a customer of
any bank that is a party to the merger transaction
and has an established account with the merging
bank may not be treated as a new account holder
under the new-account exception of section
229.13(a). A deposit in any branch of the merged
bank is considered deposited in the bank for
purposes of the availability schedules in accor-
dance with section 220.19(a).

This rule affects the status of the combined entity
in a number of areas, for example,

e When the resulting bank is a participant in a
check clearinghouse association

e When an ATM is a proprietary ATM

e \When a check is drawn on a branch of the
depositary bank

Relation to State Law—
Section 229.20

General Rule (§ 229.20(a))

If a state has a shorter hold for a certain category of
checks than is provided for under federal law, the
state requirement supersedes the federal provi-
sion. For example, most state laws base some hold
periods on whether the check deposited is drawn
on an in-state or out-of-state bank. If a state
contains more than one check-processing region,
the state’s hold period for in-state checks may be
shorter than the federal maximum hold period for
nonlocal checks. Accordingly, the state schedule
supersedes the federal schedule to the extent that
it applies to in-state, nonlocal checks.

The Expedited Funds Availability Act also indi-
cates that any state law providing availability in a
shorter period of time than required by federal law
is applicable to all federally insured institutions in
that state, including federally chartered institutions.
If a state law provides shorter availability only for
deposits in accounts in certain categories of banks,
such as commercial banks, the superseding state
law continues to apply to only those categories of
banks, rather than to all federally insured banks in
the state.

Preemption of Inconsistent Law
(§ 229.20(b))

Provisions of state laws that are inconsistent with
federal law, other than those discussed in the
preceding section (“General Rule”), are pre-
empted. State laws requiring disclosure of availabil-
ity policies for transaction accounts are preempted
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by Regulation CC. Preemption does not require a
determination by the Federal Reserve Board to be
effective.

Preemption Standards and
Determinations (§§ 229.20(c) and (d))

The Federal Reserve Board may issue a preemp-
tion determination upon request by an interested
party in a state. The determination will relate only to
the provisions of subparts A and B of Regula-
tion CC.

Civil Liability—Section 229.21
Statutory Penalties (§ 229.21(a))

Statutory penalties can be imposed as a result of
a successful individual or class action suit brought
for violations of subpart B of Regulation CC.
Basically, a bank can be held liable for

e Actual damages,

e No less than $100 nor more than $1,000 in the
case of an individual action,

e The lesser of $500,000 or 1 percent of the net
worth of the bank involved in the case of a class
action, and

e The costs of the action, together with reasonable
attorney’s fees as determined by the court.

These penalties also apply to provisions of state
law that supersede provisions of the regulation,
such as requirements that funds deposited in
accounts at banks be made available more
promptly than required by the regulation, but they
do not apply to other provisions of state law. (See
commentary to appendix D, section 229.20.)

Bona Fide Errors (§ 229.21(c))

A bank will not be considered liable for violations of
Regulation CC if it can demonstrate, by a prepon-
derance of evidence, that violations resulted from
bona fide errors and that it maintains procedures
designed to avoid such errors.

Reliance on Federal Reserve Board
Rulings (§ 229.21(e))

A bank will not be held liable if it acts in good faith
in reliance on any rule, regulation, model form (if
the disclosure actually corresponds to the bank’s
availability policy), or interpretation of the Federal
Reserve Board, even if that rule, regulation, form,
or interpretation is subsequently determined to be
invalid. Banks may rely on the commentary as well
as on the regulation itself.
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Exclusions (§ 229.21(f))

The liability established by section 229.21 does not
apply to violations of subpart C (Collection of
Checks) of Regulation CC or to actions for wrongful
dishonor of a check by a paying bank’s customer.
(Separate liability provisions applying to subpart C
are found in section 229.38.)

SUBPART C—
COLLECTION OF CHECKS

Subpart C covers the check-collection system and
includes rules to speed the collection and return
of checks. Basically, these rules cover the return
responsibilities of paying and returning banks,
authorization of direct returns, notification of non-
payment on large-dollar returns of the paying bank,
and mandatory check endorsement standards.

Sections 229.30 and 229.31 require paying and
returning banks to return checks expeditiously
using one of two standards: the “two-day/four-day”
test and the “forward collection” test. Under the
two-day/four-day test, a return is considered expe-
ditious if a local check is received by the depository
bank two business days after presentment, and a
nonlocal bank four business days after present-
ment. Under the forward collection test, a return is
considered expeditious if the paying bank uses, for
returns, transportation methods and banks com-
parable to those used for forward collection. The
paying bank may return checks directly to the
depository bank of any bank agreeing to process
the returns, including the Federal Reserve.

Subpart C, in section 229.33, also requires a
bank to provide notification of nonpayment if it
determines not to pay a check of $2,500 or more,
regardless of the channel of collection. The regula-
tion addresses the depository bank’s duty to notify
its customers that a check is being returned and
the paying bank’s responsibility for giving notice of
nonpayment.

Other areas that are covered in subpart C are
endorsement standards, warranties by paying and
returning banks, bona fide errors and liability,
variations by agreement, insolvency of banks, and
the effect of merger transactions.

The provisions of subpart C, section 229.41,
supersede any state law, but only to the extent that
state law is inconsistent with Regulation CC.

The expeditious-return requirements of section
229.42 do not apply to checks drawn on the U.S.
Treasury, U.S. Postal Service money orders, and
checks drawn on states and units of general local
government that are presented directly to the state
or units of general local government and that are
not payable through or at a bank.
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SUBPART D—SUBSTITUTE CHECKS

General Provisions Governing
Substitute Checks—Section 229.51

A substitute check for which a bank has provided
the warranties described in section 229.523 is the
legal equivalent of an original check if the substi-
tute check

e Accurately represents all of the information on
the front and back of the original check and

e Bears the legend “This is a legal copy of your
check. You can use it the same way you would
use the original check.”

The reconverting bank must adhere to Regula-
tion CC’s standards for preserving bank endorse-
ments and identifications. A reconverting bank that
receives consideration for a substitute check that it
transfers, presents, or returns is also the first bank
to provide the warranties described in section
229.52 and the indemnity described in section
229.53.

Substitute Check Warranties and
Indemnity—Sections 229.52 and
229.53

Starting with the reconverting bank, any bank that
transfers, presents, or returns a substitute check (or
a paper or electronic representation of a substitute
check) and receives consideration for that check
warrants that the substitute check meets the legal-
equivalence requirements and that a check that
has already been paid will not be presented for
subsequent payment.

Such a bank also provides an indemnity to cover
losses that the recipient and any subsequent
recipient of the substitute check incur because of
the receipt of a substitute check instead of the
original check.

Expedited Recredit for Consumers—
Section 229.54

Section 229.54(a) sets forth the conditions under
which a consumer may make an expedited recredit
claim for losses associated with the consumer’s
receipt of a substitute check. To use the expedited
recredit procedure, the consumer must be able to
assert in good faith that

e The consumer’s account was charged for a

3. A person other than a bank that creates a substitute check
could transfer that check only by agreement unless and until a
bank provides the substitute check warranties.

4. A bank may not vary the language of the legal-equivalence
legend.
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substitute check that was provided to the
consumer,

e The consumer’s account was improperly charged
or the consumer has a warranty claim,

e The consumer suffered a loss, and

e The consumer needs the original check or a
sufficient copy to determine the validity of the
claim.

To make a claim, the consumer must comply with
the timing, content, and form requirements in sec-
tion 229.54(b). This section generally provides that
a consumer’s claim must be received by the bank
that holds the consumer’s account no later than the
fortieth calendar day after the later of

e The calendar day on which the bank mailed (or
delivered by a means agreed to by the con-
sumer) the periodic statement describing the
contested transaction or

e The calendar day on which the bank mailed (or
delivered by a means agreed to by the con-
sumer) the substitute check itself.

Section 229.54(b)(1)(ii) requires the bank to give
the consumer an additional, reasonable period of
time if the consumer experiences “extenuating
circumstances” that prevent timely submission of
the claim.

The commentary to section 229.60 provides that
the bank may voluntarily give the consumer more
time to submit a claim than the rule allows.

Under section 229.54(b)(2)(ii), a complaint is not
considered complete, and thus does not consti-
tute a claim, until it contains all of the required
information the rule requires. The rule requires that
the claim contain®

e A description of why the consumer believes the
account was improperly charged or the nature of
the consumer’s warranty claim,

e A statement that the consumer has suffered a
loss, and an estimate of the amount of the loss,

e Areason why the original check (or a copy of the
check that is better than the substitute check the
consumer already received) is necessary to
determine whether the consumer’s claim is valid,
and

e Sufficient information to allow the bank to identify
the substitute check and investigate the claim.

A bank, at its discretion, may require the
consumer to submit the claim in writing. If a
consumer makes an oral claim to a bank that
requires a written claim, the bank must inform the
consumer of the written requirement at that time.

5. If a consumer submits an incomplete complaint, the bank

must so inform the consumer and must tell the consumer what
information is missing.
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Under those circumstances, the bank must receive
the written claim by the later of ten business days
from the date of an oral claim or the expiration of
the consumer’s initial forty-day period for submit-
ting a timely claim. As long as the original oral claim
fell within the forty-day requirement for notification
and a complete written claim was received within
the additional ten-day window, the claim meets
the timing requirements (sections 229.54(b)(1) and
229.54(b)(3)), even if the written claim was received
after the expiration of the initial forty-day period.

Bank’s Action on Claims

Section 229.54(c) requires a bank to act on a
consumer’s claim no later than the tenth business
day after the banking day on which it received the
consumer’s claim:

e |f the bank determines that the consumer’s claim
is valid, it must recredit the consumer’s account
no later than the end of the business day after the
banking day on which it makes that determina-
tion. The amount of the recredit should equal the
amount of the consumer’s loss, up to the amount
of the substitute check, plus interest on that
amount if the account is an interest-bearing
account. The bank must then notify the con-
sumer of the recredit using the notice discussed
below (“Notices Relating to Expedited Recredit
Claims”).

e |f the bank determines that the consumer’s claim
is invalid, it must notify the consumer of that
decision using the notice discussed below
(“Notices Relating to Expedited Recredit Claims”).

e |f the bank has not determined the validity of the
consumer’s claim by the tenth business day after
the banking day on which it received the claim,
the bank must recredit the consumer’s account
for the amount of the consumer’s loss, up to
the amount of the substitute check or $2,500,
whichever is less. The bank must also recredit
interest on that amount if the consumer’s account
is an interest-bearing account. The bank must
send a notice to that effect to the consumer using
the notice discussed below (“Notices Relating to
Expedited Recredit Claims”). If the consumer’s
loss was more than $2,500, the bank has until the
end of the forty-fifth calendar day from the date
of the claim to recredit any remaining amount of
the consumer’s loss, up to the amount of the
substitute check (plus interest), unless it deter-
mines prior to that time that the claim was invalid
and notifies the consumer of that decision.

Section 229.54(d) generally requires that recred-
ited funds receive next-day availability. However,
a bank that provisionally recredits funds pending
further investigation may invoke safeguard excep-
tions to delay availability of the recredit under
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the limited circumstances described in section
229.54(d)(2). The safeguard exceptions apply to
new accounts and repeatedly overdrawn accounts
and also when the bank has reasonable cause
to suspect that the claim is fraudulent. A bank
may delay availability of a provisionally recredited
amount until the start of the earlier of (1) the busi-
ness day after the banking day on which the bank
determines that the consumer’s claim is valid or
(2) the forty-fifth calendar day after the banking day
on which the bank received the claim if the account
is new, the account is overdrawn, or the bank has
reasonable cause to believe that the claim is
fraudulent. When the bank delays availability under
this section, it may not impose overdraft fees on
checks drawn against the provisionally credited
funds until the fifth calendar day after the day on
which the bank sent the notice regarding the
delayed availability.

If, after providing the recredit, the bank deter-
mines that the consumer’s claim was invalid, the
bank may reverse the recredit. This reversal must
be accompanied by a consumer notification using
the notice discussed below (“Notices Relating to
Expedited Recredit Claims”).

Notices Relating to
Expedited Recredit Claims

Section 229.54(e) outlines the requirements for
providing consumer notices related to expedited
recredit:

e The bank must send the notice of recredit no
later than the business day after the banking day
on which the bank recredits the consumer’s
account. The notice must include the amount of
the recredit and the date the recredited funds will
be available for withdrawal.

® The bank must send notice that the consumer’s
claim is not valid no later than the business day
after the banking day on which the bank makes
this determination. The notice must include the
original check or a sufficient copy of it (except as
provided in section 229.58; see below). Also, it
must demonstrate to the consumer why the claim
is not valid. Further, the notice must include
either any information or document that the bank
used in making its determination or an indication
that the consumer may request copies of this
information.

e The bank must send the notice of a reversal of
recredit no later than the business day after the
banking day on which the bank made the
reversal. The notice must include all the informa-
tion required in a notice of invalid claim plus the
amount (including interest) and date of the
reversal (section 229.54(e)(3)(i)).
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Appendix C to Regulation CC contains model
forms (models C-23 through C-25) that a bank may
use to craft the various notices required in section
229.54(e). The Board published these models to
assist banks in complying with section 229.54(e).
Appropriate use of the models, however, does not
offer banks a statutory safe harbor.

Expedited Recredit for Banks—
Section 229.55

Section 229.55 sets forth expedited recredit proce-
dures applicable between banks. A claimant bank
must adhere to the timing, content, and form
requirements of section 229.55(b) in order for the
claim to be valid. A bank against which an
interbank recredit claim is made has ten business
days within which to act on the claim (section
229.55(c)). The provisions of section 229.55 may
be varied by agreement. (No other provisions of
subpart D may be varied by agreement.)

Liability—Section 229.56

Section 229.56 describes the damages for which a
bank or person would be liable in the event of
breach of warranty or failure to comply with sub-
part D:

e The amount of the actual loss, up to the amount
of the substitute check, resulting from the breach
or failure and

e Interest and expenses (including costs, reason-
able attorney’s fees, and other expenses of
representation) related to the substitute check.

These amounts could be reduced in the event of
negligence or failure to act in good faith. It is also
important to note that section 229.56 contains a
specific exception that allows for greater recovery
as provided in the indemnity section. Thus, a
person who has an indemnity claim that also
involves a breach of a substitute check warranty
could recover all damages proximately caused by
the warranty breach.

Section 229.56(b) excuses failure to meet this
subpart’s time limits because of circumstances
beyond a bank’s control. Section 229.56(c) pro-
vides that an action to enforce a claim under this
subpart may be brought in any U.S. district court.
Section 229.56(c) also provides the subpart’s
statute of limitations: one year from the date on
which a person’s cause of action accrues.® Section
229.56(d) states that if a person fails to provide

6. For purposes of this paragraph, a cause of action accrues as
of the date on which the injured person first learns, or reasonably
should have learned, of the facts giving rise to the claim, including
the identity of the warranting or indemnifying bank against which
the action is brought.
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notice of a claim for more than thirty days from the
date on which a cause of action accrues, the
warranting or indemnifying bank is discharged
from liability to the extent of any loss caused by the
delay in giving notice of the claim.

Consumer Awareness—
Section 229.57

Content Requirements

Abank must provide its consumer customers with a
disclosure that explains that a substitute check is
the legal equivalent of the original check and
describes the consumer’s recredit rights for substi-
tute checks. A bank may use, but is not required
to use, the Board’s model form (model C-5A in
appendix C to Regulation CC) to meet the con-
tent requirements for this notice. A bank that uses
the model form appropriately is deemed to be
in compliance with the content requirements for
which it uses language from the model form. A bank
may provide the notice required by section 229.57
along with other information.

Distribution to Consumer Customers
Who Receive Canceled Checks with
Periodic Account Statements

Under section 229.57(b)(1), a bank must provide
this disclosure to existing consumer customers
who routinely receive their canceled checks in their
periodic statement no later than the first statement
after October 28, 2004. For customer relationships
established after that date, a bank must provide
the disclosure to a new consumer customer who
will routinely receive canceled checks in periodic
statements at the time the customer relationship is
established.

Distribution to Consumer Customers
Who Receive a Substitute Check
Occasionally

Under section 229.57(b)(2), a bank must also
provide the disclosure to a consumer customer
who receives a substitute check on an occasional
basis, including when a consumer receives a
substitute check in response to a request for a
check or a copy of a check and when a check
deposited by the consumer is returned to the
consumer as an unpaid item in the form of a
substitute check. A bank must provide the disclo-
sure to a consumer customer in these cases even if
the bank previously provided the disclosure to the
consumer.

When the consumer contacts the bank to request
a check or a copy of a check and the bank
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responds by providing a substitute check, the bank
must provide this disclosure at the time of the
request, if feasible. Otherwise, the bank must
provide the disclosure no later than when the bank
provides a substitute check in response to the
consumer’s request. It would not be feasible to
provide the disclosure at the time of the request if,
for example, the consumer made his or her request
by telephone or if the bank did not know at the time
of the request whether it would provide a substitute
check or some other document in response. A bank
is not required to provide the disclosure if the bank
responds to the consumer’s request by providing
something other than an actual substitute check
(such as a photocopy of an original check or a
substitute check).

When a bank returns a deposited item unpaid to
a consumer in the form of a substitute check, the
bank must provide the disclosure when it provides
the substitute check.
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Mode of Delivery of Information—
Section 229.58

Section 229.58 provides that banks may deliver
any notice or other information required under this
subpart by U.S. mail or by any other means to
which the recipient has agreed to receive account
information, including electronically. A bank that is
required to provide an original check or a sufficient
copy (each of which is defined as a specific paper
document) instead may provide an electronic
image of the original check or sufficient copy if the
recipient has agreed to receive that information
electronically.
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Regulation CC

Examination Objectives and Procedures

Note: The examination objectives and examination
procedures for this regulation are broken down by
regulation subpart: Section | covers subparts A and
B, and section Il covers subpart D. Subpart C of the
regulation, “Collection of Checks,” is not covered
here, as it addresses payments system issues
exclusively and therefore does not present any
consumer-related regulatory compliance issues to
be reviewed during a consumer compliance exami-
nation.

I. SUBPARTS A AND B
EXAMINATION OBJECTIVES

1. To determine that the financial institution’s funds
availability policies are in compliance with
Regulation CC

2. To determine that the financial institution has
established internal controls for compliance with
Regulation CC

3. To determine that the financial institution has
established a training program for applicable
employees concerning their duties with respect
to Regulation CC

4. To determine that the financial institution main-
tains records of compliance with Regulation CC
for a period of two years

EXAMINATION PROCEDURES

A financial institution may delay funds availability
for some deposits on a case-by-case basis and for
other deposits on an automatic basis. In addition,
the institution may make decisions concerning
holds and maintain records at branches as well
as at the main office. Therefore, to check on an
institution’s compliance with its holds policies, the
examiner must determine not only the types of
holds policies the institution has, but how decisions
are made and where records are maintained. If a
branch makes its own decision and maintains its
own records, such as in a decentralized structure,
sampling may be done at the branch. If decisions
to delay availability are either centralized or made
at a regional processing center and records are
maintained there, sampling for compliance may be
made at that location.

General

1. Determine the types of transaction accounts,
as defined in Regulation D, section 204.2(e)
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(demand deposits, NOW accounts, and ATS
accounts), offered by the financial institution.

2. Obtain copies of the forms used by the institu-
tion for transaction accounts, as applicable:

e Specific availability policy disclosures
e Exception hold notices
e (Case-by-case hold notices
e Special deposit slips
e Change-in-terms notices

3. Determine, by account type, the institution’s
specific funds availability policies with regard to
deposits.

4. Determine which individuals actually perform
the various activities necessary to comply with

the provisions of Regulation CC, subpart B,
including, for example, personnel engaged in

e Distributing disclosure statements
e Employee training
® [nternal reviews

e Computer program development for deposit
accounts (not necessarily a computer
programmer)

e Deposit operations
e QOverdraft administration
e ATM deposit processing

e Determining case-by-case holds or
exceptions

5. Review the institution’s training manual, internal
audit or similar reports for Regulation CC,
written procedures given to employees detailing
their responsibilities under the regulation, and
similar materials.

6. Determine the extent and adequacy of the
instruction and training received by those
employees to enable them to carry out their
assigned responsibilities in conformance with
Regulation CC.

7. Verify that the institution provides each employee
with a written statement regarding the institu-
tion’s procedures that pertain to that employee’s
function. (§ 229.19(f))

Initial Disclosures and
Subsequent Changes

1. Review the financial institution’s specific avail-
ability policy disclosures. Determine if the dis-
closures accurately reflect the institution’s funds
availability policies and meet the requirements
for content under section 229.16.
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Determine if the institution provides the initial
disclosure statement prior to accepting funds to
open a new transaction account, or mails the
disclosures within one business day of receiving
a written request by mail or telephone to open a
new account. (§ 229.17(a))

Determine if the institution provides its funds
availability policy upon an oral or written request
within a reasonable time period. (§ 229.18(d))

Determine if the institution has made changes
to its availability policies since the last exam-
ination. If it has, determine whether deposi-
tors were notified in accordance with section
229.18(e).

Automatic (or Automated)
Hold Policies

1.

Review the financial institution’s schedules or
other materials relating to its funds availability
time periods for the following types of deposits:

e Cash (§ 229.10(a))
e FElectronic payments (§ 229.10(b))

e U.S. Treasury checks (§§ 229.10(c)(1)(i)
and 229.12(b)(2))

e U.S. Postal Service money orders
(§§ 229.10(c)(1)(ii), 229.10(c)(2), and
229.12(b)(3))

e (Checks drawn on Federal Reserve Banks
and Federal Home Loan Banks
(§§ 229.10(c)(1)(iii), 229.10(c)(2),
229.12(b)(4), and 229.12(c)(1)(ii))

e State or local government checks
(§§ 229.10(c)(1)(iv), 229.10(c)(2),
229.12(b)(4), and 229.12(c)(1)(ii))

e (Cashier’s, certified, and teller’'s checks
(§§ 229.10(c)(1)(v), 229.10(c)(2),
229.12(b)(4), and 229.12(c)(1)(ii))

e On-us checks (§§ 229.10(c)(1)(vi) and
229.11(c)(1)(ii))

e |ocal checks (§ 229.12(b)(1))

e Nonlocal checks (§ 229.12(c)(1)(i))

e Credit union share draft accounts (commen-
tary to § 229.16(b))

Determine that the institution’s policy for provid-
ing funds availability is in accordance with
regulatory requirements.

Determine the institution’s procedures for plac-
ing holds.

Selectively sample each of the types of deposits
listed in item 1 and verify the funds availability
time frames. Determine, for each deposit cate-
gory, whether the financial institution’s pro-
cedures provide funds availability within the
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required time periods. Determine that the pro-
cedures and disclosed policy are the same.

Deposits at Nonproprietary ATMs—
Section 229.12(f)

(See also sections 229.19(a)(4) and 229.19(a)(5)(ii)
and commentary to sections 229.19(a) and
229.19(b) for off-premises ATMs.)

1.

Determine that the institution makes funds
deposited in an account at a nonproprietary
ATM by cash or check available for withdrawal
not later than the fifth business day following the
day of deposit.

Availability Rules—$100 and $400—
Sections 229.10(c)(1)(vii) and
229.11(b)(2)

1.

Determine the financial institution’s procedures
for complying with the $100 availability rule and,
if applicable, the $400 cash withdrawal rule.

Review records that detail holds placed on
accounts. Determine if holds are in accordance
with the regulation.

Sample deposit accounts with deposits subject
to the $100 availability rule and the $400 cash
withdrawal rule and verify the institution’s com-
pliance with the rules. Verify that actual prac-
tices and policies match.

Extended Holds
Case-by-Case Holds

1.

Determine if the financial institution places holds
on a case-by-case basis. If it does, review the
institution’s procedures for placing case-by-
case holds.

Review the institution’s specific availability pol-
icy disclosures to determine whether the case-
by-case hold policy has been disclosed.

Review any physical records or reports gener-
ated from holds placed. (Sample should include
records from the main office as well as branch
offices, depending on the type of branch system
operated.)

Sample a few of the case-by-case holds and
determine whether the institution makes the
funds available for withdrawal within the re-
quired time frames.

Determine whether the institution provides the
customer with a notice of the case-by-case hold
as required by section 229.16(c)(2). Determine
if the notices meet the timing and content
requirements.
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6.

If the institution does not provide the notice at
the time of deposit, determine whether it either
discloses the availability of refunds of overdraft
and returned-check fees or does not assess
these fees when the requirements of section
229.16(c)(3) are met.

Exception Holds (§ 229.13)

1.

Determine whether the financial institution places
holds on an exception basis. If it does, review its
procedures for placing exception holds.

Review the institution’s specific availability pol-
icy disclosures to determine whether it has
disclosed its exception-holds policy.

Review any physical records or reports gener-
ated from holds placed. (Sample should include
records from the main office as well as branch
offices, depending on the type of branch system
operated.)

Sample a few of the exception holds and
determine when the institution makes the funds
available for withdrawal. Determine that the
institution does not add more than one business
day for on-us checks, five business days for
local checks, and six business days for nonlocal
checks to the maximum time periods in the
federal availability schedule for the deposit
unless it can show that a longer delay is
reasonable. (§ 229.13(h))

With the exception of new accounts, determine
whether the institution provides the customer
with an exception-hold notice as required by
section 229.13(g).

Review hold notices. Determine if the notices
meet the timing and content requirements for
each type of exception hold. (Note: Institutions
are required to retain copies of reasonable-
cause hold notices.)

New Accounts (§ 229.13(a))

1.

Review financial institution policies for new
accounts.

Determine how the institution defines a new-
account relationship. Determine if the institu-
tion’s definition is in compliance with Regu-
lation CC.

Review the institution’s specific availability pol-
icy disclosure to determine whether the institu-
tion has disclosed its availability policy regard-
ing new accounts.

Review a new-account report or listing of new-

account holders. Determine if any holds were
placed on the accounts.

Sample deposit accounts, and ask the institu-
tion to provide documentation concerning the
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composition of the opening deposit or the most
recent deposit.

Review holds placed and determine if they are
within regulatory limits with respect to time and
amount (see section 229.13(a)(1)). (Note: No
regulatory time limits are set forth for funds
availability for local and nonlocal check depos-
its into new accounts.)

Large Deposits (§ 229.13(b))

1.

Determine whether the financial institution has
procedures and a special hold policy for large
deposits. If it does, determine whether the
institution considers a large deposit, for pur-
poses of the large-deposit exception, to be a
day’s aggregate deposit of checks exceeding
$5,000.

Determine that the institution does not invoke
the large-deposit exception for cash or elec-
tronic payments.

Review at least one account deposit on which
a large-deposit hold was placed and ensure
that the hold was placed only on the amount by
which a day’s deposits of checks exceeded
$5,000.

Determine if the institution provided the cus-
tomer with a written exception notice that
meets the requirements of section 229.13(g)(1)
or 229.13(g)(2).

Determine if the notice was provided within the
time frames prescribed in section 229.13(g)(1)
or 229.13(g)(2).

Redeposited Checks (§ 229.13(c))

1.

Determine if the financial institution has proce-
dures and a special hold policy for redeposited
checks.

If it does, determine if the institution refrains from
imposing this exception solely because of a
missing endorsement or because the check
was postdated.

Determine if the institution provided the cus-
tomer with a written exception notice that meets
the requirements of section 229.13(g)(1) or
229.13(g)(2).

Determine if the notice was provided within the

time frames prescribed in section 229.13(g)(1)
or 229.13(g)(2).

Repeated Overdrafts (§ 229.13(d))

1.

Determine whether the financial institution has
procedures or a special hold policy for custom-
ers with repeated overdrafts.
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If it does, review the institution’s definition of
accounts “repeatedly overdrawn” and deter-
mine whether it meets the regulatory definition in
section 229.13(d).

Determine that the institution returns the account
to the institution’s normal account status when
the account has not been repeatedly overdrawn
for a six-month period following the time the
account was characterized as repeatedly over-
drawn.

Review the financial institution’s list of custom-
ers whose accounts are repeatedly overdrawn.
(Note: This list may or may not be the same
overdraft list maintained in the ordinary course
of business. The institution may maintain a list of
recent overdrafts as well as a list of customers
whose accounts are repeatedly overdrawn.)

Review an account classified as repeatedly
overdrawn. Determine if the institution properly
classified the account and followed the regula-
tory procedures outlined in section 229.13(d).

Determine the date the account was placed in
“repeated overdraft” exception status. Review
account statements for the six months before
the account was identified as an overdraft
exception.

Determine whether the institution provided the
customer with an exception notice when an
exception hold was placed on the account. If
it did, review the content of the notice and
determine if it meets the requirements of section
229.13(g)(1) or 229.13(g)(3).

Determine if notice was given within the required
time frames. (§ 229.12(g)(1) or 229.12(g)(3))

Reasonable Cause to Doubt Collectibility
(§ 229.13(e))

1.

Determine if the financial institution has proce-
dures or a special policy for placing reasonable-
cause holds.

If it does, determine who initiates reasonable-
cause holds.

Obtain a list of accounts or checks to which this
exception was applied. Review the exception
notice given to the customer.

Determine if the reason for invoking the excep-
tion was reasonable.

Review the content of the notice and deter-
mine if it meets the requirements of section
229.13(g)(1).

Determine if notice was given within the required
time frames. (§ 229.13(g)(1))

If the institution imposes a reasonable-cause
exception hold and does not provide the notice
at the time of deposit, determine whether it

22 (1/06) ® Reg. CC

either discloses the availability of refunds of
overdraft and returned-check fees or does not
assess these fees when the requirements of
section 229.13(e)(2) are met.

Emergency Conditions (§ 229.13(f))

1. Determine if the financial institution has proce-
dures or a special policy for placing emergency-
condition holds. If it does, review the institution’s
procedures for placing these holds.

2. Determine whether the institution invokes this
exception only under the conditions specified in
section 229.13(f).

3. Determine whether the institution makes the
funds available for withdrawal within a reason-
able time after either the termination of the
emergency or the time at which the deposit
would normally be available for withdrawal,
whichever is later. (Note: A reasonable period for
on-us checks is one business day; for local
checks, five business days; and for nonlocal
checks, usually six days. (§§ 229.13(h)(3) and
229.13(h)(4))

Miscellaneous Provisions
Special Deposit Slips (§ 229.10(c)(3))

1. Determine if the financial institution requires a
special deposit slip for state or local govern-
ment, cashier’s, certified, or teller's checks in
order to provide next-business-day availability
on the deposits. (§ 229.10(c)(3)(i))

2. If the institution requires a special deposit slip,
determine that it does one of the following:
(§ 229.10(c)(3)(ii))

e Provides the deposit slip to its customers

e |nforms its customers of how to obtain and
prepare the slips

e Makes the special deposit slips “reasonably
available”

Additional Disclosure Requirements
(§ 229.18)

1. Determine if the financial institution displays a
notice of its availability policy in a conspicuous
place at locations where employees receive
consumer deposits. (§ 229.18(b)) (Note: The
notice is not required at drive-up windows and
night depositories. See commentary to section
229.18(b).)

2. Determine if the institution displays a notice at
each of its proprietary ATMs stating that the

funds deposited in the ATM may not be available
for immediate withdrawal. (§ 229.18(c)(1))
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3. If the institution has off-premises ATMs from
which funds are not collected more than twice a
week, determine if the institution discloses on or
at the ATM the days on which the deposits made
at the ATM will be considered “received.”
(§ 229.18(c)(2))

4. Determine if the institution includes a notice on
all preprinted deposit slips that the deposited
funds may not be available for immediate
withdrawal. (§ 229.18(a))

Payment of Interest—Section 229.14

1. Determine whether the financial institution pays
interest as of the date of the deposit or as of the
date provisional credit is granted.

2. If the institution pays interest as of the date
provisional credit is granted, review the institu-
tion's schedule for provisional credit. (This
schedule may be from a Federal Reserve Bank
or may be based on the time credit is generally
received from a correspondent bank.) Select a
NOW account statement and ask the institution
to give a detailed explanation of how the interest
was calculated.

3. Review the institution’s method for calculating
interest on deposits reviewed. Select another
NOW account and, using the institution’s pro-
cedures for calculating interest, verify that the
institution accrues interest as of the date pro-
visional credit is received.

Calculated Availability—
Nonconsumer Transaction Accounts—
Section 229.19(d)

1. Determine if the financial institution uses a
formula for calculating funds availability for
nonconsumer transaction accounts.

2. If it does, review a copy of the institution’s
formula.

3. Select a large corporate account subject to
the formula. Ask the institution to demonstrate
how funds are made available to the customer.
Determine whether it appears that the formula
accurately reflects the type of deposit mix
reasonably expected for this type of account
holder. (For example, a local grocery store
may have 90% of its deposits made up of local
check deposits. Therefore, a formula providing
a deposit mix of at least 90% availability within
two days may be reasonable. A mail order firm,
on the other hand, may have a large percent-
age of nonlocal checks in its check deposits.
Therefore, the institution’s formula may allow for
lengthier availability schedules.)
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Record Retention—
Sections 229.21(g) and 229.13(g)(4)

1. Determine that the financial institution retains for
two years the notices required when a “reason-
able cause” exception is invoked.

Il. SUBPART D
EXAMINATION OBJECTIVES

1. Determine the financial institution’s compliance
with subpart D notice content and timing
requirements (general consumer-awareness dis-
closures regarding substitute checks and no-
tices that respond to a consumer’s expedited
recredit claim regarding a substitute-check
error)

2. Ascertain whether the financial institution com-
plies with timing requirements for acting on a
substitute-check expedited recredit claim.

EXAMINATION PROCEDURES

Whether a financial institution will or will not function
as a ‘reconverting bank,”! the interlinked nature
of the payments system virtually guarantees that
every financial institution will at some time receive a
substitute check that is subject to the provisions
of subpart D, the “Check 21" section of Regula-
tion CC. While some financial institutions will rapidly
migrate toward electronic check exchange, others
will proceed more hesitantly. Regardless, because
the Check 21 Act provides that a properly prepared
substitute check is the “legal equivalent of the
original check for all purposes,” all banks must be
prepared to accept a substitute check in place of
the original after the act’s effective date of Octo-
ber 28, 2004.

One of a bank’s regulatory compliance obli-
gations is to apprise consumer customers who
receive canceled checks with their periodic account
statements or who otherwise occasionally receive
substitute checks of their rights under the new law
through a consumer-awareness disclosure. A bank
that provides a substitute check to a consumer
must also be prepared to comply with the Check 21
Act’s expedited recredit procedure for addressing
errors relating to substitute checks. Even if the
customer does not receive actual canceled checks
in a monthly statement but instead receives a
truncated summary, the individual may eventually
receive a substitute check, either in response to
a request for a check or a copy of a check or

1. A reconverting bank is the bank that creates a substitute
check; if a nonbank creates a substitute check, the reconverting
bank is the first bank to transfer, present, or return the substitute
check (or the first paper or electronic representation of that
substitute check) for consideration.
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because a check that the consumer deposited was
returned unpaid to the consumer in the form of a
substitute check. Some increase in the potential
for duplicate posting (substitute check and origi-
nal) may also involve a degree of consumer edu-
cation and explanation. The regulation specifies
the appropriate timing for the distribution of the
consumer-awareness disclosure and also provides
model language. Finally, institutions will likely want
to train their personnel so that they can adequately
convey to customers the impact of this new instru-
ment in the payments system.

General

1. Obtain copies of the documents associated with
the financial institution’s Check 21 compliance,
including but not limited to the following:

e Consumer-awareness disclosure(s)
e Sample (test) substitute checks, if available

e Direct mail correspondence, statement
stuffers, and the like, describing Check
21/substitute check implementation to con-
sumer customers

¢ Notices relating to expedited recredit claims:
— Notice of valid claim and refund
— Notice of provisional refund
— Denial of claim
— Reversal of refund
e Any other relevant documents

2. ldentify the individuals within the institution who
may have responsibilities associated with Check
21. The following is a non-exhaustive list of such
individuals:

e New-accounts personnel

e Employee training department

e [nternal auditors, reviewers

e Deposit operations, bookkeeping

3. Review the institution’s training manual, internal
audit or similar reports for Regulation CC,
written procedures given to employees detailing

their responsibilities under the regulation, and
similar materials.

4. Determine the training methods used by the
institution in conveying specific responsibilities
to employees. Are written procedures distrib-
uted to employees?

Consumer Awareness—
Section 229.57

(Note: Model disclosure language is provided in
appendix C of the regulation.)
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Determine whether the bank distributes only a
single version of its consumer-awareness disclo-
sure or maintains variations of the disclosure to be
used depending on the circumstances giving rise
to distribution. Each notice should reflect the
following:

1. General disclosure content—Determine whether
the disclosure notice states

e That a substitute check is the legal equiva-
lent of an original check and (§ 229.57(a)(1))

e The consumer recredit rights that apply
when a consumer in good faith believes that
a substitute check was not properly charged
to his or her account. (§ 229.57(a)(2))

2. Timing and distribution—A bank is required to
provide its consumer customers with a consumer-
awareness disclosure prior to the receipt of a
substitute check.

e [or those who receive canceled checks with
periodic statements:

— Existing customers as of October 28,
2004—Determine that the bank provided
the disclosure no later than the first
regularly scheduled communication with
the consumer after October 28, 2004 (for
each consumer who is a customer of the
bank on that date). (§ 229.57(b)(1)(i))

— New customers after October 28, 2004—
Determine that the bank provided
the disclosure at the time the cus-
tomer relationship was established.
(§ 229.57(b)(1)(ii))

e For those who do not receive canceled
checks with periodic statements and who will
receive substitute checks only occasionally:

— Upon customer request for an original
check or a copy of a check—Determine
that the bank provides the disclosure to
a consumer customer who requested an
original check or a copy of a check and
received a substitute check in response.
(§ 229.57(b)(2)(7))

— Upon customer’s receipt of a returned
substitute check—Determine that the bank
provides the disclosure to a consumer
customer of the bank who receives a
returned substitute check (at the time the
bank provides such substitute check).
(§ 229.57(b)(2)(ii))

3. Mode of delivery of information (§ 229.58)—
Determine whether the bank employed one
of the following in delivering its consumer-
awareness disclosure(s) and expedited recredit
notice(s):

e U.S. mail
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Any other means to which the recipient
agreed to receive account information,
including electronically

Expedited Recredit for Consumers—
Section 229.54

1.

Determine whether any financial institution cus-
tomer has raised a Check 21-related claim of
loss since the last examination. If yes, review for
the following. (At financial institutions at which
multiple Check 21-related claims have been
raised and resolved, the examiner need only
review a sampling sufficient to ensure that the
bank’s processing is consistent and in compli-
ance with subpart D.)

Necessary preconditions (consumer must
allege all of these)—(§§ 229.54(a)(1)-
229.54(a)(4))

— Was the consumer’s account charged for
a substitute check that was provided to
the consumer? (The consumer need not
be in possession of the substitute check
at the time of claim submission.)

— Was the consumer’s account not properly
charged? (Alternatively, a consumer’s
account could be properly charged yet
still give rise to a warranty claim, for
example, in the case of a substitute-
check image that is illegible.)

— Did the consumer suffer a resulting finan-
cial loss?

— Was the production of the original check
or a sufficient copy necessary to deter-
mine whether or not the consumer’s claim
was valid?

Procedural steps for consumer’s claim

— Did the consumer submit a timely claim?
(§ 229.54(b)(1))

— Did the claim contain a description of the
claim, a statement and estimate of loss,
the reason why the original check or a
sufficient copy is necessary, and suffi-
cient information for the bank to investi-
gate? (§ 229.54(b)(2))

— If the consumer attempted to make a
claim but failed to provide all of the
necessary information (as listed above),
did the bank inform the consumer that
the claim was incomplete and iden-
tify the information that was missing?
(§ 229.54(b)(2)(D)(ii))

— Was the claim submitted in a form accept-
able to the financial institution? Did the

bank compute the time for action accu-
rately? (§ 229.54(b)(3))
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Procedural steps for financial institution
response—If the financial institution con-
cluded that (1) all necessary prerequisites to
the filing of a consumer claim existed and
(2) the consumer followed the appropriate
steps in filing the claim, verify that the bank
provided the following appropriate response:

Claim deemed valid:

In the event of a valid consumer claim, did
the bank

— Recredit the account for the amount of the
loss, up to the amount of the substitute
check (plus interest, if applicable), no
later than the end of the business day
after the banking day on which the bank
made its determination, (§ 229.54(c)(1)(i))

— Draft a notice of recredit stating (1) the
amount of the recredit and (2) the date
on which funds will be available for
withdrawal, and (§§ 229.54(e)(1)(i) and
229.54(e)(1)(ii))

— Send the notice no later than the business
day after the banking day on which the
bank recredit occurred? (§ 229.54(¢e)(1))

Claim deemed invalid:

In the event of an invalid consumer claim,
determine whether the bank

— Sent a notice stating that the claim was
invalid and included the original check or
a sufficient copy, (§ 229.54(e)(2)(i))

— Demonstrated to the consumer that the
substitute check was properly charged
(or that the consumer’s warranty claim
was not valid), and (§ 29.54(e)(2)(ii))

— Included the information or documents
(in addition to the original check), if
any, relied upon by the bank in making
its determination (or a statement that
the consumer may request such).
(§ 229.54(e)(2)(iii))

Claim not resolved within initial ten days,

pending further investigation:

If the bank could not resolve the claim before
the end of the tenth business day after the
banking day on which the bank received the
claim, determine whether the bank

— Recredited the consumer’'s account for
the amount of the loss, up to the lesser of
the amount of the substitute check or
$2,500 (plus interest, if applicable),
(§ 229.54(c)(3)(1)(A))

— Drafted a notice of recredit stating (1) the
amount of the recredit and (2) the date
on which the funds would be available for
withdrawal, (§§ 229.54(e)(1)(i) and
229.54(e)(1)(ii))
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— Recredited the consumer’s account for
the remaining amount of the loss, if any,
up to the amount of the substitute check
(plus interest, if applicable), no later than
the end of the forty-fifth calendar day after
the banking day on which the bank
received the claim, and (§ 229.54(c)(3)(ii))

— Sent the notice of recredit no later than
the business day after the banking day
on which the bank recredit occurred.
(§ 229.54(e)(1))

Claim resulting in reversal of recredit:

In some instances it may be necessary for a
bank to reverse a recredit made previously
to a consumer’s account (plus any interest
paid, if applicable). If such a circumstance
has occurred, determine whether the bank

— Concluded that the consumer’s claim was
not valid and (§ 229.54(c)(4)(i))

— Drafted a notice of reversal of recredit
(§ 229.54(e)(3)), accompanied by the
following:

— The original check or a sufficient copy,
(§ 229.54(e)(2)(1))

— Information or explanation to demon-
strate to the consumer that the substi-
tute check was properly charged (or
that the consumer’s warranty claim
was not valid), (§ 229.54(e)(2)(ii))

— Information or documents (in addition
to the original check or a sufficient
copy), if any, on which the bank relied
in making its determination (or a state-
ment that the consumer can request
such), (§ 229.54(e)(2)(iii))

— A description of the amount of the
reversal, including both the amount of
the recredit and the amount of interest
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paid on the recredited amount, if any,
being reversed, and (§ 229.54(¢e)(3)(i))

— The date on which the bank made the
reversal. (§ 229.54(e)(3)(ii))

— Sent the notice no later than the business
day after the banking day on which the
bank made the reversal (§ 229.54(e)(3))

Availability of recredited funds—Under cir-
cumstances detailed above, when the finan-
cial institution determined that it was appro-
priate to recredit its consumer customer’s
account, determine whether the bank took
the following actions:

— Next day availability—Did the bank make
any recredited amount available for with-
drawal no later than the start of the
business day after the banking day on
which the recredit was provided?
(§ 229.54(d)(1))

— Safeguard exceptions—If necessary for
reasons of (1) new-account status,
(2) overdrawn-account status, or (3) well-
reasoned suspicion of fraud, did the bank
invoke its right to delay immediate avail-
ability of recredited funds? If so, was the
delay invoked because the bank had not
yet determined the validity of the claim?
Were the funds made available no later
than the business day after the banking
day on which the final determination was
made or the forty-fifth calendar day after
the bank received the claim, whichever
occurred earlier? (§ 229.54(d)(2))

— Overdraft fees—If the bank chose to
invoke its right to delay immediate avail-
ability of recredited funds, did it refrain
from imposing an overdraft fee until the
appropriate five-day period had elapsed?
(§ 229.54(d)(3))
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Regulation CC _
Examination Checklist

General Operations

Date of Deposit

1. Does the bank consider every day except Saturday, Sunday, and federal
holidays a “business day”? (§ 229.2(g)) Yes No

2. Does the bank consider “banking days” those business days on which an
office of the bank is open for substantially all of its business? (§ 229.2(f)) Yes No

3. Does the bank have a cutoff for receipt of deposits of 2:00 p.m. or later for
bank offices and 12:00 noon or later for ATMs? (§ 229.19(a)(5)(ii)) Yes No

4. Does the bank comply with the following rules in determining when funds are
considered to have been deposited?

A. Deposits over the counter or at ATMs are considered deposited when

“received.” (§ 229.19(a)(1)) Yes No
B. Mail deposits are considered deposited when they are received by the
mail room of the bank. (§ 229.19(a)(2)) Yes No

C. Deposits in a night depository, lock box, or similar facility are considered
received when the deposits are removed from the facility and are available
for processing. (§ 229.19(a)(3)) Yes No

D. Deposits at an off-premises ATM (not within fifty feet of the bank) that is not
serviced more than twice a week are considered received as of the date
the deposits are removed from the ATM by the bank. (§ 229.19(a)(4)) Yes No

5. Does the bank consider deposits made on a nonbanking day to have been
received no later than the next banking day? (§ 229.19(a)(5)(i)) Yes No

6. When funds must be available on a given “business day,” does the bank
make the funds available at the later of 9:00 a.m. or the time the bank’s
teller facilities (including ATMs) are available for account withdraw-
als? (§ 229.19(b)) Yes No

7. If the bank limits cash withdrawals, does it make $400 available for cash
withdrawals no later than 5:00 p.m. on the appropriate business day (second
day for local checks, fifth for nonlocal checks) following the day of deposit?
(§ 229.12(d)) Yes No

Required Next-Day Availability

8. Does the bank make funds from the following types of deposits available for
withdrawal no later than the first business day following the date of deposit?

A. Electronic payments (§ 229.10(b)) Yes No
B. Checks drawn on the U.S. Treasury and deposited to the payee’s account
(§ 229.10(c)(1)(i) Yes No

C. On-us checks and checks that are drawn on and deposited in branches
of the same bank in the same state or check-processing region
(§ 229.10(c)(1)(vi)) Yes No

9. Does the bank make funds from the following deposits available no later than
the first business day after the day of deposit if the deposit is made in person
to a bank employee, or no later than the second business day if the deposit
is not made in person to a bank employee?

A. Cash deposits  (§§ 229.10(a)(1) and 229.10(a)(2)) Yes No
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B. U.S. Postal Service money orders deposited in an account held by the
payee of the check (§§ 229.10(c)(1)(ii) and 229.10(c)(2)) Yes No

C. Checks drawn on a Federal Reserve Bank or Federal Home Loan Bank
deposited in an account held by the payee of the check
(§§ 229.10(c)(1)(iii) and 229.10(c)(2)) Yes No

D. Checks drawn by a state or local governmental unit and deposited

e |n an account held by the payee of the check,

(§§ 229.10(c)(1)(iv)(A) and 229.10(c)(2)) Yes No
* |nadepositary bank located in the same state as the governmental unit
issuing the check, and (§§ 229.10(c)(1)(iv)(B) and 229.10(c)(2)) Yes No

e Accompanied by a special deposit slip (if required by the bank to make
the funds available on the next business day).
(§§ 229.10(c)(1)(iv)(D) and 229.10(c)(3)) Yes No

E. Cashier's checks, certified checks, and teller's checks (as defined in
section 229.2) deposited in an account held by the payee of the check
when

e The check is accompanied by a special deposit slip (if required by the
bank to make the funds available on the next business day)
(§§ 229.10(c)(1)(v)(C) and 229.10(c)(3)) Yes No

10. If the bank requires the special deposit slips, for the checks covered in
checklist items 9(D) and 9(E), does it provide the slip to its customers or tell
its customers how to prepare or obtain the slips? (§ 229.10(c)(3)(ii)) Yes No

Are the special deposit slips reasonably available? (§ 229.10(c)(3)(ii)) Yes No

11. Is the first $100 of a customer’s daily aggregate deposits of checks not
subject to the next-day availability rules available on the next business day?

(§ 229.10(c)(1)(vii)) Yes No
12. Is the $100 in addition to other deposited amounts that must be afforded
next-day availability? (§229.10(c)(1)(vii)) Yes No

Local Checks and Certain Other Deposits
13. Are funds from local checks generally available no later than the second

business day after the day of deposit? (§ 229.12(b)(1)) Yes No
14. If a bank limits cash withdrawals, (§ 229.12(d))

A. Is the $100 available on the next business day after the day of deposit for
withdrawal in cash or by check? Yes No

B. Is the $400 available for cash withdrawal sometime before 5:00 p.m. on
the second business day after the day of deposit? Yes No

C. Are any remaining funds available for withdrawal the business day after
the $400 was made available? Yes No

15. For Treasury checks and U.S. Postal Service money orders that do not meet
the criteria for next-day (or second-day) availability, does the bank make
funds available no later than the second business day after the date of
deposit? (§§ 229.12(b)(2) and 229.12(b) (3)) Yes No

16. Are funds deposited by cash or check at a nonproprietary ATM available no
later than the fifth business day after the banking day of deposit? (§ 229.12(f)) Yes No
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Nonlocal Checks

17.

18.

19.

Are funds from nonlocal checks generally available no later than the fifth
business day after the day of deposit? (§ 229.12(c)(1))

If the bank is located in a city listed in appendix B to Regulation CC, does it
have procedures to make funds for certain nonlocal checks available on a
shorter schedule as required by the appendix? (§ 229.12(c)(2))

If the bank limits cash withdrawals, (§ 229.12(d))

A. Is $100 available on the next business day after the day of deposit for
withdrawal in cash or by check?

B. Is $400 available for cash withdrawal sometime before 5:00 p.m. on the
fifth business day after the day of deposit?

C. Are any remaining funds available for cash withdrawal on the business
day after the $400 is made available?

Payable-Through Checks

20.

21.

Does the bank’s policy distinguish between local and nonlocal checks (are
funds from local and nonlocal checks available on the second business day
following the day of deposit)? (§ 229.16(b)(2), footnote 3(a))

If local and nonlocal checks are treated differently,

A. Does the policy state that payable-through checks will be treated as local
or nonlocal based on the location of the bank where the check is payable?
(§ 229.16(b)(2))

B. Does the policy do one of the following? (§229.16(b)(2), footnote 3(a))

e Describe how the customer can determine whether the checks will be
treated as local or nonlocal or

e State that special rules apply and that the customer may ask about the
availability of these checks

Extended Holds
Case-by-Case Holds

22.

23.

24.

Does the bank’s specific availability policy disclosure indicate that case-by-
case holds may be placed? (§ 229.16(c)(1))

If it does, does the disclosure do the following?

A. State that the bank may extend the time period when deposited funds are
available for withdrawal (§ 229.16(c)(1)(i))

B. State the latest time a deposit will be available for withdrawal, if the
availability time frame is extended (§ 229.16(c)(1)(i))

C. State that the bank will noti