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PROCEEDINGS
8:46 a.m.

MS. BRAUNSTEIN: Good morning, everybody. 1 think
we"re going to get started. And 1°d like to welcome you to
what i1s the final public hearing under the Home Ownership
and Equity Protection Act or HOEPA as it"s known. We have
held three previous hearings: one in Chicago, one in
Philadelphia, and one in San Francisco. And they“ve all
been extremely helpful and extremely enlightening for us.

And we"re looking forward to today"s hearing
because we have a lot of very good panelists that will be
joining us during the day. And the purpose of these
hearings is to really look at the home equity lending
markets and the adequacy of existing regulatory and
legislative provisions for protecting the interests of
consumers, in particular, low and moderate income consumers.

What we"ve done through these hearings is really
explore three major topics. We have been looking at the
impact of the HOEPA rules, and that"s both the federal HOEPA
rules that we have, as well as other predatory lending laws
that have been enacted on state and local levels. We"ve
also been looking at non-traditional products. And as we
know, there"s been a real boom in the existence of non-
traditional mortgage products, things like interest only

loans, option ARMs, and other kinds of variations on those
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themes and an emergence -- a strong emergence of reverse
mortgages.

And we"ve been looking at those products, too, and
in particular, is there adequate information out there for
consumers and do they understand the implications of these
products. And we"ve also been looking at how consumers
select lenders and products, especially in the subprime
markets, how they go about shopping, if they shop, push
marketing issues, and other issues around the whole issue of
selection of products and services.

For these hearings we basically have four
objectives. We want to try to assess the effectiveness of
changes that we made to the HOEPA rules in 2002. We are
required by statute to conduct these hearings on a regular
basis. And frankly, the last time we did them was in 2000,
and we purposely waited six years to do this because we
wanted to wait to give time for the changes that we made in
2002 to take effect and to see if there"s been any impact,
either on the availability of credit to consumers or if
there"s been an impact on the lessening of abusive
practices. And we"ve been talking about those issues.

We"re also gathering information for a pending
review that we are planning of regulation Z, in particular,
the closed-end credit rules around mortgage disclosures.

And we want to -- Through these hearings, another objective
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10
of ours is to determine where additional education,
information, both materials, activities are needed and what
those might be for consumers. And then also we"re trying to
identify where there are mortgage lending issues that would
lend themselves to additional research and to try and
encourage that research, possibly internally through the Fed
or externally through other organizations. And | know today
we"re going to be spending quite a bit of time talking about
research around consumer behaviors in our third panel.

These hearings are particularly important right
now because of the development over the last years of
extremely complex products. And on the one hand, that"s
been a positive development because certainly more people
are getting credit and have access to credit than ever have
before in history. However, we also know that if those
products are not utilized appropriately, they can be fraught
with problems for consumers and can have some bad results.
So we really want to look at these issues and try to figure
out, you know, what is best going forward and what we can do
in terms of our authority as regulators.

This -- The whole mortgage lending process really
has shared responsibilities. And there are roles obviously
for the consumers through consumer education, through
shopping, through finding out as much information as they

can, through taking care of their personal finances and
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11
making sure that their credit records are the best that they
can be, through the lenders for acting responsibly, for not
abusing vulnerable consumers, for presenting information as
clearly and as accurately as possible for consumers.

There"s also roles for consumer and community groups who
have access to consumers and certainly present a lot of
services to those consumers.

And then there®s a role for the regulators. And
that"s what we"re looking at, especially now is what our
role is in terms of our rules and guidance and other Kinds
of things to help the markets run more efficiently.

So with that, 1 would like to introduce the panelists
and talk a little bit about the procedures for today"s
hearing. My name is Sandy Braunstein. |1 am the director of
the Division of Consumer and Community Affairs at the
Federal Reserve Board in Washington, D.C. I will be
chairing the hearing today.

with me from Washington from the Federal Reserve
Board is Leonard Chanin who is the associate director of the
Division of Consumer and Community Affairs, and he 1is
associate director for the regulations area. And also with
us is Jim Michaels, who is the assistant director for
regulations in the Division of Consumer and Community
Affairs. We are also joined by Joan Buchanan from the

Federal Reserve Bank of Atlanta, and we"re really pleased to
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12
have her here. And she"s an assistant vice president and is
over the consumer compliance area here at the Federal
Reserve Bank of Atlanta. And let me just say that we want
to thank the Federal Reserve Bank of Atlanta and all its
staff for the excellent job they"re doing of hosting us
today and for allowing us to come here and have this
hearing.

The way we"re going to conduct this hearing is
that we will go into our first panel and we -- each panelist
will have five minutes for opening statements. We do have a
time keeper. 1 want to alert the panelists to our time
keeper, who"s sitting right there with the box with the big
light bulbs on top, should be very visible.

We are going to stick to the time table of five
minutes for your opening. |If you go past that, I will cut
you off. But you can -- ITf you want to submit longer
comments for the record, you can feel free to do so. And
also, 1 want to let the public know that we"re accepting
public comments of any length -- public, written comments.
You can feel free to submit those until August 15th is the
deadline for that, and those can be any length you want.

So the panelists will have five minutes. The time
keeper, Wayne, will give a yellow light at four minutes,
when you have one minute left and then the red light when

your time is up. And so I would ask you to kind of, as
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you"re doing your remarks, keep an eye on the box.

We will have three panels today. And the topics
that we"re going to be discussing today are the first panel
we"re going to be talking about the HOEPA rules and other
predatory lending laws, state and local, and the
effectiveness and where we may need to do some other kinds
of things and what else is needed in the markets. We"re
going -- The second panel will deal with the non-traditional
mortgage products. And the third panel is going to be
discussing research on consumer behavior research.

At 3:00 o"clock today we will have an open mike
session. And there is a sign-up sheet outside in the
hallway for that. If you want to speak, anyone who wants to
can speak during the open mike session, but you need to sign
up on the sign-up sheet.

Each speaker will have three minutes for their
remarks. And there again, if you have longer remarks,
you"re welcome to submit them in writing for the record and
we will accept those until August 15th. But I will remind
-—- make periodic reminders during the day about the open
mike sign-up sheet, so feel free to sign up.

And with that, I think we"re going to start. What
I would ask is for each panelist to introduce themselves.
We"re going to start from this end. Margot, you®"re going to

go First. To introduce yourself and your organization for
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the record.

We also, by the way, have a court reporter here
who"s over there talking into the horn. And just also for
the public to know that these transcripts, we are going to
have transcripts of each of the four hearings. The
transcripts will be public documents. We will be making
them available on our website -- on the Federal Reserve
website. So you®"re free to access those. It takes a few
weeks to get them up and running. But we will have
transcripts of all four hearings.

So for the record, 1 would ask that you state your
name and your organization and then go into your opening
remarks, and we"ll start. Margot?

MS. SAUNDERS: Thank you, Sandy. It"s nice to be
here. 1"m Margot Saunders from the National Consumer Law
Center. There are piles of consumer loan documents on my
desk and the shelves surrounding 1t in my little office. In
the past few months alone 1 have closely examined the
microscopic details of mortgage transactions from
Pennsylvania, New Jersey, Georgia, West Virginia, Missouri,
Ohio, Texas, Illinois, Virginia, Florida, as well as other
states. So | feel like I have a pretty good hold on what"s
going on in the country in subprime mortgage lending, just
from what comes across my desk.

These detailed analyses of dozens of home loans
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illustrate to me and to the National Consumer Law Center one
overwhelming fact. The mortgage system in this nation is
irretrievably broken. While the people sitting around this
room may be able to obtain truly inexpensive non-abusive
mortgage loans, that®"s not the case for the tens of
thousands of subprime borrowers who are provided high cost
loans for amounts they do not need stripped -- which strip
precious equity from their homes to pay exorbitant fees and
costs, secured by loans on homes which are not worth the
amount of the loan.

The loans are generally priced much higher than
equivalent mortgages in the prime market, but they"re not
priced this high because of the increased risk of the loan.
They are priced higher because the originator can exact this
extra amount from the homeowner. The price is not
commensurate with the risk. The price too often creates the
risk.

Consider these sad statistics. Of low income
households who became homeowners, 64 percent remained after
two years, compared with 88 percent of high income
homeowners. Over five years 47 percent of low income
homeowners remained in their homes compared with 77 percent
of high income. Compare this information with facts we"re
all to familiar with, the scary increase in the raw number

of foreclosures for all types of homeowners, and we"re met
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with a new truth. Something new and different must be done
to preserve home ownership.

The entire mortgage industry has figured out
ingenious ways to make healthy profits from mortgage lending
without suffering a risk of loss. We think that the
subprime mortgage industry anticipates that there will be
defaults and forced refinancings and foreclosures and that
these anticipated losses are built into the cost of doing
business. The industry then protects itself from the
overall loss by charging everyone more. This means that the
industry is deliberately making loans, knowing that one in
eight, or thereabouts, of these loans will be headed to
foreclosure.

The ability of the mortgage industry to protect
itself from anticipated defaults and foreclosures by
charging everyone a higher price creates a marketplace where
the risks to homeowners are no longer parallel to the risks
to the lenders. The losses caused by defaults and
foreclosures to the industry are guarded against by simply
charging more. But the losses to the homeowner, the family,
and the community from these foreclosures is simply
devastating. This is fine as a business model, but it"s bad
policy for the nation to allow it and facilitate it.

The mortgage industry uses deregulation,

preemption of state consumer protection laws, the holder in
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17
due course doctrine, to evade responsibility for making
these bad loans. But the prime rationale for the continued
lack of regulation of mortgage lending is that we don"t want
to hamper the healthy mortgage market in this nation. We"re
here to tell you today that that"s just what we want to do.

We must reign in the mortgage industry. It must
be regulated. It does the low income family no good to
invite them to participate in the American dream of home
ownership only to allow them to be tricked out of that home
within a few years.

Financial literacy is not the answer. Tweaking
the federal laws that we have on the books that govern a
small piece of the mortgage market like HOEPA is also not
the answer. The mortgage market has changed significantly
since HOEPA -- in the 14 years since HOEPA was passed.
Problems have become much worse. We need wholesale
significant regulation.

To maintain home ownership, to maintain the
strength of home equity as a primary savings tool, the
mortgage industry must be required to underwrite mortgage
loans to ensure that the loan is appropriate to the -- for
the household. To accomplish this, we need strong but
deliberately vague standards like suitability to apply to
all loans. Additionally, all players in the mortgage market

must be part of the solution, just as they"re now part of
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the problem. There must be full assignee liability applied
to every mortgage loan.

We commend the Federal Reserve Board for the
substantial improvements to HOEPA and the aggressive
regulation of mortgage lending under HOEPA that you have
done since it was passed. These changes did -- The changes
in 2001 did have some positive affect on the industry,
specifically in the way they helped dry up the sale of
abusive credit insurance premiums. Now, we ask the Federal
Reserve Board to recognize the overall mess that the market
is in and to recommend to Congress that significant changes
be made in the regulation of mortgage lending. Thank you.

MS. BRAUNSTEIN: Thank you, Margot. Barbara?

MS. KENT: My name is Barbara Kent. 1 am from the
New York State Banking Department, and I"m here today on
behalf of the department and CSBS, the Conference of State
Bank Supervisors and thank you, 1°"m very pleased to be here.

When the Home Owners Equity Protection Act was
first enacted, 1t was an excellent first step. It focused
attention -- Oh, that wasn"t smart. It focused attention on
the problems associated with high cost home loans, and it
provided a model of how to prevent abuses of such loans.

And yet, HOEPA as originally enacted or as amended
has had very little impact on subprime lending. Even when

interest rates were much higher than they currently are,
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very few loans were priced either above the APR or the
points thresholds set forth in the statute. Moreover, the
statute did not address yield spread premiums or single
premium credit insurance. And open end credit plans,
including home equity loans, were not subject to the law.

Because of the high statutory thresholds, the loan
could be priced below the thresholds and yet, in truth,
still be an expensive loan. As a result, when the banking
department conducted its examinations of certain mortgage
lenders, we often found loans that were high priced but just
below the HOEPA thresholds so as to avoid compliance with
the law. Similarly, a large nationwide lender, among
others, used the fact that home equity loans were not
covered to create -- were not covered, created what were
termed piggyback or side-by-side loans.

IT a borrower sought to refinance a loan, he or
she actually obtained two loans. The first loan, which was
for the majority of the amount sought, was priced to fall
below the HOEPA thresholds and, therefore, not be subject to
the law. The balance of the amount sought was lent in the
form of a high-priced home equity loan that almost always
was nearly entirely disbursed at closing. However, since it
was a home equity loan, the points and interest rates were
immaterial. The loan was not covered by HOEPA.

The more we examined these loans, the more
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convinced we became that despite HOEPA, many -- many loans
had no apparent benefit to the borrower and demonstrated
patterns of abusive lending practices. But the loans were
in perfect compliance with the then existing state laws and
regulations that were hired -- highly disclosure oriented.
Clearly, other action was needed, and the state stepped into
the void to take this other action. They sought to curtail
predatory lending by enacting regulations and statutes on
the state level.

North Carolina adopted a statute modeled on HOEPA,
but which went significantly further. There were draconian
predictions that subprime lending would dry up in North
Carolina, a contention that North Carolina vigorously
disputes and claims is not true. For us in New York, the
action was -- the decision we had to make was what action
could we take that would not dry up credit and yet stop
abusive lending.

Ultimately, we adopted a regulation which then a
few years later in 2003 became a statute. The statute had
-— was modeled after HOEPA but had significant differences.
During this time period, many other states also adopted
state statutes. And they tended to have a lot of things in
common in their differences from HOEPA. They had lower APR
thresholds, lower point thresholds.

They -- In New York home equity loans were
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included, financing of single premium credit insurance was
prohibited, yield spread premiums were included in the
definition of points and fees, and there were numerous
prohibitions of a substantive nature on what it meant to be
affordable and what i1t meant to -- what you could do as a
lender if you were refinancing a loan. And yet, similarly
to HOEPA, the new law and regulation -- excuse me -- has
also had unlimited impact on the marketplace.

The iInterest rate environment is fairly low and
continues to remain fairly low. And so, loans are being
made right below the threshold -- right below the threshold

set forth iIn the statute. This allows loans to continue to

be made that are -- have abusive lending practices within
them. In addition, we now have all sorts of new products on
the market, which we believe are dangerous to the -- to the

unsophisticated borrower.

As a result, we believe that although there have
been many improvements made, there have been enforcement
actions that some practices that were common not too long
ago have changed and that in some respects, the mortgage
market is better than before, that further changes are
needed to protect consumers and home buyers from the
products that are right below the threshold and from the new
interest -- new types of mortgage products. Thank you.

MS. BRAUNSTEIN: Thank you. Bill?
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MR. BRENNAN: My name is Bill Brennan. 1°m happy
to be here today to tell you what we"re seeing. 17ve been
the director of Atlanta Legal Aid"s Home Defense Program for
18 years. We screen and take on cases involving predatory
mortgage lending, foreclosure rescue scams, and home
purchase fraud. We help a lot of homeowners facing
foreclosure.

We*ve iInvestigated hundreds, maybe thousands of
mortgage loans over the years. From our vantage point we
get a real sense about what"s happening on the ground with
mortgage lending in the metro Atlanta area. Here is what we
are seeing.

For the past four or five years, above all other
lending abuses we see, we have seen a huge increase in
lending without regard to the borrower"s ability to pay. To
the extent that for all the intake we do with clients, the
first question we always ask is -- of our clients iIs, what
was your income when you got the loan, what was the loan
amount, and your monthly payment. The answer is virtually
always the same. They have loans they can"t afford.

Just as credit card banks 20 years ago made an
intentional conscious corporate decision to begin lending
without regard to the customer®s ability to pay, to issue
multiple cards to individuals, to drastically raise credit

limits, In short to increase volume as a way to dramatically



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23
increase profits knowing that the defaults would also
increase, but choosing to let that happen in the service of
the higher goal of increased profits, we now see the
mortgage lenders, particularly subprime lenders,
intentionally deciding to go down the same path with tragic
consequences for home buyers and owners.

What we see is that the mortgage lending system
isn"t working. As Margot said, it"s broken. Underwriting
doesn"t exist. Applications are falsified as to income and
assets. Actual income is grossly inflated. False jobs are
listed. Suitability goes out the window.

The result: loans made to borrowers who can"t
pay; working class people, home buyers, and homeowners
refinancing with mortgages the lenders know will fail.
Especially despicable is lending to seniors and disabled
homeowners living on limited fixed income, Social Security,
and/or retirement income with refinances at amounts they
could never afford. A thousand a month income, 850 a month
in mortgage payments.

Adding insult to injury, we see these loans with
ARM features. ARMs should never be made to people living on
fixed incomes. They get these loans. They struggle to make
the payments. When the interest increases, as it has for
two years now, they tumble over the cliff. They face

foreclosure.
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We see the -- By the way, the vast majority of
clients that we see are African-Americans, Latin Americans,
seniors, and disabled people. These are the folks that are
losing their equity, losing their homes. People like Ms.
Eloise Manuel and Agnes Martin, who you will hear more about
in the open mike session this afternoon.

Because of this broken system, foreclosures are
rampant. We are inundated with calls and walk Ins in the
weeks before the First Tuesday of the month, foreclosure day
in Georgia. In Fulton County where Atlanta is located,
foreclosure ads reached their highest level in history, over
1,000, for the June "06 foreclosures.

Here®s what we found in looking at these. We have
a chart on it. The bulk of these loans were originated in
"05. That means these loans aren”"t even lasting one year.

Why i1s this happening? We think we know why it"s
happening. Because lenders have stopped underwriting, just
like the credit card banks have done. Driving this trend of
irresponsible lending is the system of bundling these
mortgages into pools and selling securities to investors.
Securities which are collateralized by the mortgages in the
loan pools. This has increased profits for originators
providing more capital to lenders and increased profits for
investors. The words goes out, we need to Fill the pools.

But here"s what we"re seeing. There are not
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enough eligible borrowers out there. Many are already maxed
out or fully mortgaged or are really not qualified for a
mortgage loan, but originators push market these loans to
the unqualified. Everyone profits except those who are
clients like our elderly African-American widow who loses a
home she has owned for 30 years because of a bad loan.

Where does she fit into this securitization scheme? We
would like to know.

Who buys these securities? One big concern we
have is that Fannie and Freddie are not only purchasing more
and more subprime high cost abusive loans, they are major
purchasers of the subprime securities issued. And they are,
therefore, capitalizing predatory lending in a huge way,
providing capital to this -- to sustain this broken system
that doesn®t work to benefit borrowers.

What is the impact of HOEPA and the Georgia Fair
Lending Act, which we call GAFLA? Pretty much meaningless,
I have to tell you. We look at cases week in and week out,
and these laws do not help us see the abuses that we"re
seeing, especially lending without regard to the ability to
pay -

Here®"s what we recommend. Laws which mandate a
return to legitimate underwriting and suitability standards.
Laws, for example, that would ban mixing ARM loans -- making

ARM loans to homeowners living on low Ffixed income. We also
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recommend laws which would simply ban all abuses for all
loans. For example, laws should outlaw lending to borrowers
who can®"t pay and not qualify the prohibition by requiring
proof of a pattern and practice. Just make it illegal in
every case, period.

We need laws which allocate risk fairly among the
participant -- among all the participants in the process,
not heaping the risk on the homeowners with no risk for
others down the line. Therefore, laws must impose assignhee
liability for violations. Purchasers of loans and investors
in securities will not participate in the system if this
happens, and we think that®s the way to stop these poisonous
loans being marketed to vulnerable homeowners. Thank you.

MS. BRAUNSTEIN: Okay. Thank you very much, and
we"l1l get back to a lot of those issues. Gail?

MS. BURKS: Good morning. My name is Gail Burks.
I"m president and CEO for Nevada Fair Housing Center, Las
Vegas, Nevada. | also serve on the board of the National
Community Reilnvestment Coalition and Economic Justice Trade
Association with over 600 members across the country.

We"ve submitted written comments, and 1"ve divided
my public comments today into four sections. First, 1°d
like to talk about the emerging legal trends that we"re
seeing and why current law is not adequate; second, the

inadequacy of state anti-predatory lending statutes; third,
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the economic impact of not doing anything; and then look at
proposed solutions that we think would fix the problem.

There®s been an emerging trend in consumer abuses
since 2001, when we First started to address predatory
lending issues. 1In Las Vegas in the anti-predatory lending
program that we operate, we have seen that subprime lending
is generally where many of the predatory lending problems
start. Now, we need responsible subprime lending. It"s a
necessity.

But when a disproportionate amount of loans --
subprime loans are made to persons in protected class groups
that"s where we have a problem. For example, when we look
at 2004 Las Vegas HMDA data, we see disparities among
borrowers of varying races. 23.22 percent of the loans made
-— of all loans made were -- of subprime loans made were
made to Hispanic borrowers. 22.46 percent of all loans made
were subprime, and those were made to African-American
borrowers. 18.14 percent of all loans made were subprime
and made to Native American borrowers.

In short, there"s a disparity of about 10.61
percent between Hispanics and whites and a difference of
19.07 percent in First liens to African-Americans, and
that"s when you control for income. So it"s not just about
low income people. It crosses income lines.

On a national level from 2004 -- February 2004 to
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June 2006, the National Community Reinvestment Coalition
conducted a study in several large metropolitan areas -- LA,
Chicago, St. Louis, and Atlanta -- and documented the
differences in treatment based on race by brokers. Brokers
make up 70 percent or account for 70 percent of the loans
made In this country. So any regulation has to include a
coverage for brokers.

In that study it was found that 73.3 percent, when
you control for race, in the control groups 73.3 percent of
the control group of whites were given or had all types of
loans discussed. However, when you look at the protected
group, African-Americans, only 30.6 percent of that group
received information about all available loans.

IT we turn to the other issue and perhaps the
biggest trend in predatory lending since 2001 and look at
the back end, the servicing, we see a huge increase in
foreclosures and a huge increase in abuses. Some of the
abuses that we see In Las Vegas and around the country
include the failure to credit payments properly. We see
agencies popping up with government sounding names, such as
the Fair Lending Assessment Center, that offers to assist
consumers who are in foreclosure. But actually what happens
is it results in the transfer of the consumer®s property
generally without their knowledge through the use of powers

of attorney and through the use of other scams that
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basically places the scammer®s name on the property.

We also see an increase in the payment just to get
a forbearance agreement. In the end, forbearance agreements
result in foreclosure, especially in non-judicial
foreclosure states when consumers are unable to complete the
forbearance agreement that was improper and violated
circumstances in the first place. With respect to state
laws, there are only seven states that have good anti-
predatory lending laws, and Nevada®"s not one of them. And
that results in an issue, as well.

Finally, some of the solutions. We think we have
to have a law that has assignee liability, but we also have
to have the ability to resolve cases, in other words, to
provide consumers a choice in terms of the avenue for
resolving their foreclosure problem. Even though we have
the right of rescission currently under truth and lending, a
consumer still has to have a loan it the original loan is
rescinded.

We think we need to improve disclosure, we need to
include broker fees and YSPs, even those paid by the lender
in any legislation we adopt, and we need to enhance the
quality of HMDA. We need to look at credit scores in order
to determine what classes are receiving adequate loans.
Thank you.

MS. BRAUNSTEIN: Thank you. Harry?
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MR. DINHAM: Yes, ma“"am. Good morning. || am
Harry Dinham, president of the National Association of
Mortgage Brokers. Thank you for inviting NAMB to speak on
the impact of federal, state predatory lending laws and
developments in subprime lending.

NAMB is the voice of the mortgage broker industry.
We have a longstanding commitment to a professional and
ethical industry that serves the consumer. We, too, are
troubled by the actions of a few bad actors that inhabit
every single segment of our mortgage marketplace, be it
broker, mortgage banker, lender, or depository banker. NAMB
believes to truly resolve the issues of today, we must have
a joint effort from all three components of the marketplace:
the government, the industry, and the consumer.

Unfortunately, many industry critics have based
all the problems that consumers have with the current
shopping process, products, and disclosures within one point
of this triangle, the industry. In doing so, they have
ignored a vital role that government and consumers have
throughout the loan origination process. NAMB believes any
proposed solution should involve all three points of the
triangle.

First the role of government. We have witnessed a
great expansion in our mortgage finance industry, expanding

product choice and distribution channels, adding robust
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competition, and greatened pricing options. Unfortunately,
this expansion has led to some corresponding rise in the
number of uneducated and unlicensed originators. While
states are iIncreasing requirements for brokers, they
continue to exempt officers of banks and lenders from
important standards.

I make this point because consumers do not know
the difference between a broker, mortgage banker, lender, or
even a depository banker. There®"s little difference between
them. We are all competing distribution channels.

This is why government should ensure that every
single mortgage originator is licensed and required to
complete both pre-employment and continuing education
requirements. Consumers deserve an educated originator,
regardless of the distribution channel chosen. Every
originator should also submit to criminal background checks
so that bad actors do not move freely from one channel to
another.

We must also create and implement a well-designed,
well-tested consumer disclosures that are effective shopping
tools. For example, we should revise the GFE so that it
mirrors the HUD-1. It"s one page in length, provides
valuable information to the consumer, meaningful closing
cost estimates, and monthly payment. Of import, any new GFE

must treat the disclosures of rate, fees, costs, and points
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uniformly, regardless of distribution channel. Only then
will we give meaning to the ability to comparison shop.

This leads me to a topic of great debate,
compensation. The truth is that all originator types --
brokers, bankers, lenders, credit unions -- receive direct
compensation, indirect compensation, or a combination of
both. Regrettably, only mortgage brokers currently disclose
both direct and indirect payments. With other originators,
the back end compensation that they all earn is not
disclosed. This jagged approach creates nothing but
consumer confusion. Again, to make comparison shopping
meaningful, all channels should provide the same
disclosures.

A rule of industry. Industry must remain
innovative and knowledgeable to sustain a competitive
marketplace. It is competition that drives education,
drives choice, and ultimately drives lower price. A
competitive market tells the consumer to shop and compare.
IT consumers shop, then they will learn about the products
and choices available to them. If consumers shop and
compare, then they will have questions to ask.

But so far, much of what we hear is focused on
protecting the consumer by restricting or eliminating
lending practices. Let me be clear. Pricing and product

does not equate to abusive lending, especially in a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33
competitive marketplace like the one we have today.

We should refrain from any measure that seeks to
use price fixing as a solution. Such a measure would do
nothing more than generate anti-competitive conduct and
distort the marketplace. The industry must also be vigilant
to comply with state and federal laws, follow best
practices, be honest, and treat consumers with respect.

Lastly, but most importantly, we cannot and should
not continue to ignore the role of the consumer. We must
advocate for financial literacy in this country, starting at
the middle school level. This means we must allocate funds
dedicated to the middle and high school financial literacy
program. We must arm consumers with the knowledge and tools
necessary to make informed financial decisions that fit in
the context of their life circumstances.

At the same time, we must -- we must be careful
not to rob this innovative and dynamic industry of the
ability to remain a free and capitalist market that i1t has
today brought affordable credit to more socio and economic
classes than ever before in the history of our consumer
credit system. Thank you.

MS. BRAUNSTEIN: Thank you very much. Wright?

MR. ANDREWS: Okay. Good morning. 1 am Wright
Andrews, Washington Counsel to NHEMA, the National Home

Equity Mortgage Association, which represents about 225
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mortgage lenders, amounting to about 80 percent of the non-
prime mortgage loan business. NHEMA®"s members have provided
literally billions of dollars in mortgage credit helping
millions of Americans, many of whom could not otherwise
qualify for conventional loans, purchase homes, and meet
other important financial needs. In 2005 non-prime
originations exceeded 718 billion, which is about 25, 27
percent of the overall mortgage market, and about 40 percent
of these loans were for home purchase.

Yes, there are some problems out there and some
abuses. No question about that. But we believe that there
is tremendous good done by this industry and that the vast
majority of the loans are not abusive. They are fTairly
priced. We see foreclosures more in the three or four
percent range. I1"11 let the economists discuss that later
today, as opposed to some of the rates that others are
suggesting.

We would suggest that policy makers take great
care in ensuring that any legislative and regulatory changes
are not in any way unnecessarily or otherwise going to have
adverse effects on this important market segment. This
morning 1"m going to focus primarily on a few comments on
the state anti-predatory lending laws.

Given the congressional failure to update HOEPA,

which I think almost all sides agree is weak and does not
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cover an adequate range of either loans or potential abuses,
It"s not surprising that many states have, in fact, passed
laws to try to get at some of the potential problems out
there. State laws have, as | think an earlier witness
indicated, generally followed the HOEPA model but have
tended to add additional restrictions and 1 think most
significantly have lowered the points and fees trigger from
-— generally from eight percent to five percent and added a
number of additional items, such that you have a dramatic
reduction in real terms in the points and fees trigger. The
practical effect of this has been to force lenders to
restructure their loan pricing, and we believe that this
clearly limits borrowers®™ financing choices and often
adversely affects affordability.

In brief summary, some of the impacts of the laws
or consequences are, one, lenders generally do not make high
cost loans nor do secondary market purchasers buy these
loans. Two, state laws actually provide far fewer
protections than many people think because the only loans
that generally are made are those that aren”t subject to the
high cost restrictions, and therefore, the protections don"t
apply.

Three, as | just indicated, we believe that
financing choices are limited. Loans are re-priced

essentially by forcing more of the upfront fees into the
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interest rate, and this ends up such that the price of the
loan in terms of iInterest rate is higher, the monthly
payment is higher. Bottom line, we think that most lenders
can -- most borrowers will still get a loan, but they will
pay higher rates.

There are many borrowers, however, who will not be
able to get the loan because the higher monthly payment is
such they cannot qualify under debt to income or residual
income test. And they have to shift to a smaller loan, buy
a smaller house, or maybe not get a loan.

Point four, the state laws do not apply to many
borrowers because of the federal preemption for federal
depositories. Point five, the patchwork of state laws, we
believe, is uneven and has caused a lot of burden and
additional costs to industry. Point six, we think that one
of the best things the state laws have done is they have
heightened sensitivity to these issues and many companies
have adopted voluntary practices applicable to all their
loans to get at this. Finally, NHEMA believes that it would
be best for Congress to pass a comprehensive federal anti-
predatory lending law to address these issues. Thank you.

MS. BRAUNSTEIN: Thank you very much. Okay. 1°d
like to ask some questions and then I"m also going to open
it up to my panelists to -- fellow panelists to ask

questions.
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Margot, 1°d like to start back with you. You were
talking about the fact that in what you have seen, you don"t
feel that the loans are really priced according to risk,
that the premiums are added on just because they can get
them from the borrowers; is that correct? And I was just
wondering -- But then, at the same time, you"re saying that
a large number of these loans go bad. So I guess I"m trying
to figure -- You know, the industry might say, well, that
indicates that yes, they are risky and that we are pricing
according to risk. So I"m trying to kind of figure all that
out. Can you talk about that a little bit?

MS. SAUNDERS: Yes. Thank you for -- 1 think
they"re priced regardless of risk, that the high price is
obtained from borrowers from whom they can be obtained from
and the losses that result from those loans are used as the
jJustification for the high price. 1 have seen dozens and
dozens of loans with very high prices made to people who had
very high credit ratings. 1 think those people were just
more vulnerable.

I"ve also seen many, many loans that are made to
people who have run into problems. And they were -- The
regional credit rating of those borrowers was indeed much
lower, so there was a justification based on risk-based
pricing models for charging those borrowers higher. My

point is, however, that when a lender makes a loan or dozens



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38
or hundred -- dozens of -- thousands of loans, charges
higher for all of those loans knowing that some great
percentage of those loans will head to foreclosure, that"s
not good public policy to make the loans knowing that 8, 10,
12 percent of -- 12 percent of them will over the course of
the following next five years end up either being required
to be refinanced or forced into foreclosure.

The losses that result from a particular loan that
is made to a particular borrower are made up for by the
industry by the high prices charged elsewhere. And
therefore, yes, you can justify making a higher -- Margot
has bad credit. You can justify making a higher priced loan
to Margot because you know there®s a one in ten chance or
whatever that Margot will default. But if you know there-s
a one and ten chance that Margot will default and lose her
house, then don"t make the loan unless you can figure out a
way to avoid making a loan that will result -- has such a
high chance in foreclosure. In other words, we turned risk-
based pricing on its head.

MR. CHANIN: Margot, let me follow up on that
because risk-based pricing -- and 1 don"t want to debate,
you know, kind of what goes into different pricing schemes.
But clearly, some consumers pay more for mortgage loans and
other financial products than other consumers. Sometimes

that correlates fairly highly with credit score or other
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factors.

But the dilemma is -- Let"s just take your example
of a ten percent default rate, which would be a pretty high
default rate or foreclosure rate. That means that if you
made a hundred loans, ten of those are in default or
foreclosure, but 90 of those loans are not. And what we,
you know, have to balance is the notion of expanding
opportunities to people who might not otherwise qualify for
credit.

That is, you know, 10 or 20 years ago there was a
great push to try and make credit available to more low and
moderate income individuals, and we want to make sure that
in structuring any guidance or regulatory changes and the
like that we don"t constrict that marketplace. And in your
example, that might mean not making loans to 90 consumers
who don"t go into default and foreclosure. So how do we
avoid that dilemma? And that -- You know, that would, 1
think, be unfortunate from all points of view.

MS. SAUNDERS: Well, Leonard, as you know, the
National Consumer Law Center works with Legal Aid offices
and pro bono attorneys and private attorneys all over the
country, and what I"m trying to tell you today is we want to
constrict the marketplace. We are not doing our clients and
the low income homeowners across the country any good by

retaining access to credit, which is poison to them. We"re
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not talking about home ownership. We"re talking about loss
of home ownership.

The whole market has changed. We are -- It is
now, as Bill was describing, a push market. And 1 think Ms.
Kent was describing, a push market where there are more
loans to be made than borrowers need to have made to them.

I have on my desk today -- 1"m doing an expert report I™m
finishing up -- of a prototypical borrower that should never
have received a mortgage loan. A low income homeowner --
actually, not a low income, $60,000 a year, family of four,
they went into a mortgage broker, had a low cost 7 percent,
$70,000 home loan, 27 years left on the home loan. They had
$5,000 worth of credit card debt.

They went to a mortgage who promised, come, we"ll
help you. Mortgage broker said, sure, we"ll help them.

They refinanced $5,000 worth of credit card debt, $11,000
worth of car loans, gave them $8,000 to pay off some
relatives, ended up with $120,000 loan on a house worth
$75,000. The payments are $40 less a month. The home
equity 1s now In the negative numbers and will be in the
negative numbers for the next 15 years. Now, that is a
mortgage loan that didn"t need to be made, and that is
typical. They save $35 a month and lost $40,000 worth of
home equity.

They"re paying -- Just take the car loan. When
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you refinance a car loan that has three years left to be
paid into a 30-year loan, you"re paying $11,000 extra in
interest over the next -- for an extra 27 years. These are
not good loans. You need to restrict the marketplace.

MS. BRAUNSTEIN: And we"re going to get back to
those issues. | just want to -- Barbara, 1°d like to follow
up with you on a question. You made a statement that, in
general, even the state statute that you enacted in New York
has had very little impact, that it has limited impact, that
because of the low rates. So | just wanted to follow up
with you. What would you recommend if your statute didn"t
work? What would you recommend at this point that you would
do going forward like in New York?

MS. KENT: Well, first of all, I guess | want to
clarify that as interest rates are starting to go up, the
statute may become more relevant. But so far, it"s primary
purpose has been to keep loans right below the threshold. |
think we need to take a different approach than a threshold-
oriented approach.

I don"t think it"s a disclosure approach. 1, for
one, don"t think that disclosures work. |1 think it"s going
to have to be a substantive approach where some things are
allowed and some things aren”"t allowed.

And the -- 1 mean, the easy answer is to say that

we would just lower the thresholds, but I don®t think that
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that is a suitable answer. 1 think we have to ban certain
practices in any loan, even i1f 1t"s priced at 3 percent --
fixed rate 3 percent, it just shouldn®t have certain
provisions. And we can discuss, argue what those provisions
should be, but I think they should just be i1llegal in any
loan.

MS. BRAUNSTEIN: Do you want to give a couple
examples?

MS. KENT: Sure. 1 think no matter what the loan
is, It has to be underwritten for affordability. And with
the new non-traditional mortgage products, | think it has to
be underwritten for affordability when the increase comes,
not just affordability now at the so-called introductory
rate.

MS. BRAUNSTEIN: And do you define affordability
as showing ability to repay?

MS. KENT: Yes. Well, showing ability to repay

and we -- but that can be a very vague standard. 1 would
use the two -- 1 would use the two tests in the New York
statute, which are 50 percent of gross month -- your

mortgage payment cannot exceed 50 percent of your monthly
gross income -- excuse me -- and It cannot exceed your
discretionary -- your leftover money cannot exceed the VA
guidelines.

The Veterans Administration has published residual
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income guidelines, and they“re really quite low. IFf you
don"t have that much money leftover after you®ve made your
monthly mortgage payment, you will -- something -- you"ll
either not be eating or paying your other bills or you will
be going into foreclosure because they are calculated by
family size and by geography. And they"re, as | say, on the
low side.

So 1 would say the major one has to be
affordability and affordability when the increase is going
to come, and that affordability should be for everybody®s
income, or you could have a very high limit cut off. |1
mean, there does come a number where affordability may not
be -- it may not be an issue.

MS. BRAUNSTEIN: Thank you.

MR. MICHAELS: Let me just ask a follow-up
question on that because a number of years ago when we
talked about -- when were having HOEPA hearings and we
talked about affordability tests and we talked about whether
a particular percentage test for debt to income ratio would
work, one of the concerns, 1 think, was expressed was if you
had a numerical test whether or not there would be a
presumption that falling just below that number made it
automatically affordable, and I guess there was some
reluctance by people to sign on to a strict numerical test,

which would create a presumption of affordability if the
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test was met. Does your law deal with that?

MS. KENT: Yeah. 1t specifically does not create
a presumption of affordability. There is no safe harbor, if
that®"s what you"re asking me. And 1 think that the -- 1
think a lender would be very safe in New York. 1 mean,
there is no specific safe harbor, and it doesn"t create a
presumption, but 1 think if there was less than 50 percent
and it met the VA residual guidelines, I think practically
speaking as a regulator there would be nothing we could do.
What more could we have asked of the lender, assuming -- 1
guess 1711 put in one other caveat. |ITf it"s one of these
non-traditional products that they had done that for the --
for when the income is -- when the mortgage payment is going
to go up. | don"t know what else a lender could do.

MS. BRAUNSTEIN: Bill, 1 wanted to ask you about
some of the things that you talked about that you"ve seen in
loans that have come to you are basically fraudulent
practices, like people misstating incomes, you know, having
bad information In paperwork, and things like that. And
aren"t there already adequate laws to protect those kinds of
things? Aren"t there legal means to --

MR. BRENNAN: We have state licensing agencies.
For example, Georgia has the Department of Banking and
Finance. The people who work there are good people. They

are well intentioned, but 1 can tell you right now I
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wouldn"t dream of sending a case over to these people for
some sort of enforcement or even criminal enforcement
because nothing happens. You know, our sense is that we
can"t take this case to a district attorney. They tell us
that they"re too involved in violent crime, rape, and
murder .

The answer is no, we don"t have any resources that
are available to address that aspect of what we"re seeing.
And I must say, we"re seeing it in the majority of the cases
that walk in the door. We have a UDAP law in Georgia, which
is not very effective. It doesn"t help us there. And so,
just to give you the answer, 1 mean, 1 wish 1 could pick up
the phone and call somebody to say, look, we"re finding
falsiftied applications, falsified income, and they"ll do
something about it. But that®"s not what"s happening.

I had a lady who lost her job at a credit union
because she had applied for a mortgage loan to buy a house.
When she didn"t get it because of a delay, she went to
another mortgage company and did a get a loan and bought a
house. It was a house 1 thought she couldn®t afford, by the
way. But in any event, there was a Ffalsified application on
the first loan, and it got to a company in Chicago that
called her employer at the credit union and said she lied on
her application, and she lost her job. She was threatened

with the loss of the job.
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Now, | did go to the Banking Commission with that
case, and they did step in. They took the license away from
the broker in that case, but that"s the only case 1%ve ever
gotten any kind of relief from. |If 1 approach them with
what we"re seeing every day, | don®t think we would get much
help.

MS. BRAUNSTEIN: Okay. Thank you. Gail, you
mentioned that of all the states with laws that you -- you
used the number there were only seven that had effective
laws. And 1 was wondering which ones those were and what is
it that makes those laws effective.

MS. BURKS: The laws -- The states with effective
laws are North Carolina, New Jersey, Massachusetts, Ohio
jJust passed one, New Mexico. What makes those laws good is
the fact that, one, they address different practices that
specifically go to, for example, how much consumers are
charged. They give consumers a cause of action, a way out.
New York has a good law, as well.

Three, they look at specifically practices, some
of them, of brokers. Four, they have a good definition of
points and fees. None of them get to yield spread premiums
paid by the lender, specifically. And the biggest part is
they have enforcement. Private rights of action for
consumers, that®"s what makes them a good law.

Some of the bad laws, what makes them bad is they
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are too restrictive. They only apply to HOEPA, and HOEPA is
not where we"re seeing most of the action today in terms of
predatory lending. That®"s what makes a bad law.

MS. BRAUNSTEIN: Okay. Thank you very much.
Harry, you talked about some of the recommended practices
that your organization has, you know, put forward. And I
know we"ve heard this in other hearings, too, about saying
that people can"t tell the difference between a broker and a
lender, and that for that reason everybody should have
criminal background checks and licensing and things like
that. And I just wondered, one of the things that seems to
me that may differentiate, though, is that it a lender"s
working in a financial institution, don"t the financial
institutions generally as part of their hiring process and
due diligence do the criminal background checks, and
whereas, you"ve got brokers out there running around and
nobody*®s checking up on them?

MR. DINHAM: Some of your depository institutions
do do background checks at that point. |1 think mainly the
officers of the banks, our main concern is the -- iIs the
educational requirements and the licensing of those people
so we"re all under on