December 11, 2000

TO: Board of Governors SUBJECT: Find rule
authorizing financial

FROM: Staff' holding companies to act
as afinder.

ACTION REQUESTED: Approva of the attached final rule determining

that acting as afinder isincidental to afinancial activity and, thus, a

permissible activity for afinancial holding company (“FHC”). Asrequired
by statute, the Board has consulted with the Secretary of the Treasury (the
“Secretary”) regarding this determination, and the Secretary has no objection
to this final action.

BACKGROUND: On July 31, 2000, the Board, in consultation with the
Secretary of the Treasury (the “ Secretary”), requested comment on a

proposal to determine that acting as afinder is an activity that is permissible
for aFHC.? The Board proposed to define the activities of afinder as
bringing buyers and sellers together for transactions that the parties
themselves negotiate and consummate. The proposal listed examples of
some of the specific services that a FHC could provide when acting asa

finder and included limitations designed to ensure that a FHC did not use the

! Messrs. Alvarez and Fallon and Ms. Threstt (Lega Division);
Mr. Martinson (Division of Banking Supervision and Regulation); and
Mr. Ettin (Division of Research and Statistics).

2 The Gramm-Leach-Bliley Act (“GLB Act”) defines various activities,
such as general insurance underwriting and underwriting, dealing in, and
making a market in any type of security, asfinancial in nature. 12 U.S.C. §
1843(k)(4). The GLB Act aso alows the Board, in consultation with the
Secretary, to determine that additional activities are financial in nature or
incidental to afinancial activity. 12 U.S.C. § 1843(k)(1)-(2).



finder authority to engage in commercia activities. The proposed rule also
required afinder to provide disclosures to distinguish the products and
services offered by the FHC from those offered by athird party through the
finder service.

The Board received 18 public comments on the proposal. The
comments strongly supported the proposal and are summarized in Appendix
C. Thefina rule, which is attached as Appendix B, is substantially identical
to the origina proposal, with severa adjustments to address questions and
concerns raised by commenters. Thefinal ruleis discussed in detall in the
attached draft Federal Register notice, which is attached as Appendix A.
DISCUSSION: National banks and many state banks are permitted to act

and have acted as afinder in nonfinancial transactions for many years. The
opportunities to provide finder services and interest by FHCsin acting as a
finder have grown dramatically with advances in technology and the
increased use of the Internet. Thus, banking organizations, which in the past
largely have served as afinder by providing statement stuffers and other
marketing materials of sellers of various products and services or by helping
to identify service providers as an accommodation to customers, have begun
to explore the opportunity to act as afinder electronically on a broader scale.
FHCs argue that acting as afinder electronicaly in particular offers
increased opportunities for FHCs to cross sell financia products and
services or to enhance the attractiveness to customers of the FHC's own web
ste. Commenters asserted that authorizing FHCs to act as a finder as
proposed would facilitate competition between FHCs and nonbanking
companies to provide customers with awide range of financial services.
One commenter stated that the new authority particularly would benefit
FHCs affiliated with community banks, which often are knowledgeable
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about the business interests of third parties with whom they dedl. In this
way, finder services have become financia in nature or incidental to
financial activities.

A hallmark of finder servicesis that the finder does not maintain an
inventory of goods or take title to or assume responsibility for the storage,
delivery, or quality of the goods sold, or directly provide the underlying
products or services obtained by the buyer. Instead, the finder actsas an
intermediary in atransaction that is negotiated between the buyer and sdller,
and facilitates the identification of potential buyers and sellers. As aresullt,
the finder does not take on the risk of a principal in the underlying
transaction.

As noted above, following enactment of the GLB Act, the Board is
authorized to determine, after consultation with the Secretary, that an
activity isfinancial in nature or incidental to a financial activity. Any
activity found to be financia in nature or incidental to a financial activity
may be conducted by a bank holding company that qualifiesasa FHC. A
bank holding company that does not qualify as a FHC may not conduct
newly authorized financia activities, but rather may only conduct activities
that were previoudly determined to be “closely related to banking” under the
Bank Holding Company Act. The Board isno longer permitted after
enactment of the GLB Act to find new activities to be closely related to
banking. Accordingly, the final rule permits only FHCs to provide finder
Services.

SUMMARY OF FINAL RULE:

The final rule defines the activities of afinder as bringing together one

or more buyers or sellers of any type of product or service for



transactions that the parties themsel ves negotiate and consummate. These

activities include:

(1) Identifying potential parties to atransaction, making inquiries asto
interest, introducing and referring potential parties to each other,
and arranging contacts between and meetings of interested parties,

(2) Conveying between interested parties expressions of interest, bids,
offers, orders, and confirmations relating to a transaction; and

(3) Transmitting information concerning products and services to
potential parties in connection with the activities described in
items (1) and (2) above.

In response to public comment, the final rule specifically states that a

FHC may provide these services through any means, including e ectronically
or through other means.

The rule includes several specific examples of services that may be

conducted as part of afinder service. These examples are not an exhaustive
list and are designed to address situations raised by commenters. These

examples are:

(1) Hosting an electronic marketplace on the finder’ s Internet web site
by providing hypertext or similar links to the web sites of third
parties;

(2) Hosting on the FHC' s servers the Internet web site of a buyer (or
seller) that provides information about the products and services it
seeks to buy (or sell) and alows sdllers (or buyers) to submit
expressions of interest, offers, and order confirmations;

(3) Hosting on the FHC' s servers the Internet web site of a
government or government agency that provides information
concerning the services or benefits made available by the
government or agency, assists persons in completing applications
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for such services or benefits, and allows persons to transmit their
applications to the government or agency;

(4) Operating an Internet web site that alows multiple buyers and
sellers to exchange information about products and services they
are willing to buy or sell, locate potential counterparties for
transactions, aggregate orders for goods and services with those
made by other parties, and enter into transactions between
themselves; and

(5) Operating atelephone call center that provides permissible finder
services.

In order to ensure that a finder limitsit role to that of an intermediary

and does not engage in impermissible commercia activities, the final rule

states that a finder may not:

(1) Bind any buyer or seller to the terms of a specific transaction or
negotiate the terms of a specific transaction on behalf of a buyer or
seller;

(2) Taketitleto or acquire or hold an ownership interest in any
product or service offered or sold through the finder service;

(3) Provide distribution services for physical products or services
offered or sold through the finder service;

(4) Own or operate any real or personal property that (@) is used for
the purpose of manufacturing, storing, transporting, or assembling
physical products offered or sold by third parties or (b) servesasa
physical location for the physical purchase, sale or distribution of
products or services offered or sold by third parties; or

(5) Engage in any activity that would require the company to register
or obtain alicense as areal estate agent or broker under applicable
law.



There are two exceptions to the prohibition against negotiating and
binding. First, afinder may arrange for buyersto receive preferred terms
from sellers so long as the terms are not negotiated as part of any individual
transaction, are provided generally to customers or broad categories of
customers, and are made available by the seller (and not by the FHC). This
alows afinder to arrange for a seller to provide discounts generally to all
buyers or broad categories of buyers that use the finder service, andisa
practice widely done in electronic finder services.

In addition, afinder may establish rules of genera applicability
governing the use and operation of the finder service. For example, the
finder may establish rules that govern the submission of bids and offers by
buyers and sellers that use the finder service and the circumstances under
which the finder service will match bids and offers submitted by buyers and
sellers. The finder aso may establish rules governing the manner in which
buyers and sellers may bind themselves to the terms of a specific transaction.
This exception for genera operating rules was added to the final rule in
response to several commenters' request for confirmation that the
restrictions on negotiating and binding would not prevent a FHC from
operating an electronic exchange through which buyers and sdllers could
agree to bind themselves to transactions.

Asdiscussed in detail in Appendix C, commenters were divided on
whether the Board should retain in the final rule the restrictions on
negotiating transactions and binding buyers or sellers to atransaction. Some
commenters argued that these restrictions unnecessarily limited the scope of
activities in which afinder could engage, while other commenters opined

that the restrictions were appropriate to prevent a FHC from undertaking



risks associated with the underlying products and services sold as a result of
the finder service.

At this time, the scope of the finder authority available to nationa
banks is limited to bringing parties together and does not include allowing a
finder to negotiate on behalf of or bind athird party. In addition, staff
believes that a FHC' s involvement in negotiating and binding, or in any
activity prohibited by the limitations discussed above, could involve aFHC
in commercia activities and increase the exposure of the finder to the risks
associated with the underlying transaction. For these reasons, the final rule
retains limitations on the ability of the finder to negotiate terms of the
transaction or to bind the buyer or seller. The Board may choose to revisit
the need for these limitations as the finder activity evolvesin light of
changes in technology and the market for financial services.

A number of commenters also urged removal of arestriction
preventing a FHC from engaging in any activity that requires registration or
licensing as ared estate agent or broker. These commenters argued that a
real estate agent or broker acts as afinder in the purest sense. Other
commenters argued that real estate agency and brokerage activities are not
financial in nature. The Board is considering a separate request to find real
estate agency and brokerage activities to be financial in nature and will be
better able to address the concerns of both proponents and opponents of real
estate brokerage and agency activities in that context. The fina rule retains
the restrictions on real estate agency and brokerage services.

A FHC may provide other financial products and servicesin
connection with afinder service. For example, aFHC may act asa

securities broker or sell insurance products through its finder service. In



these cases, the restrictions on negotiating and binding customers do not
apply to the financial products and services offered by the FHC.

Both the proposed and final versions of the finder rule require that a
finder distinguish the products and services offered by the FHC from those
offered by athird party through the FHC' s finder service. Severd
commenters requested that the Board provide more detail about what types
of disclosures would satisfy this requirement. Because the final rule would
alow a FHC to provide a variety of services through any available means, it
Is difficult to craft asingle model disclosure that would be appropriate in dl
cases. Instead, the final rule contains a genera disclosure requirement that
alows FHCs o tailor disclosures to fit the specific finder services they
provide. The background information in the attached Federal Register

notice discusses several ways in which a FHC could provide appropriate
disclosures, such as by identifying the items the FHC provides or,
dternatively, affirmatively identifying the items offered by athird party.
RECOMMENDATION: For the foregoing reasons, staff recommends that
the Board approve the attached Federal Register notice containing afinal

rule determining that acting as afinder isincidental to afinancia activity

and, thus, permissible for a FHC.



Appendix A

Federal Register Preamble Discussing the Finder Rule

FEDERAL RESERVE SYSTEM

12 CFR Part 225

Regulation Y; Docket No. R-1078

Bank Holding Companies and Change in Bank Control

AGENCY:: Board of Governors of the Federal Reserve System.

ACTION: Find rul

SUMMARY: The B0g

i fF

AN

Reserve System, in
L\

consultation with the Secretary of the Treasury and after seeking public comment,

has determined by rule that acting as afinder isan activity that isincidental to a

financia activity and therefore permissible for afinancial holding company. The

Board' sfina rule amends Subpart | of Regulation Y by adding acting as a finder to

the list of activities that a financia holding company may conduct using the

streamlined post-transaction notice procedure authorized by the Gramm-Leach-

Bliley Act.



The fina rule dlows afinancia holding company to bring together buyers
and sellers of products and services for transactions that the buyers and sellers
themselves negotiate and consummate. The rule provides examples of specific
services that afinancia holding company may and may not perform when acting as
afinder under the rule. The rule also requires afinancial holding company that acts
as afinder to provide appropriate disclosures to distinguish products and services
that are offered by the financia holding company from those that are offered by a
third party using the financia holding company’s finder service.

DATES: Effective[30 days after Federal Register publication].
H ME&O G. Alvarez, Associate
ounsal (202/452-5270),

or Adrianne G. Threatt, Senior Attorney (202/452-3554), Legd Division; Betsy

FOR FURTHER IN

Genera Counsdl (202

Cross, Assistant Director (202/452-2574), Division of Banking Supervision and
Regulation, Board of Governors of the Federal Reserve System,

20" Street and Constitution Avenue, N.W., Washington, D.C., 20551. For users
of Telecommunications Device for the Deaf (“TDD”), contact Janice Smms at

202/452-4984.
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SUPPLEMENTARY INFORMATION:
Background

The Gramm-Leach-Bliley Act (Pub. L. No. 106-102, 113 Stat. 1338 (1999))
(“GLB Act”) amended the Bank Holding Company Act (12 U.S.C.
§ 1841 et seq.) (“BHC Act”) to allow abank holding company or foreign bank that
gualifies as afinancid holding company to engage in a broad range of activities that
the GLB Act defined as financia in nature or incidental to afinancid activity. The
GLB Act also provides that the Board, in consultation with the Secretary of the
Treasury (“Secretary”), may determine that additiona activities are financial in

nature or incidenta t MP@ for afinancia

holding company.?

1See 12 U.S.C. § 1843(k)(2). In determining whether to authorize an
additional activity, the GLB Act directs the Board to consider: (1) the purposes of
the GLB and BHC Acts; (2) the changes or reasonably expected changesin the
marketplace in which financial holding companies compete; (3) the changes or
reasonably expected changes in technology for delivering financia services; and (4)
whether the proposed activity is necessary or appropriate to allow afinancial
holding company to compete effectively with companies seeking to provide
financid services in the United States, efficiently deliver financid information and
services through technological means, and offer customers any available or
emerging technological means for using financial services or for the document
imaging of data. The Board also may consider other information that it considers
relevant to its determination.
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Earlier this year, the Board, after consulting with the Secretary, requested
public comment on a proposal to determine that acting as a finder is an activity that
isincidental to afinancial activity and, therefore, permissible for afinancial holding
company.? Under the proposal, afinancial holding company could act as a finder
that brings together one or more buyers and sellers of any type of products and
services for transactions that the parties themsel ves negotiate and consummate.
The proposed rule noted that the services provided by afinder could include:

(1) identifying potentid parties to a transaction, making inquiries as to interest,
introducing and referring potentia parties to each other, and arranging contacts

estBidS, offers, S, irm srelating to a

Ing een interested parties

expressions of inter
transaction; and (3) transmitting information concerning products and services to
potentia partiesin connection with the activities described in items (1) and (2)
above. To illustrate some of the services of afinder, the proposed rule included
examples of specific services that afinder could provide under the proposed rule,

including hosting an Internet marketplace on the finder’s web site, hosting the

2 See 65 FR 47696 (August 3, 2000).
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Internet web Site of a seller, and operating an Internet web Site that alows multiple
buyers and sellers to enter into transactions between themselves.

The proposed rule aso included specific parameters designed to ensure that
afinder did not engage in any nonfinancia activity. In addition, the proposed rule
required afinder to use disclosures or other means to distinguish the products and
services offered by the financial holding company from those offered by athird
party through the finder service.

Overview of Public Comments

The Board received 18 public comments on the proposal. Commenters

%oldiﬁ companies, trade
S real eindustries; a state

banking and insurance department; and a law firm.

Nearly all of the commenters supported the proposal. Many of these
commenters praised the scope of the proposed rule or stated that adoption of the
proposal would increase the ability of financial holding companies to compete
effectively with other financia service providersin a manner consistent with the
purposes of the GLB Act. Some commenters that supported the proposal
suggested that the Board determine acting as finder to be a financid activity, rather

than an activity that isincidenta to afinancia activity. Two commenters opposed
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the proposal, contending that it would alow financia holding companies to engage
in commercia activities and would expose financial holding companies to additional
risks.

Commenters also requested that the Board make certain changes to the
proposed rule. For example, some commenters requested that the Board expand,
modify, or clarify the examples of permissible finder servicesincluded in the
proposed rule. In addition, while some commenters supported the limitations
included in the proposed rule on the finder activities of financia holding companies,
other commenters requested that the Board modify or eliminate some of these

limitations, including @ A/ent gfiinancial holding company from
= ifi \ otiji the terms of a specific

binding a buyer or seifertoa gecifi

transaction on behaf of a buyer or seller, or engaging in any activity that would
cause the company to register or obtain alicense as areal estate agent or broker.
One commenter urged that the limitations on real estate agency and brokerage
activities be retained.

Some commenters asked the Board to provide additiona guidance
concerning how afinancia holding company could comply with the disclosure

requirements of the proposed rule. A few commenters also asked that the Board

-14 -



clarify that the proposed limitations on the finder activities do not apply to other
activities that a financia holding company is authorized to conduct.
Final Rule

National banks and many state banks are permitted to act and have acted as a
finder in nonfinancial transactions for many years. Opportunities to provide finder
sarvices and interest in acting as afinder have grown dramatically with advancesin
technology and the increased use of the Internet. Thus, banking organizations,
which in the past largely have served as afinder by providing statement stuffers and

other marketing materials of sdllers of various products and services or by helping

to identify service pro 'Ecui ers, have begun to
ly o roader scale.

explore the opportunity To act
Financia holding companies have argued that acting as a finder, particularly

electronicaly, offersincreased opportunities for financia holding companiesto
cross sell financia products and services or to enhance the attractiveness to
customers of the financial holding company’s own electronic web site.
Commenters asserted that authorizing FHCs to act as a finder as proposed would
facilitate competition between FHCs and nonbanking companies to provide
customers with awide range of financial services. One commenter stated that the
new authority particularly would benefit FHCs affiliated with community banks,
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which often are knowledgeable about the business interests of third parties with
whom they dedl. In thisway, finder services have become incidental to financial
activities.

After carefully reviewing the public comments on the finder proposal, the
Board has adopted afina rule that provides that acting as afinder, as defined in the
rule, is an activity that isincidenta to afinancia activity and therefore permissible
for financia holding companies to conduct. Under the GLB Act, the Board may
not determine that an activity is financid in nature or incidental to afinancia activity
If the Secretary notifies the Board in writing that the Secretary believes the activity is

actﬁlg or gtherwise permissible
notity*the Board of the

Secretary’ s determination within 30 days of receiving notice from the Board, or

not financia in nature,

under section 4 of the

within such longer period as the Board may allow under the circumstances. The
Board has provided the Secretary with notice of the proposed activity as required
by the GLB Act and the Secretary has informed the Board in writing that the
Secretary does not object to the final rule as adopted.

The Board has made a number of changes to the rule to respond to public
comments and to clarify the scope of the proposed rule. These changes and the

comments on particular aspects of the rule are discussed below.
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Detailed Description of Final Rule

The rule adds “acting as finder” to the list of activities in section 225.86 of
Subpart | of the Board's Regulation Y that are financial in nature or incidental to a
financia activity and, thus, permissible for afinancia holding company. Bank
holding companies and foreign banks that qualify as financial holding companies
may engage in finder activities by using the post-transaction notice procedure
described in section 225.87 of Regulation Y. Bank holding companies and foreign
banks that do not qualify as financial holding companies may not engage in finder

activities under the rule.
§ 225.86(d)(1)(i) — Whd

o,
D 5

il
The activity of & ule as bringing together one or
more buyers and sellers of any product or service for transactions that the parties
themselves negotiate and consummate. A financia holding company may act asa
finder under the rule for financial and nonfinancial products or services that are

offered or sold by third-party buyers and sellers.®

8 The Board notes that afinancial holding company is permitted to act asa
finder for financia products and services as part of other permissible financial
activities. For example, afinancial holding company may act as afinder in the
purchase and sale of securities under authority to act as a securities broker under
§ 225.86(a) of Regulation Y, or act as afinder in the purchase and sale of insurance
products as an insurance agent under 8§ 225.86(c) of Regulation Y.
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As the Board noted in the proposal, the actual services provided by afinder
in a particular transaction may vary. Under current practices, however, finders
perform two principal functions<1) locating and matching third parties that are
Interested in engaging in a business transaction between themsalves, and (2) acting
as aconduit for transaction-related information between parties that may be or are
interested in conducting a business transaction between themselves.

Accordingly, the fina rule provides that the services provided by afinder
may include—

(1) Identifying potentia parties that may be interested in engaging in a
; inteIengaging ina

(3) Introducing and referring potential parties to each other;

transaction bel

U CO

(2) Making ino

transaction with another party;

(4) Arranging contacts and meetings between interested parties;

(5) Conveying expressions of interests, bids, offers, orders, and
confirmations relating to a transaction between third parties; and

(6) Transmitting information concerning products and services to potentia
parties in connection with the activities described in paragraphs (1) through
(5) above, such as transmitting to a buyer information concerning the
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products and services offered by a seller or transmitting to a seller the

product preferences of a buyer.

Some commenters requested that the Board clarify that afinder may act
through a variety of media, including through electronic means (such as the
Internet) or non-electronic means. The final rule explicitly provides that a finder
may act through any means and also clarifies that a finder may perform one, al, or
any combination of the permissible finder services described in the rule.

A few commenters contended that the Board should expand the rule to allow

afinder to transmit or exchange any type of information between any parties. The

fina rule authorizes ;@, ¢ AN r smi[ lany type of information
between potentia p a ~ ' rhiginformatron about the buyer and

seller and the products and services sought or offered by the buyer or seller, so

long as the information is related to the proposed transaction. The Board believes
that it is not appropriate to expand this authority to allow afinder to transmit
between parties information that is not related to a proposed transaction. Allowing
financia holding companies to provide information without limit goes beyond what
IS necessary to bring transacting parties together and could be interpreted to alow a
financia holding company to engage in nonfinancial activities, such as operating a
newspaper.
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8§ 225.86(d)(1)(ii) — What are some examples of finder services?

As noted above, the proposed rule included examples of specific services
that afinder may provide under the rule. Commenters generally favored the
Board' s decision to include examples of permissible finder services in the rule but
were divided on the issue of whether additional examples of permissible finder
services should be provided. A number of commenters requested that the Board
modify or clarify certain examples included in the proposed rule, and several

commenters requested assurance that the examples included in the rule were not

exhaudtive.
In light of th r- ana reorganized the
examples of permiss er xirthe rutetto illustrate more fully

the breadth of the rule. The examplesincluded in the find rule illustrate that a finder
may:
* Host an e ectronic marketplace Internet web site that provides hypertext or
similar links to the web sites of third party buyers or sdllers;
 Host the Internet web site of a buyer (or seller) that provides information
concerning the buyer (or seller) and the products or services it seeks to buy
(or sll) and allows sellers (or buyers) to submit expressions of interest, bids,

offers, orders, and confirmations relating to such products or services;
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* Host the Internet web site of a government or government agency that
provides information concerning the services or benefits made available by
the government or government agency, assists persons in completing
applications to receive such services or benefits from the government or
agency, and allows persons to transmit their applications for services or
benefits to the government or agency;

* Operate an Internet web site that alows multiple buyers and sdllersto
exchange information concerning the products and services that they are
willing to purchase or sell, locate potential counterparties for transactions,

aggregate order .p‘, 3

enter into trans&

* Operate atelephone call center that provides permissible finder services.

The rule states that the examples of permissible finder services included in

the rule are illustrative and not exclusive. Furthermore, while the Board expects that

financia holding companies likely will engage in finder activities through e ectronic

means, such as over the Internet or other eectronic networks, afinder may act

through any means available so long as the activity complies with the requirements

of therule. Financial holding companies that are uncertain whether a proposed

activity iswithin the scope of the rule may contact Federal Reserve staff to discuss
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the proposal.

§ 225.86(d)(1)(iii) — What limitations are applicable to afinancia holding company

acting as afinder?

The rule prevents a finder from becoming a principal in the underlying
transaction. In particular, afinder may not negotiate for or bind third parties;
acquire or take title to, or provide distribution services for, products and services
offered or sold through the finder service; or own or operate real property used to

manufacture, store, transport, or assemble products offered or sold by athird

party.

Severd commi e odify|or eiminate certain of

these limitations. Forexampl u hat the Board remove

the restrictions on binding parties or negotiating transactions or, aternatively, alow
afinancia holding company to take such actions within parameters established by
the buyer or sdller. A few commenters also contended that the Board should allow
afinder to acquire an ownership interest in products as a“riskless principa.” In
addition, some commenters asked the Board to confirm that the restrictions
included in the rule would not prevent afinancia holding company from operating
an electronic exchange that provides finder services and that automatically matches

bids and offers submitted to the exchange, and that these restrictions would not
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apply to the conduct of financia activities that a financial holding company is
authorized to engage in under other provisions of Regulation Y.

The Board has carefully reviewed the limitations included in the proposed
rule in light of the comments recelved. Asagenera matter, the Board continues to
believe that the restrictions included in the proposed rule are appropriate to ensure
that afinder acts only as an intermediary in providing finder services and does not
otherwise become involved in impermissible commercia activities. The Board
recognizes, however, that technological developments in communications,
computing, and the Internet have made the intermediary function more important

ay%tlﬁe ﬂethods and manner of
itor e developmentsin

technology, the financial services industry, and the market for finder services and to

and that further deve

providing finder servi h

review periodicaly the limitsin the rule to determine whether such limits continue to
be necessary or appropriate.

For the foregoing reasons, the final rule continues to provide that a finder
may act only as an intermediary and may not bind any buyer or seller to the terms
of a specific transaction or negotiate the terms of a specific transaction on behalf of
abuyer or seller. In response to comments, the final rule clarifies that these

restrictions do not prevent afinder from establishing rules of general applicability
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governing the use and operation of the finder service. These operating rules may,
for example, establish the parameters under which buyers and sellers may submit
bids and offers to the finder service and the circumstances under which the finder
service will match bids and offers submitted by buyers and sellers. Similarly, the
finder may establish rules of genera applicability that govern the manner in which
buyers and sdllers bind themselves to the terms of a specific transaction entered
into through the finder service. Under these provisions, a financial holding
company may establish and operate an electronic exchange that assists buyers and
sdllers to locate potential counterparties, matches buyers and sellers that submit
bids and offers withi nhe les of the exchange,
and requires buyers ahdsetfer r Sm through the

exchange.

The proposed rule also stated that the proposal did not prevent afinancia
holding company from arranging for buyers that use its finder services to receive
preferred terms from sellers so long as the terms are not negotiated as part of any
individual transaction, are made available to broad categories of customers, and are
provided by the saller and not the financial holding company. Commenters
generdly supported this provison and it is retained in the fina rule.

The final rule does not authorize a financial holding company to take title to,
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or acquire or hold an ownership interest in, any product or service offered or sold
through the finder service or provide distribution services for physical products or
services offered or sold through such service. In addition, afinancia holding
company may not own or operate any real or persona property that is used for the
purpose of manufacturing, storing, transporting, or assembling physical products
offered or sold by third parties, or that serves as a physical location for the
physical purchase, sale, or distribution of products or services offered or sold by
third parties. These limitations are consistent with the limited role of afinder as an

intermediary and distinguish afinder, for example, from a company that owns or

actH ng plant, a product

The proposed rule did not authorize a financia holding company to engage

Acting As a Redl Estate Agent or Broker

in any activity that would require the company to register or obtain alicense asa
real estate agent or broker under applicable law. While some commenters
supported this provision, others requested that the Board remove the provision
from the rule or amend the rule to only prohibit financial holding companies from
engaging in “general” red estate agency or brokerage activities under the rule.

The Board has not to date determined whether real estate agency or
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brokerage activities are financia in nature or incidental to financia activities and,
thus, permissible for financia holding companies. The Board has received a
request to determine that real estate agency and brokerage services are financia in
nature and separately has requested public comment on a proposal that would find
those activities to be financia in nature or incidental to afinancia activity.*
Accordingly, the find rule retains the limitation that prohibits afinancia holding
company from engaging in activities that require licensing or registration as a real
estate broker.>

Other Authorities Not Affected

As noted above Md n ﬁhether the limits
included in therule 0] t ct of financid activities

that afinancia holding company is authorized to conduct. The Board confirms

that authorization to act as afinder isin addition to, and separate from, the authority

that afinancial holding company has under other provisions of Regulation Y to

*See 65 FR (December xx, 2000.)

> One commenter requested that the Board clarify that the rule does not
preempt any applicable state insurance or mortgage solicitation licensing
requirements. This rule represents a determination that finder activities are
permissible activities for financia holding companies and does not represent an
attempt by the Board to preempt applicable state law. This rule does not address
whether other federa law, such as section 104 of the GLB Act (15 U.S.C. § 6701),
may limit the applicability of state law in specific Stuations.
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conduct other financia activities. The restrictions contained in
§ 225.86(d)(1)(iii) apply only to the finder activities conducted by a financia
holding company under § 225.86(d) of Regulation Y. These limitations do not
restrict or otherwise limit the manner in which afinancia holding company may
conduct other activities that are permissible for afinancial holding company, such
as securities brokerage, insurance agency, investment advisory, or leasing activities.
In thisregard, afinancia holding company that acts as a finder for a buyer or
seller may also provide the buyer or seller any combination of other services that
are permissible under Regulation Y so long as the finder and other services are

provided in mrdmcMﬁun the rule and
Regulation Y. For exarfipte, mﬁ, addition to acting as

finder, make, acquire, broker, or service loans or other extensions of credit to or

for the merchant or the merchant’ s customers; provide the merchant with check
verification, check guaranty, collection agency and credit bureau services; provide
financia investment advice to the merchant or the merchant’ s customers within the
parameters of Regulation Y'; act as a certification authority for digital signatures and
thereby authenticate the identity of persons conducting business with the merchant
over eectronic networks; and process and transmit financial, economic, and

banking data on behalf of the merchant, such as by processing the merchant’s

- 27 -



accounts receivables and debit and credit card transactions, providing the merchant
with bill payment and billing services, and processing order, distribution,
accounting, settlement, collection and payment information for the merchant’s
transactions.’

Furthermore, afinancia holding company may market and provide its own
financia products and services in conjunction with acting as a finder for buyers and
sellers of nonfinancia products and services. For example, afinancia holding
company may use its finder service to promote the company’s own products and

services and, in connection with that activity, may negotiate on its own behaf and

Al

The proposed rule required a finder to distinguish the products and services

bind itsalf to transacti

§ 225.86(d)(1)(iv) —

offered by the financial holding company from the products and services offered

through the finder service by athird party. A number of commenters supported

¢ See 12 CFR 225.28(b)(1) (extending credit and servicing extensions of
credit); (b)(2)(iii), (iv) and (v) (credit bureau, check guaranty, check verification,
collection agency and credit bureau services); (b)(6) (financial and investment
advice); 12 CFR 225.86(a)(2) (certification authority for digita signatures); and
12 CFR 225.28(b)(14), Banc One Corporation, Inc., 83 Federad Reserve Bulletin
602 (1997); Royal Bank of Canada, 83 Federal Reserve Bulletin 135 (1997);
Compagnie Financiere de Paribas, 82 Federa Reserve Bulletin 348 (1996) (financia
data processing and data transmission services).
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this disclosure requirement as an appropriate means of limiting potential customer
confusion and reputational risk to financia holding companies. Some commenters
requested that the Board provide additional guidance, such as sample disclosure
clauses, illustrating how a financia holding company could comply with therule's
disclosure requirements.

Thefinal rule continues to require that afinder distinguish the products or
services offered by the financia holding company from those offered by athird
party through the finder service. Because afinancial holding company may act asa
finder for third parties through varied technological means and in awide variety of
R‘ toFy ific disclosures that
toldimg panieS—The Board expects

financial holding companies to provide disclosures that, given the medium

must or could be provrdecby

employed and type of buyers and sellers using the service

(e.g., consumers or corporations), are reasonably designed to ensure that users are
not led to believe that the financial holding company is providing the products or
services offered or sold by third parties through the finder service. A financid
holding company could provide such notice by identifying through appropriate
means those products or services that are offered or sold by the financial holding

company (with a corresponding notice that all other products or services are
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provided by third parties), or by identifying those products or services that are
offered and sold by third parties and not by the financial holding company.
Financia holding companies are encouraged to tailor the content and presentation
of their disclosures to suit the specific type of finder service they are providing.
The Board intends to monitor the disclosure practices of financia holding
companies and may provide additional guidance, such as identifying best practices
in this areg, as it gains experience with the finder activities of financial holding
companies.

Regulatory Flexibility Act

In accordance ct, the Board is required to

conduct an analysis G hav small indtitutions.

The rule authorizes all financial holding companies regardless of their size to engage
in anew activity — that of acting as afinder. Moreover, the rule enables such
companies to commence the new activity by using the streamlined post-transaction
notice procedure authorized by the GLB Act, which is the least burdensome notice
procedure available to afinancial holding company. This rule therefore should
enhance the ability of financia holding companies, including small ones, to compete
with other providers of financial servicesin the United States and to respond to

technological and other changes in the marketplace in which financia holding
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companies compete. Moreover, the comments received by the Board did not
Indicate that the rule would impose a burden on financia holding companies of any
gze.
Paperwork Reduction Act

In accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board reviewed the rule under authority delegated
to the Board by the Office of Management and Budget (“OMB”). The Board may
not conduct or sponsor, and an organization is not required to respond to, this

information collection unless it displays a currently valid OMB control number.

E‘fIﬁiviti& authorized by

this rule by providing a post-transaction notice in accordance with § 225.87 of

The OMB control nu

A financid hol®i

Regulation Y. Thisinformation is mandatory to evidence compliance with the
requirements of the GLB Act and Regulation Y, and the burden of the post-
transaction notice requirement was reviewed in connection with the Board's
adoption of 8§ 225.87.

In addition, this rule requires a finder to distinguish the products and services
offered by the financia holding company from those offered by athird party
through the finder service. Provision of such disclosures, although not contained in
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a submission to the Board, does constitute a collection of paperwork under the
Paperwork Reduction Act. Financial holding companies, of which there are
approximately 450, are the respondents/recordkeepers. Board staff anticipates that
the mgority of the burden on financia holding companies will be a one-time burden
in the first year a company engages in the finder activity, when the financia holding
company must develop a mechanism to distinguish the products and services
offered by the financia holding company from those offered by athird party
through the finder service. The estimated one-time burden to develop such

disclosures is one hour. Although financial holding companies may update their

disclosures periodicall 2N onfthem. Itisestimated

that there will be 50 f1 iredtocomply with the post-
transaction notice with an average of 1 update per respondent each year. Therefore

the total amount of annual burden is estimated to be 50 hours.
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Board staff estimates that there would be nominal start up costs associated
with modifying the operations of the financial holding company’s finder serviceto
provide this notice. Thus, there is estimated to be no annual cost burden over the
annual hour burden.

Because the disclosures would be maintained at and provided by financial
holding companies and the disclosures are not submitted to the Federal Reserve
System, no issue of confidentiality arises under the Freedom of Information Act.
The Board has a continuing interest in the public's opinions of its collections of
information. At any time, comments regarding the burden estimate, or any other

o-Jerniferd. n, y, B of Governors of the

aspect of this collecti estions for reducing the

burden, may be sent
Federal Reserve System, 20th and C Streets, N.W., Washington, DC 20551, and to
the Office of Management and Budget, Paperwork Reduction Project (7100-0292),

Washington, DC 20503.
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Appendix B

Text of Finder Rule

Part 225 - BANK HOLDING COMPANIES AND CHANGE IN BANK
CONTROL (REGULATIONY)

1. The authority citation for part 225 continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818, 1828(0), 1831i, 1831p-1,
1843(c)(8), 1843(k), 1844(b), 1972(1), 3106, 3108, 3310, 3331-3351, 3907, and
3900.

2. Section ZZSBMF p‘;}?)ph (d) toread as
follows:
§ 225.86 What activities are permissible for financial holding companies?

* * * * *

(d) Activities determined to be financia in nature or incidenta to financial

activities by the Board—(1) Acting as a finder—Acting as afinder in bringing together

one or more buyers and sdllers of any product or service for transactions that the
parties themsel ves negotiate and consummate.

(1) What is the scope of finder activities? Acting as afinder includes




providing any or dl of the following services through any means-

(A) Identifying potential parties, making inquiries as to interest, introducing
and referring potentia parties to each other, and arranging contacts between and
meetings of interested parties,

(B) Conveying between interested parties expressions of interest, bids,
offers, orders and confirmations relating to a transaction; and

(C) Transmitting information concerning products and services to potentia

parties in connection with the activities described in paragraphs (d)(1)(i))(A) and (B)

of this section.
(il) What are somm he|following are examples
of the services that providedy-a fi fren doriem accordance with

paragraphs (d)(1)(iii) and (iv) of this section. These examples are not exclusive.

(A) Hosting an eectronic marketplace on the financia holding company’s
Internet web site by providing hypertext or smilar links to the web sites of third
party buyers or sdllers.

(B) Hosting on the financial holding company’s servers the Internet web site
of—

(2) A buyer (or sdller) that provides information concerning the buyer (or

seller) and the products or services it seeks to buy (or sell) and allows sellers (or
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buyers) to submit expressions of interest, bids, offers, orders and confirmations
relating to such products or services; or

(2) A government or government agency that provides information
concerning the services or benefits made available by the government or
government agency, assists persons in completing applications to receive such
services or benefits from the government or agency, and allows persons to transmit
their gpplications for services or benefits to the government or agency.

(C) Operating an Internet web site that allows multiple buyers and sdllers to

exchange information concerning the products and services that they are willing to

purchase or sdll, locate ns, aggregate orders

for goods or services ter into transactions
between themselves.
(D) Operating atelephone call center that provides permissible finder

services.

(i) What limitations are applicable to a financial holding company acting as a
finder?

(A) A finder may act only as an intermediary between a buyer and a sdller.

(B) A finder may not bind any buyer or seller to the terms of a specific

transaction or negotiate the terms of a specific transaction on behalf of a buyer or
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sdller, except that afinder may —

(1) Arrange for buyers to receive preferred terms from sellers so long as the
terms are not negotiated as part of any individual transaction, are provided generaly
to customers or broad categories of customers, and are made available by the seller
(and not by the financia holding company); and

(2) Establisn rules of general gpplicability governing the use and operation of
the finder service, including rules that —

(i) Govern the submission of bids and offers by buyers and sellers that use

the finder service and the circumstances under which the finder service will match

bids and offers submi

(i) Govern the lers bind themsalves to
the terms of a specific transaction.

(C) A finder may not—

(1) Taketitle to or acquire or hold an ownership interest in any product or
service offered or sold through the finder service;

(2) Provide distribution services for physical products or services offered or
sold through the finder service;

(3) Own or operate any real or persona property that is used for the purpose

of manufacturing, storing, transporting, or assembling physical products offered or
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sold by third parties; or

(4) Own or operate any real or persona property that serves as a physical
location for the physical purchase, sale or distribution of products or services
offered or sold by third parties.

(D) A finder may not engage in any activity that would require the company

to register or obtain alicense as ared estate agent or broker under applicable law.

(iv) What disclosures are required? A finder must distinguish the products
and services offered by the financial holding company from those offered by a

third party through the finder service.

~~DRAFT
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Appendix C

Summary of Public Comments on
the Board’s Proposed Rule to Authorize Finder Activities
For Financial Holding Companies

The Board received 18 public comments in response to its proposed rule to
find that acting as afinder isincidental to afinancia activity and, thus, permissible
for afinancia holding company (“FHC”).! Commenters included FHCs and other
bank holding companies; trade associations representing the banking, securities,
and real edtate indudtries; a state insurance regulator; and a law firm.

The commenters overwhelmingly supported the Board' s proposal. Many
commenters asserted that the proposal was consistent with the intent of the
Gramm-Leach-Bliley Act to expand the scope of permissible activities for FHCs.?
Severa commenters particularly commended the Board for defining the finder

activity in terms broad enough to allow an FHC to act as a finder through various

1 The Board aso received comments from three Reserve Banks, which were
smilar in nature to the comments received from the public that are summarized in
this document.

2. Some of the commenters that supported the Board' s proposal correctly
stated that, because the Office of the Comptroller of the Currency has permitted
nationa banks to engage in finder activities for a number of years, acting as a finder
isinherently afinancia activity. Consequently, these commenters argued that the
Board should authorize the activity as financia in nature rather than asincidenta to
afinancial activity. Two commenters requested that the Board approve or clarify
that acting as a finder for financial and nonfinancial products and servicesis an
activity that is closely related to banking in order to allow al bank holding
companies, not just FHCs, to act asafinder. Another commenter asked the Board
to clarify that a bank holding company is authorized under current law to act as
finder with regard to an activity that is within the scope of section 4(c)(8) of the
Bank Holding Company Act.



means, including through Internet-based and other electronic technologies.
Commenters asserted that authorizing FHCs to act as a finder as proposed would
facilitate competition between FHCs and nonbanking companies to provide
customers with awide range of financial services. One commenter stated that the
new authority particularly would benefit FHCs affiliated with community banks,
which often are knowledgeable about the business interests of third parties with
whom they deal. In addition, some supporters of the proposal opined that acting
as afinder was alow-risk way for FHCs to generate income because the activity
does not require the investment of financia capital.

Only two commenters did not support the proposal. One commenter
asserted that locating buyers for another company’s productsis essentially a
commercia activity because it involves providing marketing services for
commercia products. Another commenter opined that allowing an FHC to
promote the products and services of its business customers to the FHC's
consumer customers would expose the FHC to risk and would not be in the
consumers' best interest.

Scope of finder activities.
Some commenters stated that the proposed limitations on the finder activity,

including a provision that would prohibit afinder from negotiating on behalf of and
binding athird party, were appropriate under the circumstances because they would
prevent an FHC from assuming the business risks associated with the underlying

products and services for which it acts as finder.



However, a number of commenters requested that the Board expand the
scope of the finder activity by broadening the initia grant of authority, removing or
modifying one or more of the proposed limitations, or both. For example, several
commenters asked the Board to authorize a finder not only to provide potential
parties to a transaction with information about products and services as proposed,
but also to provide for the general exchange and provision of any type of
information. In addition, some commenters advocated removing altogether the
prohibition against negotiating for and binding one or more parties to a transaction,
while others suggested that the Board allow an FHC to negotiate on behalf of and
bind athird party within parameters established by the third party. Still other
commenters suggested that an FHC be alowed to take “technical delivery of title’
of a product for which it served as finder (an activity that would not be permitted
by the proposed rule) as long as the FHC does not take a principal position in the
underlying transaction.

Other commenters asked for clarification about whether specific activities
would be permissible under the proposal. For example, one commenter asked the
Board to confirm that the prohibition against negotiating and binding would not
preclude afinder from operating an electronic exchange by which buyers and
sellers could agree to be matched and bound to a transaction according to the rules
governing the exchange. Another commenter asked the Board to clarify that the
rule would alow afinancia holding company to host an “Internet portal” and
establish and operate communications links over which it would act as finder.
Other commenters requested confirmation that the limitations on the finder activity
would not prohibit an FHC from negotiating on behalf of or binding a third party to

atransaction as part of the conduct of another permissible activity. Still another
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commenter asked the Board to confirm that an FHC could act as afinder through
any technologica means.

Comments regarding real estate ownership, brokerage, and agency.
Some commenters supported the rea estate-related limitations on the finder

activity, specifically the provisions that would prohibit a finder from (1) engaging in
any activity that would require registering or obtaining alicense as ared estate agent
or broker and (2) owning property that is used to manufacture, store, or distribute a
product or service offered by athird party. However, other commenters

advocated remova of the prohibition against engaging in activities that required
registration or licensing as areal estate agent or broker.®> These commenters alleged
that the “broad sweep” of dtate real estate brokerage licensing laws could apply to
finder activities. These commenters therefore recommended that the Board replace
the restriction on performing activities that required licensing or registration as area
estate agent or broker with a prohibition against engaging in general real estate
agency and brokerage activities.

Comments regarding specific examples of permissible finder services.

The proposed rule provided examples of specific services afinder could

provide. One supporter of the proposal opined that these examples were

8 Other commenters suggested that the Board clarify that the finder rule does
not preempt State insurance or mortgage solicitation licensing requirements.

- 42 -



adequate and did not require revision. This commenter stated that expanding the
list of examples would tend to indicate that the list of examples was meant to be
exclusve.

Other commenters, however, asked the Board to expand or modify the list of
examples and to clarify that the examples listed in the rule were not exclusive. For
Instance, several commenters asserted that the list should state that an FHC, in
addition to providing hypertext links, may provide “other smilar transfer
technologies.” Commenters also asked that the examples explicitly state that a
finder may host the web site of a buyer aswell asthat of asdller. Several
commenters asked that the Board modify an example involving operating a call
center for a government agency to avoid giving the impression that operating a call
center may only be done for a government client. In addition, one commenter
asked that the list include examples of non-electronic finder services.

Comments regarding disclosures.
Some commenters specifically supported the Board' s proposal that an FHC

acting as a finder be required to provide disclosures that would allow customers to
distinguish products and services offered by the FHC from those offered by third
parties that use the FHC as afinder. Other commenters, while not arguing with the
basic disclosure requirement, requested that the Board provide more guidance
about what specific kinds of disclosure arrangements would satisfy the
requirement. One commenter also asked for guidance as to whether an FHC would

be required to disclose any fees it recelves from its finder activities.



