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SUMMARY:: The Board, OTS, and NCUA (collectively, the Agencies) are exercising
their authority under section 5(a) of the Federal Trade Commission Act to prohibit unfair
or deceptive acts or practices. The final rule prohibits institutions from engaging in
certain acts or practices in connection with consumer credit card accounts. The final rule
relates to other Board rules under the Truth in Lending Act, which are published
elsewhere in today’s Federal Register. Because the Board has proposed new rules

regarding overdraft services for deposit accounts under the Electronic Fund Transfer Act
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elsewhere in today’s Federal Register, the Agencies are not taking action on overdraft
services at this time. A secondary basis for OTS’s rule is the Home Owners’ Loan Act.
EFFECTIVE DATE: The final rule is effective on July 1, 2010.

FOR FURTHER INFORMATION CONTACT:

Board: Benjamin K. Olson, Attorney, or Ky Tran-Trong, Counsel, Division of
Consumer and Community Affairs, at (202) 452-2412 or (202) 452—-3667, Board of
Governors of the Federal Reserve System, 20th and C Streets, NW, Washington, DC
20551. For users of Telecommunications Device for the Deaf (TDD) only, contact (202)
263-4869.

OTS: April Breslaw, Director, Consumer Regulations, (202) 906-6989; Suzanne
McQueen, Consumer Regulations Analyst, Compliance and Consumer Protection
Division, (202) 906-6459; or Richard Bennett, Senior Compliance Counsel, Regulations
and Legislation Division, (202) 906-7409, at Office of Thrift Supervision, 1700 G Street,
NW, Washington, DC 20552.

NCUA: Matthew J. Biliouris, Program Officer, Office of Examination and
Insurance, (703) 518-6360; or Moisette I. Green or Ross P. Kendall, Staff Attorneys,
Office of General Counsel, (703) 518-6540, National Credit Union Administration, 1775
Duke Street, Alexandria, VA 22314-3428.

SUPPLEMENTARY INFORMATION: The Federal Reserve Board (Board), the
Office of Thrift Supervision (OTS), and the National Credit Union Administration
(NCUA) (collectively, the Agencies) are adopting several new provisions intended to
protect consumers against unfair acts or practices with respect to consumer credit card

accounts. These rules are promulgated pursuant to section 18(f)(1) of the Federal Trade
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Commission Act (FTC Act), which makes the Agencies responsible for prescribing
regulations that prevent unfair or deceptive acts or practices in or affecting commerce
within the meaning of section 5(a) of the FTC Act. See 15 U.S.C. 57a(f)(1), 45(a).

A secondary basis for OTS’s rule is the Home Owners’ Loan Act (HOLA), 12 U.S.C.
1461 et seq.

I. Background

A. The Board’s June 2007 Requlation Z Proposal on Open-End (Non-Home Secured)

Credit

On June 14, 2007, the Board requested public comment on proposed amendments
to the open-end credit (not home-secured) provisions of Regulation Z, which implements
the Truth in Lending Act (TILA), as well as proposed amendments to the corresponding
staff commentary to Regulation Z. 72 FR 32948 (June 2007 Regulation Z Proposal).
The purpose of TILA is to promote the informed use of consumer credit by providing
disclosures about its costs and terms. See 15 U.S.C. 1601 et seq. TILA’s disclosures
differ depending on whether the consumer credit is an open-end (revolving) plan or a
closed-end (installment) loan. The goal of the proposed amendments was to improve the
effectiveness of the disclosures that creditors provide to consumers at application and
throughout the life of an open-end (not home-secured) account.

As part of this effort, the Board retained a research and consulting firm (Macro
International) to assist the Board in conducting extensive consumer testing in order to
develop improved disclosures that consumers would be more likely to pay attention to,
understand, and use in their decisions, while at the same time not creating undue burdens

for creditors. Although the testing assisted the Board in developing improved
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disclosures, the testing also identified the limitations of disclosure, in certain
circumstances, as a means of enabling consumers to make decisions effectively.
See 72 FR at 32948-32952.

In response to the June 2007 Regulation Z Proposal, the Board received more than
2,500 comments, including approximately 2,100 comments from individual consumers.
Comments from consumers, consumer groups, a member of Congress, other government
agencies, and some creditors were generally supportive of the proposed revisions to
Regulation Z. A number of commenters, however, urged the Board to take additional
action with respect to a variety of credit card practices, including late fees and other
penalties resulting from perceived reductions in the amount of time consumers are given
to make timely payments, allocation of payments first to balances with the lowest annual
percentage rate, application of increased annual percentage rates to pre-existing balances,
and the so-called two-cycle method of computing interest.

B. The OTS’s Auqgust 2007 FTC Act Advance Notice of Proposed Rulemaking

On August 6, 2007, OTS issued an ANPR requesting comment on its rules under
section 5 of the FTC Act. See 72 FR 43570 (OTS ANPR). The purpose of OTS’s ANPR
was to determine whether OTS should expand on its current prohibitions against unfair

and deceptive acts or practices in its Credit Practices Rule (12 CFR part 535).

! As discussed below, the Agencies have relied in part on the Board’s consumer testing in determining that
certain practices are unfair under the FTC Act. The results of this consumer testing are set forth in the
reports prepared by the Board’s testing consultant. The initial report was posted on the Board’s public
website along with the June 2007 Regulation Z Proposal. See Design and Testing of Effective Truth in
Lending Disclosures (May 16, 2007) (available at
http://www.federalreserve.gov/dcca/regulationz/20070523/Execsummary.pdf). Two supplemental reports
have been posted on the Board’s public website along with the final rules under Regulation Z, which are
published elsewhere in today’s Federal Register. See Design and Testing of Effective Truth in Lending
Disclosures: Findings from Qualitative Consumer Research (Dec. 15, 2008); Design and Testing of
Effective Truth in Lending Disclosures: Findings from Experimental Study (Dec. 15, 2008).
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OTS’s ANPR discussed a very broad array of issues including:

e The legal background on OTS’s authority under the FTC Act and HOLA;

e OTS’s existing Credit Practices Rule;

e Possible principles OTS could use to define unfair and deceptive acts or practices,
including looking to standards the Federal Trade Commission (FTC) and states
follow;

e Practices that OTS, individually or on an interagency basis, has addressed through
guidance;

e Practices that other federal agencies have addressed through rulemaking;

e Practices that states have addressed statutorily;

e Acts or practices OTS might target involving products such as credit cards,
residential mortgages, gift cards, and deposit accounts; and

e OTS’s existing Advertising Rule (12 CFR 563.27).

OTS received 29 comment letters on its ANPR. These comments were
summarized in the Agencies’ May 2008 proposed rule. See 73 FR 28904, 28905-28906
(May 19, 2008) (May 2008 Proposal). In brief, financial industry commenters opposed
OTS taking any further action beyond issuing guidance along those lines. They argued
that OTS must not create an unlevel playing field for OTS-regulated institutions and that
uniformity among the federal banking agencies and the NCUA is essential. They
challenged the list of practices OTS had indicated it could consider targeting, arguing that
the practices listed were neither unfair nor deceptive under the FTC standards.

In contrast, the consumer group commenters urged OTS to move ahead with a

rule that would combine the FTC’s principles-based standards with prohibitions on
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specific practices. They urged OTS to ban numerous practices, including several
practices addressed in the final rule (such as “universal default” repricing, applying
payments first to balances with the lowest interest rate, and credit cards marketed at
subprime consumers that provide little available credit at account opening).

C. Related Action by the Agencies Preceding This Rulemaking

In addition to receiving information via comments, the Agencies have conducted
outreach regarding credit card practices, including meetings and discussions with
consumer group representatives, industry representatives, other federal and state banking
agencies, and the FTC. On April 8, 2008, the Board hosted a forum on credit cards in
which card issuers and payment network operators, consumer advocates, counseling
agencies, and other regulatory agencies met to discuss relevant industry trends and
identify areas that may warrant action or further study. In addition, the Agencies
reviewed consumer complaints received by each of the federal banking agencies and

several studies of the credit card industry.? The Agencies’ understanding of credit card

Z See, e.q., Am. Bankers Assoc., Likely Impact of Proposed Credit Card Legislation: Survey Results of
Credit Card Issuers (Spring 2008); Darryl E. Getter, Cong. Research Srvc., The Credit Card Market:
Recent Trends, Funding Cost Issues, and Repricing

Practices (Feb. 2008); Tim Westrich & Christian E. Weller, Ctr. for Am. Progress, House of Cards:
Consumers Turn to Credit Cards Amid the Mortgage Crisis, Delaying Inevitable Defaults (Feb. 2008)
(available at http://www.americanprogress.org/issues/2008/02/pdf/house_of cards.pdf); Jose A.

Garcia, Demos, Borrowing to Make Ends Meet: The Rapid Growth of Credit Card Debt in America (Nov.
2007) (available at http://www.demos.org/pubs/stillborrowing.pdf); Nat’l Consumer Law Ctr., Fee-
Harvesters: Low-Credit, High-Cost Cards Bleed

Consumers (Nov. 2007) (available at http://www.consumerlaw.org/issues/credit_cards/content/FEE-
HarvesterFinal.pdf); Jonathan M. Orszag & Susan H. Manning, Am. Bankers Assoc., An Economic
Assessment of Regulating Credit Card Fees and Interest Rates (Oct. 2007) (available at
http://www.aba.com/aba/documents/press/regulating_creditcard_fees_interest rates92507.pdf); Cindy
Zeldin & Mark Rukavia, Demos, Borrowing to Stay Healthy: How Credit Card Debt Is Related to Medical
Expenses (Jan. 2007) (available at http://www.demos.org/pubs/healthy _web.pdf); U.S. Gov’t
Accountability Office, Credit Cards: Increased Complexity in Rates and Fees Heightens Need for More
Effective Disclosures to Consumers (Sept. 2006) (‘‘GAO Credit Card Report’’) (available at
http://www.gao.gov/new.items/d06929.pdf); Board of Governors of the Federal Reserve System, Report to
Congress on Practices of the Consumer Credit Industry in Soliciting and Extending Credit and their Effects
on Consumer Debt and Insolvency (June 2006) (available at
http://www.federalreserve.gov/boarddocs/rptcongress/bankruptcy/bankruptcybillstudy200606.pdf); Demos
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practices and consumer behavior was also informed by the results of consumer testing
conducted on behalf of the Board in connection with its June 2007 Regulation Z
Proposal.

Finally, the Agencies gathered information from a number of Congressional
hearings on consumer protection issues regarding credit cards.® In these hearings,
members of Congress heard testimony from individual consumers, representatives of
consumer groups, representatives of financial and credit card industry groups, and others.
Consumer and community group representatives generally testified that certain credit
card practices (including those discussed above) unfairly increase the cost of credit after
the consumer has committed to a particular transaction. These witnesses further testified
that these practices should be prohibited because they lead consumers to underestimate
the costs of using credit cards and that disclosure of these practices under Regulation Z is
ineffective. Financial services and credit card industry representatives agreed that
consumers need better disclosures of credit card terms but testified that substantive
restrictions on specific terms would lead to higher interest rates for all borrowers as well

as reduced access to credit for some.*

& Ctr. for Responsible Lending, The Plastic Safety Net: The Reality Behind Debt in America (Oct. 2005)
(available at http://www.demos.org/pubs/PSN_low.pdf).

® See, e.q., The Credit Cardholders’ Bill of Rights: Providing New Protections for Consumers: Hearing
before the H. Subcomm. on Fin. Instits. & Consumer Credit, 110th Cong. (2007); Credit Card Practices:
Unfair Interest Rate Increases: Hearing before the S. Permanent Subcomm. on Investigations, 110th Cong.
(2007); Credit Card Practices: Current Consumer and Regulatory Issues: Hearing before H. Comm. on Fin.
Servs., 110th Cong. (2007); Credit Card Practices: Fees, Interest Rates, and Grace Periods: Hearing before
the S. Permanent Subcomm. on Investigations, 110th Cong. (2007).

* On September 23, 2008, the U.S. House of Representatives passed the Credit Cardholders’ Bill of Rights
Act of 2008 (H.R. 5244), which addresses consumer protection issues regarding credit cards. See also The
Credit Card Accountability, Responsibility and Disclosure Act, S. 3252, 110th Cong. (July 10, 2008); The
Credit Card Reform Act of 2008, S. 2753, 110th Cong. (Mar. 12, 2008); The Stop Unfair Practices in
Credit Cards Act of 2007, H.R. 5280, 110th Cong. (Feb. 7, 2008); The Stop Unfair Practices in Credit
Cards Act of 2007, S. 1395, 110th Cong. (May 15, 2007); The Universal Default Prohibition Act of 2007,
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D. The Agencies’ May 2008 Proposal

In May 2008, the Agencies proposed rules under the FTC Act addressing unfair or
deceptive acts or practices in connection with consumer credit card accounts and
overdraft services for deposit accounts. See 73 FR 28904 (May 2008 Proposal). These
proposals were accompanied by complementary proposals by the Board under Regulation
Z with respect to consumer credit card accounts and Regulation DD with respect to
deposit accounts. See 73 FR 28866 (May 19, 2008) (May 2008 Regulation Z Proposal);
73 FR 28739 (May 19, 2008) (May 2008 Regulation DD Proposal).

In order to best ensure that all entities that offer consumer credit card accounts
and overdraft services on deposit accounts are treated in a like manner, the Board, OTS,
and NCUA joined together to issue the May 2008 Proposal. This interagency approach is
consistent with section 303 of the Riegle Community Development and Regulatory
Improvement Act of 1994. See 12 U.S.C. 4803. Section 303(a)(3), 12 U.S.C.
4803(a)(3), directs the federal banking agencies to work jointly to make uniform all
regulations and guidelines implementing common statutory or supervisory policies. Two
federal banking agencies—the Board and OTS—are primarily implementing the same
statutory provision, section 18(f) of the FTC Act, as is the NCUA (although HOLA
serves as a secondary basis for OTS’s rule). Accordingly, the Agencies endeavored to
propose rules that are as uniform as possible. Prior to issuing the proposed rules, the
Agencies also consulted with the two other federal banking agencies, the Office of the
Comptroller of the Currency (OCC) and the Federal Deposit Insurance Corporation

(FDIC), as well as with the FTC.

H.R. 2146, 110th Cong. (May 3, 2007); The Credit Card Accountability Responsibility and Disclosure Act
of 2007, H.R. 1461, 110th Cong. (Mar. 9, 2007).
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In an effort to achieve a level playing field, the May 2008 Proposal focused on
unfair and deceptive acts or practices involving credit cards and overdraft services, which
are generally provided only by depository institutions such as banks, savings
associations, and credit unions. The Agencies recognized that state-chartered credit
unions and any entities providing consumer credit card accounts independent of a
depository institution fall within the FTC’s jurisdiction and therefore would not be
subject to the proposed rules. The Agencies noted, however, that FTC-regulated entities
appear to represent a small percentage of the market for consumer credit card accounts
and overdraft services.> For OTS, addressing certain deceptive credit card practices in
the May 2008 Proposal, rather than through an interpretation or expansion of its
Advertising Rule, also fosters consistency because the other Agencies do not have
comparable advertising regulations.

Credit Practices Rule

The Agencies proposed to make non-substantive, organizational changes to the
Credit Practices Rule. Specifically, in order to avoid repetition, the Agencies proposed to
move the statement of authority, purpose, and scope out of the Credit Practices Rule and
revise it to apply not only to the Credit Practices Rule but also to the proposed rules
regarding consumer credit card accounts and overdraft services. OTS and NCUA

proposed additional, non-substantive changes to the organization of their versions of the

> Some commenters on the May 2008 Proposal expressed concern that the proposed rules would place
institutions subject to the final rule at a competitive disadvantage in relation to FTC-regulated entities. As
discussed in detail below, the Board has published elsewhere in today’s Federal Register a proposal
regarding overdraft services using its authority under the Electronic Fund Transfer Act (EFTA) and
Regulation E. These proposed rules would apply to state-chartered credit unions providing overdraft
services. Furthermore, because FTC-regulated entities represent a small percentage of the market for
consumer credit card accounts, the Agencies believe that any competitive disadvantage is unlikely to be
significant. In addition, although the final rule does not apply to FTC-regulated entities, those entities are
still subject to the FTC Act.
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Credit Practices Rule. OTS also solicited comment on whether to retain the state
exemption provision in its Credit Practices Rule.

Consumer Credit Card Accounts

The Agencies proposed seven provisions under the FTC Act regarding consumer
credit card accounts. These provisions were intended to ensure that consumers have the
ability to make informed decisions about the use of credit card accounts without being
subjected to unfair or deceptive acts or practices.

First, institutions would have been prohibited from treating a payment as late for
any purpose unless consumers had been provided a reasonable amount of time to make
that payment. The proposed rule would have created a safe harbor for institutions that
adopt reasonable procedures designed to ensure that periodic statements (which provide
payment information) are mailed or delivered at least 21 days before the payment due
date.

Second, when different annual percentage rates apply to different balances,
institutions would have been required to allocate amounts paid in excess of the minimum
payment using one of three specified methods or a method that is no less beneficial to
consumers. Furthermore, when an account has a discounted promotional rate balance or
a balance on which interest is deferred, institutions would have been required to allocate
amounts in excess of the minimum payment first to balances on which the rate is not
discounted or interest is not deferred (except, in the case of a deferred interest plan, for
the last two billing cycles during which interest is deferred). Institutions would also have

been prohibited from denying consumers a grace period on purchases (if one is offered)

10
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solely because they have not paid off a balance at a promotional rate or a balance on
which interest is deferred.

Third, institutions would have been prohibited from increasing the annual
percentage rate on an outstanding balance. This prohibition would not have applied,
however, where a variable rate increases due to the operation of an index, where a
promotional rate expired or was lost (provided the rate was not increased to a penalty
rate), or where the minimum payment was not received within 30 days after the due date.

Fourth, institutions would have been prohibited from assessing a fee if a
consumer exceeds the credit limit on an account solely due to a hold placed on the
available credit. If, however, the actual amount of the transaction would have exceeded
the credit limit, then a fee could have been assessed.

Fifth, institutions would have been prohibited from imposing finance charges
based on balances for days in billing cycles that precede the most recent billing cycle.
The proposed rule would have prohibited institutions from reaching back to earlier billing
cycles when calculating the amount of interest charged in the current cycle, a practice
that is sometimes referred to as two- or double-cycle billing.

Sixth, institutions would have been prohibited from financing security deposits or
fees for the issuance or availability of credit (such as account-opening fees or
membership fees) if those deposits or fees utilized the majority of the available credit on
the account. The proposal would also have required security deposits and fees exceeding
25 percent of the credit limit to be spread over the first year, rather than charged as a

lump sum during the first billing cycle.

11
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Seventh, institutions making firm offers of credit advertising multiple annual
percentage rates or credit limits would have been required to disclose in the solicitation
the factors that determine whether a consumer will qualify for the lowest annual
percentage rate and highest credit limit advertised.

Overdraft Services

The Agencies also proposed two provisions prohibiting unfair acts or practices
related to overdraft services in connection with consumer deposit accounts. The
proposed provisions were intended to ensure that consumers understand the terms of
overdraft services and have the choice to avoid the associated costs where such services
do not meet their needs.

The first provision provided that it would be an unfair act or practice for an
institution to assess a fee or charge on a consumer’s account for paying an overdraft
unless the institution provided the consumer with the right to opt out of the institution’s
payment of overdrafts and a reasonable opportunity to exercise the opt out, and the
consumer did not opt out. The proposed opt-out right would have applied to all
transactions that overdraw an account regardless of whether the transaction is, for
example, a check, an ACH transaction, an ATM withdrawal, a recurring payment, or a
debit card purchase at a point of sale.

The second proposal would have prohibited certain acts or practices associated
with assessing overdraft fees in connection with debit holds. Specifically, the proposal
would have prohibited an institution from assessing an overdraft fee if the overdraft was
caused solely by a hold placed on funds that exceeded the actual purchase amount of the

transaction, unless this purchase amount would have caused the overdraft.

12
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Comments on the May 2008 Proposal

The comment period for this proposal closed on August 4, 2008. The Board
received more than 60,000 comments on the May 2008 Proposal, more than for any other
regulatory proposal in its history. OTS received approximately 5,200 comments. NCUA
received approximately 1,000 comments. The overwhelming majority of these comments
came from individual consumers. A substantial majority of individual consumers
expressed support for the proposed rules, and many urged the Agencies to go further in
protecting consumers. The remaining comments came from credit card issuers, banks,
savings associations, credit unions, trade associations, consumer groups, members of
Congress, other federal banking agencies, state and local governments, and others. These
commenters expressed varying views on the May 2008 Proposal. In preparing this final
rule, the Agencies considered the comments and the accompanying information. To the
extent that commenters addressed specific aspects of the proposal, those comments are
discussed below.

11. Statutory Authority Under the Federal Trade Commission Act To Address
Unfair or Deceptive Acts or Practices

A. Rulemaking and Enforcement Authority Under the FTC Act

Section 18(f)(1) of the FTC Act provides that the Board (with respect to banks),
OTS (with respect to savings associations), and the NCUA (with respect to federal credit
unions) are responsible for prescribing “regulations defining with specificity * * * unfair
or deceptive acts or practices, and containing requirements prescribed for the purpose of

preventing such acts or practices.” 15 U.S.C. 57a(f)(1).°

® The FTC Act refers to OTS’s predecessor agency, the Federal Home Loan Bank Board (FHLBB), rather
than to OTS. However, in section 3(e) of HOLA, Congress transferred this rulemaking power of the

13
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The FTC Act allocates responsibility for enforcing compliance with regulations
prescribed under section 18 with respect to banks, savings associations, and federal credit
unions among the Board, OTS, and NCUA, as well as the OCC and the FDIC.

See 15 U.S.C. 57a(f)(2)-(4). The FTC Act grants the FTC rulemaking and enforcement
authority with respect to other persons and entities, subject to certain exceptions and
limitations. See 15 U.S.C. 45(a)(2); 15 U.S.C. 57a(a). The FTC Act, however, sets forth
specific rulemaking procedures for the FTC that do not apply to the Agencies.

See 15 U.S.C. 57a(b)—(e), (9)-(j); 15 U.S.C. 57a-3.”

In response to the May 2008 Proposal, industry commenters and the OCC noted
that the Board has stated in the past that enforcement of the FTC Act’s prohibition on
unfair and deceptive practices is best handled on a case-by-case basis because
determinations of unfairness and deception depend heavily on individual facts and

circumstances.® These commenters urged that the Agencies withdraw the proposed rules

FHLBB, among others, to the Director of OTS. 12 U.S.C. 1462a(e). The FTC Act refers to “savings and
loan institutions” in some provisions and “savings associations” in other provisions. Although “savings
associations” is the term currently used in the HOLA, see, e.g., 12 U.S.C. 1462(4), the terms “savings and
loan institutions” and “savings associations” can be and are used interchangeably. OTS has determined
that the outdated language does not affect OTS’s rulemaking authority under the FTC Act.

" Some commenters suggested that the proposed rules were not supported by sufficient evidence and that
the Agencies should follow the rulemaking procedures for the FTC under the FTC Act, which include the
requirement to hold informal hearings at which interested parties may submit their positions and rebut the
positions of others. 15 U.S.C. 57a(c). As the commenters acknowledge, this process applies only to the
FTC. The Agencies believe that the comment process provides a robust opportunity for interested parties
to express their views and provide relevant information. This is confirmed by the unprecedented number of
comment letters received by the Agencies in response to the proposed rules. In many cases, the data and
other information necessary to make informed judgments regarding the proposed rules is in the possession
of the institutions to which the rules would apply. Although institutions generally consider this data
proprietary, some have chosen to submit certain information to the Agencies for consideration as part of the
public record. The Agencies have carefully considered all public information in issuing the final rule.

8 See, e.q., Testimony of Randall S. Kroszner, Governor, Board of Governors of the Federal Reserve
System, before the H. Comm. on Financial Services (June 13, 2007); Testimony of Sandra F. Braunstein
before the H. Subcomm. on Fin. Instits. & Consumer Credit (Mar. 27, 2007); Letter from Ben S. Bernanke,
Chairman, Board of Governors of the Federal Reserve System, to the Hon. Barney Frank (Mar. 21, 2006);

14
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and that the Board instead use its authority under TILA, the Electronic Fund Transfer Act
(EFTA), 15 U.S.C. 1693 et seq., or other statutes to promulgate rules regarding consumer
credit card accounts and overdraft services on deposit accounts, respectively. One
commenter suggested that OTS instead use its authority under HOLA.

As discussed in greater detail below in 8 VI of this SUPPLEMENTARY
INFORMATION, the Agencies agree that concerns about overdraft services can be
appropriately addressed using the Board’s authority under the EFTA. With respect to
consumer credit card accounts, however, the Agencies believe that use of their FTC Act
authority is appropriate. Although the Agencies continue to believe that case-by-case
enforcement is often the most effective means of addressing unfair and deceptive
practices, the practices addressed by the final rule are or have been engaged in by a
substantial number of the institutions offering credit cards without significant material
variation in the facts and circumstances. As a result, case-by-case enforcement by the
banking agencies would not only be an inefficient means of addressing these practices
but could also lead to inconsistent outcomes. Accordingly, the Agencies have determined
that, in this instance, promulgating regulations under the FTC Act is the most effective

way to address the practices at issue.’

Letter from Alan Greenspan, Chairman, Board of Governors of the Federal Reserve System, to the Hon.
John J. LaFalce (May 30, 2002).

® Industry commenters and the OCC raised concerns that, because many of the practices prohibited by the
proposed rules are widely used, determinations by the Agencies that those practices are unfair or deceptive
under the FTC Act could lead to litigation under similar state laws. As discussed below in § VII of this
SUPPLEMENTARY INFORMATION, the Agencies do not intend these rules to apply to acts or
practices preceding the effective date and have determined that, prior to the effective date, the prohibited
practices are not unfair under the FTC Act.

15
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B. Standards for Unfairness Under the FTC Act

Congress has codified standards developed by the FTC for its use in determining
whether acts or practices are unfair under section 5(a) of the FTC Act.'® Specifically, the
FTC Act provides that the FTC has no authority to declare an act or practice unfair
unless: (1) it causes or is likely to cause substantial injury to consumers; (2) the injury is
not reasonably avoidable by consumers themselves; and (3) the injury is not outweighed
by countervailing benefits to consumers or to competition. In addition, the FTC may
consider established public policy, but public policy may not serve as the primary basis
for its determination that an act or practice is unfair. See 15 U.S.C. 45(n).

In proposing and finalizing rules under section 18(f)(1) of the FTC Act, the
Agencies have applied the statutory elements consistent with the standards articulated by
the FTC. The Board, FDIC, and OCC have previously issued guidance generally
adopting these standards for purposes of enforcing the FTC Act’s prohibition on unfair or
deceptive acts or practices.** Although the OTS had not taken similar action in generally
applicable guidance prior to the May 2008 Proposal,*? the commenters on OTS’s ANPR
who addressed this issue overwhelmingly urged that any OTS action be consistent with

the FTC’s standards for unfairness.

19 See 15 U.S.C. 45(n); FTC Policy Statement on Unfairness, Letter from the FTC to the Hon. Wendell H.
Ford and the Hon. John C. Danforth, S. Comm. on Commerce, Science & Transp. (Dec. 17, 1980) (FTC
Policy Statement on Unfairness) (available at http://www.ftc.gov/bcp/policystmt/ad-unfair.htm).

!1 See Board and FDIC, Unfair or Deceptive Acts or Practices by State-Chartered Banks (Mar. 11, 2004)
(available at http://www.federalreserve.gov/boarddocs/press/bcreg/2004/20040311/attachment.pdf); OCC
Advisory Letter 2002—3, Guidance on Unfair or Deceptive Acts or Practices

(Mar. 22, 2002) (available at http://www.occ.treas.gov/ftp/advisory/2002-3.doc).

12 5ee OTS ANPR, 72 FR at 43573.

16



DRAFT

According to the FTC, an unfair act or practice will almost always represent a
market failure or imperfection that prevents the forces of supply and demand from
maximizing benefits and minimizing costs.*®> Not all market failures or imperfections
constitute unfair acts or practices, however. Instead, the central focus of the FTC’s
unfairness analysis is whether the act or practice causes substantial consumer injury.*

Substantial consumer injury. The FTC has stated that a substantial consumer

injury generally consists of monetary, economic, or other tangible harm.* Trivial or
speculative harms do not constitute substantial consumer injury.*® Consumer injury may
be substantial, however, if it imposes a small harm on a large number of consumers or if
it raises a significant risk of concrete harm.*’

In response to the May 2008 Proposal, several commenters expressed concern that
the FTC’s interpretation of substantial consumer injury is overbroad and requested that
the Agencies introduce a variety of limitations. As noted above, the Agencies have
adopted the FTC’s standards for determining whether an act or practice is unfair.

Accordingly, in the interest of uniform application of the FTC Act, the Agencies decline

13 Statement of Basis and Purpose and Regulatory Analysis for Federal Trade Commission Credit Practices
Rule (Statement for FTC Credit Practices Rule), 49 FR 7740, 7744 (Mar. 1, 1984).

' 1d. at 7743.

1> See id.; FTC Policy Statement on Unfairness at 3.

16 See Statement for FTC Credit Practices Rule, 49 FR at 7743 (“[E]xcept in aggravated cases where
tangible injury can be clearly demonstrated, subjective types of harm—embarrassment, emotional distress,
etc.—will not be enough to warrant a finding of unfairness.”); FTC Unfairness Policy Statement at 3
(“Emotional impact and other

more subjective types of harm * * * will not ordinarily make a practice unfair.”).

17 See Statement for FTC Credit Practices Rule, 49 FR at 7743; FTC Policy Statement on Unfairness at 3 &
n.12.
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to read in such limitations where the FTC has not done so.*® Furthermore, the Agencies
emphasize that a finding of consumer injury does not, by itself, establish an unfair
practice. Instead, as discussed below and with respect to each of the prohibited practices,
the injury also must not be reasonably avoidable and must not be outweighed by
countervailing benefits to consumers or to competition. Thus, while many practices that
result in imposition of a fee or assessment of interest may cause a substantial consumer
injury, few may satisfy the other elements of unfairness.

Injury is not reasonably avoidable. The FTC has stated that an injury is not

reasonably avoidable when consumers are prevented from effectively making their own
decisions about whether to incur that injury.® The marketplace is normally expected to
be self-correcting because consumers are relied upon to survey the available alternatives,
choose those that are most desirable, and avoid those that are inadequate or
unsatisfactory.”> Accordingly, the test is not whether the consumer could have made a
wiser decision but whether an act or practice unreasonably creates or takes advantage of

an obstacle to the consumer’s ability to make that decision freely.*

18 See Am. Fin. Servs. Assoc. v. FTC, 767 F.2d 957, 978-83 (DC Cir. 1985) (“In essence, petitioners ask
the court to limit the FTC’s exercise of its unfairness authority to situations involving deception, coercion,
or withholding of material information. * * * [D]espite considerable controversy over the bounds of the
FTC’s authority, neither Congress nor the FTC has seen fit to delineate the specific ‘kinds’ of practices
which will be deemed unfair within the meaning of section 5.”).

19 See FTC Policy Statement on Unfairness at 3.

0 See Statement for FTC Credit Practices Rule, 49 FR at 7744 (“Normally, we can rely on consumer
choice to govern the market.”); FTC Policy Statement on Unfairness at 3.

2! See Statement for FTC Credit Practices Rule, 49 FR at 7744 (“In considering whether an act or practice
is unfair, we look to whether free market decisions are unjustifiably hindered.”); FTC Policy Statement on
Unfairness at 3 & n.19 (“In some senses any injury can be avoided—for example, by hiring independent
experts to test all products in advance, or by private legal actions for damages—but these courses may be
too expensive to be practicable for individual consumers to pursue.”).
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In response to the May 2008 Proposal, several industry commenters argued that
an injury resulting from the operation of a contractual provision is always reasonably
avoidable because the consumer could read the contract and decide not to enter into it.
These commenters further argued that institutions could not be held responsible for
consumers’ failure to read or understand the contract or the disclosures provided by the
institution. These arguments, however, are inconsistent with the FTC’s application of the
unfairness analysis in support of its Credit Practices Rule, where the FTC determined that
consumers could not reasonably avoid injuries caused by otherwise valid contractual
provisions.?? Furthermore, as discussed below, many of the practices at issue either
create the complexity that acts as an obstacle to consumers’ ability to make free and
informed decisions or take advantage of that complexity by assessing interest or fees
when a consumer fails to understand the practice.?®

Injury is not outweighed by countervailing benefits. The FTC has stated that the

act or practice causing the injury must not also produce benefits to consumers or

competition that outweigh the injury.?* Generally, it is important to consider both the

22 See Statement for FTC Credit Practices Rule, 49 FR 7740 et seq.; see also Am. Fin. Servs. Assoc., 767
F.2d at 978-83 (upholding the FTC’s analysis).

2 One commenter stated that the following language from the FTC Policy Statement on Unfairness
suggested that complexity alone is not sufficient to make injury unavoidable: “A seller’s failure to present
complex technical data on his product may lessen a consumer’s ability to choose . . . but may also reduce
the initial price he must pay for the article.” FTC Policy Statement on Unfairness at 3. The Agencies note
that the FTC included this example in its discussion of whether injury is outweighed by countervailing
benefits, not whether the injury is reasonably avoidable.

2 See Statement for FTC Credit Practices Rule, 49 FR at 7744; FTC Policy Statement on Unfairness at 3;
see also S. Rep. 103-130, at 13 (1994), reprinted in 1994 U.S.C.C.A.N. 1776, 1788 (“In determining
whether a substantial consumer injury is outweighed by the countervailing benefits of a practice, the
Committee does not intend that the FTC quantify the detrimental and beneficial effects of the practice in
every case. In many instances, such a numerical benefit-cost analysis would be unnecessary; in other cases,
it may be impossible. This section would require, however, that the FTC carefully evaluate the benefits
and costs of each exercise of its unfairness authority, gathering and considering reasonably available
evidence.”).
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costs of imposing a remedy and any benefits that consumers enjoy as a result of the
practice.”® The FTC has stated that both consumers and competition benefit from
prohibitions on unfair or deceptive acts or practices because prices may better reflect
actual transaction costs and merchants who do not rely on unfair or deceptive acts or
practices are no longer required to compete with those who do.

Public policy. As noted above, the FTC may consider established public policy in
making an unfairness determination, but public policy may not serve as the primary basis
for such a determination.?” For purposes of the unfairness analysis, public policy is
generally embodied in a statute, regulation, or judicial decision.?® As discussed below,
the Agencies have considered various authorities cited by commenters as evidence of
public policy.?® At no point, however, have the Agencies used public policy as the

primary basis for a determination that a practice was unfair.

% See FTC Public Comment on OTS-2007-0015, at 6 (Dec. 12, 2007) (available at
http://www.ots.treas.gov/docs/9/963034.pdf).

% See FTC Public Comment on OTS-2007-0015, at 8 (citing Preservation of Consumers’ Claims and
Defenses, Statement of Basis and Purpose, 40 FR 53506, 53523 (Nov. 18, 1975) (codified at 16 CFR 433));
see also FTC Policy Statement on Deception,

Letter from the FTC to the Hon. John H. Dingell, H. Comm. on Energy & Commerce (Oct. 14, 1983) (FTC
Policy Statement on Deception) (available at http://www.ftc.gov/bep/policystmt/ad-decept.htm)
(“Deceptive practices injure both competitors and consumers because consumers who preferred the
competitor’s product are wrongly diverted.”).

%" See 15 U.S.C. 45(n); Board and FDIC, Unfair or Deceptive Acts or Practices by State-Chartered Banks at
3-4 (“Public policy, as established by statute, regulation, or judicial decisions may be considered with all
other evidence in determining whether an act or practice is unfair.”).

% See, e.g., FTC Policy Statement on Unfairness at 5 (stating that public policy “should be clear and well-
established” and “should be declared or embodied in formal sources such as statutes, judicial decisions, or
the Constitution as interpreted by the court * * *”).

% Several commenters urged the Agencies to consider the safety and soundness of financial institutions

either under the countervailing benefits prong or as public policy. To the extent that these commenters
raised specific safety and soundness concerns, those concerns are addressed below.
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Some commenters argued that section 18(f)(1) of the FTC Act prevents the Board
from issuing final rules that would seriously conflict with the Board’s essential monetary
and payments systems policies. The language cited by the commenters, however, does
not apply to this rulemaking. Instead, this language creates an exception to the general
requirement that the Board promulgate regulations substantially similar to those issued by
the FTC if the Board “finds that implementation of similar regulations with respect to
banks, savings and loan institutions or Federal credit unions would seriously conflict with
essential monetary and payments systems policies of such Board, and publishes any such
finding, and the reasons therefore, in the Federal Register.”®® Nevertheless, to the extent
a commenter has cited a specific monetary or payments systems policy that may conflict
with one of these rules, the Agencies have considered that potential conflict below.

C. Standards for Deception Under the FTC Act

The FTC has also adopted standards for determining whether an act or practice is
deceptive under the FTC Act.*! Under the FTC’s standards, an act or practice is
deceptive where: (1) there is a representation or omission of information that is likely to
mislead consumers acting reasonably under the circumstances; and (2) that information is
material to consumers.* Although these standards have not been codified, they have

been applied by numerous courts.** Accordingly, in proposing rules under

%15 U.S.C. 57a(f)(1) (third sentence).
%1 ETC Policy Statement on Deception.

%2 |d. at 1-2. The FTC views deception as a subset of unfairness but does not apply the full unfairness
analysis because deception is very unlikely to benefit consumers or competition and consumers cannot
reasonably avoid being harmed by deception. Id.

% See, e.g., FTC v. Tashman, 318 F.3d 1273, 1277 (11th Cir. 2003); FTC v. Gill, 265 F.3d 944, 950 (9th
Cir. 2001); FTC v. QT, Inc., 448 F. Supp. 2d 908, 957 (N.D. Ill. 2006); FTC v. Think Achievement, 144 F.
Supp. 2d 993, 1009 (N.D. Ind. 2000); FTC v. Minuteman Press, 53 F. Supp. 2d 248, 258 (E.D.N.Y. 1998).
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section 18(f)(1) of the FTC Act, the Agencies applied the standards articulated by the
FTC for determining whether an act or practice is deceptive.*

A representation or omission is deceptive if the overall net impression created is
likely to mislead consumers.* The FTC conducts its own analysis to determine whether
a representation or omission is likely to mislead consumers acting reasonably under the
circumstances.®® When evaluating the reasonableness of an interpretation, the FTC
considers the sophistication and understanding of consumers in the group to whom the
act or practice is targeted.®’ If a representation is susceptible to more than one reasonable
interpretation, and if one such interpretation is misleading, then the representation is
deceptive even if other, non-deceptive interpretations are possible.®

A representation or omission is material if it is likely to affect the consumer’s
conduct or decision regarding a product or service.*® Certain types of claims are
presumed to be material, including express claims and claims regarding the cost of a

product or service.*’

% As noted above, the Board, FDIC, and OCC have issued guidance generally adopting these standards for
purposes of enforcing the FTC Act’s prohibition on unfair or deceptive acts or practices. As with the
unfairness standard, comments on OTS’s ANPR addressing this issue overwhelmingly urged the OTS to
adopt the same deception standard as the FTC.

% See, e.g., FTC v. Cyberspace.com, 453 F.3d 1196, 1200 (9th Cir. 2006); Gill, 265 F.3d at 956;
Removatron Int’l Corp. v. FTC, 884 F.2d 1489, 1497 (1st Cir. 1989).

% See FTC v. Kraft, Inc., 970 F.2d 311, 319 (7th Cir. 1992): QT, Inc., 448 F. Supp. 2d at 958.

¥ ETC Policy Statement on Deception at 3.

38 Id.

¥ 1d. at 2, 6-7.

0 See FTC Public Comment on OTS-2007-0015, at 21; FTC Policy Statement on Deception at 6; see also

FTC v. Pantron I Corp., 33 F.3d 1088, 1095—- 96 (9th Cir. 1994); In re Peacock Buick, 86 F.T.C. 1532,
1562 (1975), aff’d 553 F.2d 97 (4th Cir. 1977).
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D. Choice of Remedy

The Agencies have wide latitude to determine what remedy is necessary to
prevent an unfair or deceptive act or practice so long as that remedy has a reasonable
relation to the act or practice.** The Agencies have carefully considered the potential
remedies for addressing each practice and have adopted the remedy that, in the Agencies’
judgment, is effective in preventing that practice while minimizing the burden on
institutions.

I11. Summary of Final Rule

Based on the comments and further analysis, the Agencies have revised the
proposed rules substantially. As discussed in greater detail below, the Agencies are not
taking action on some aspects of the proposed rule at this time. However, the Agencies
note that this rule is not intended to identify all unfair or deceptive acts or practices, even
with regard to consumer credit card accounts. Accordingly, the fact that a particular act
or practice is not addressed by today’s final rule does not limit the ability of the Agencies
to make a determination that it is unfair or deceptive. As noted elsewhere, to the extent
that specific practices raise concerns regarding unfairness or deception under the FTC
Act, the Agencies plan to continue to address those practices on a case-by-case basis
through supervisory and enforcement actions.

Credit Practices Rule

The Agencies proposed to make certain non-substantive, organizational changes

to their respective versions of the Credit Practices Rule. These changes are adopted as

1 See Am. Fin. Servs. Assoc., 767 F.2d at 988-89 (citing Jacob Siegel Co. v. FTC, 327 U.S. 608, 612-13
(1946)).
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proposed except for one additional nonsubstantive clarification to the scope paragraph of
OTS’s rule.

OTS also solicited comment on eliminating the section of its rule on state
exemptions. 73 FR at 28911. OTS is eliminating that section as discussed in § IV of this
SUPPLEMENTARY INFORMATION.

Consumer Credit Card Accounts

In May 2008, the Agencies proposed several provisions under the FTC Act
related to consumer credit card accounts. As discussed below, based on the comments
and further analysis, the Agencies have adopted five provisions designed to protect
consumers who use credit cards from unfair acts or practices.

First, the Agencies have adopted the proposed rule prohibiting institutions from
treating a payment as late for any purpose unless consumers have been provided a
reasonable amount of time to make that payment. The Agencies have also adopted the
proposed safe harbor providing that institutions may comply with this requirement by
adopting reasonable procedures designed to ensure that periodic statements are mailed or
delivered at least 21 days before the payment due date. Elsewhere in today’s Federal
Register, the Board has adopted two additional proposals under Regulation Z that further
ensure that consumers receive a reasonable amount of time to make payment.
Specifically, the Board has revised 12 CFR 226.10(b) to seek to ensure that creditors do
not set cut-off times for mailed payments earlier than 5 p.m. at the location specified by
the creditor for receipt of such payments. The Board has also adopted 12 CFR 226.10(d),

which requires that, if the due date for payment is a day on which the U.S. Postal Service
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does not deliver mail or the creditor does not accept payment by mail, the creditor may
not treat a payment received by mail the next business day as late for any purpose.

Second, the Agencies have adopted a revised version of the proposed rule
regarding allocation of payments when different annual percentage rates apply to
different balances on a consumer credit card account. The final rule requires institutions
to allocate amounts paid in excess of the minimum payment either by applying the entire
amount first to the balance with the highest annual percentage rate or by splitting the
amount pro rata among the balances.

Third, the Agencies have revised the proposed rule regarding increases in annual
percentage rates to require institutions to disclose at account opening the rates that will
apply to the account and to prohibit institutions from increasing annual percentage rates
unless expressly permitted. Institutions are permitted to increase a rate disclosed at
account opening at the expiration of a specified period, provided that the increased rate
was also disclosed at account opening. After the first year following opening of the
account, institutions are also permitted to increase rates for new transactions so long as
the institution complies with the 45-day advance notice requirement in Regulation Z
(adopted by the Board elsewhere in today’s Federal Register). In addition, institutions
may increase a variable rate due to the operation of an index and an increase a rate when
the consumer is more than 30 days’ delinquent.

Fourth, the Agencies have adopted the proposed rule prohibiting institutions from
imposing finance charges based on balances for days in billing cycles that precede the
most recent billing cycle as a result of the loss of a grace period. This rule generally

prohibits institutions from reaching back to earlier billing cycles when calculating the
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amount of interest charged in the current cycle, a practice that is sometimes referred to as
two- or double-cycle billing.

Fifth, the Agencies have adopted a revised version of the proposed rule regarding
the financing of security deposits or fees for the issuance or availability of credit (such as
account-opening fees or membership fees). The final rule prohibits institutions from
financing security deposits or fees for the issuance or availability of credit if, during the
first year after account opening, those deposits or fees consume the majority of the
available credit on the account. In addition, the Agencies have adopted a requirement
that security deposits and fees exceeding 25 percent of the credit limit to be spread over
no less than the first six months, rather than charged as a lump sum during the first billing
cycle. Furthermore, elsewhere in today’s Federal Register, the Board has adopted
revisions to Regulation Z requiring creditors that collect or obtain a consumer’s
agreement to pay a fee before providing account-opening disclosures to permit that
consumer to reject the plan after receiving the disclosures and, if the consumer does so, to
refund any fee collected or to take any other action necessary to ensure the consumer is
not obligated to pay the fee.

Finally, the Agencies are not taking action at this time on the proposed rule
addressing holds placed on available credit. As discussed below, the Board is proposing
to address holds placed on available funds in a deposit account using its authority under
Regulation E. In addition, the Agencies are not taking action at this time on the proposed
rule regarding firm offers of credit advertising multiple annual percentage rates or credit
limits. Concerns about this practice are addressed by amendments to Regulation Z

adopted by the Board elsewhere in today’s Federal Register. The Agencies plan to rely
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on case-by-case supervisory and enforcement actions in appropriate circumstances where
practices regarding credit holds or firm offers of credit raise unfairness or deception
concerns.

Overdraft Services

The Agencies are not taking action on overdraft services on deposit accounts or
debit holds at this time. As discussed below, the Board has published a separate proposal
addressing these issues under Regulation E elsewhere in today’s Federal Register. The
Agencies will review information obtained through that rulemaking to determine whether
to take further action.

IV. Section-by-Section Analysis of the Credit Practices Subpart

On March 1, 1984, the FTC adopted its Credit Practices Rule pursuant to its
authority under the FTC Act to promulgate rules that define and prevent unfair or
deceptive acts or practices in or affecting commerce.** The FTC Act provides that,
whenever the FTC promulgates a rule prohibiting specific unfair or deceptive practices,
the Board, OTS (as the successor to the Federal Home Loan Bank Board), and NCUA
must adopt substantially similar regulations imposing substantially similar requirements
with respect to banks, savings associations, and federal credit unions within 60 days of
the effective date of the FTC’s rule unless the agency finds that such acts or practices by
banks, savings associations, or federal credit unions are not unfair or deceptive or the
Board finds that the adoption of similar regulations for banks, savings associations, or

federal credit unions would seriously conflict with essential monetary and payment-

%2 See 42 FR 7740 (Mar. 1, 1984) (codified at 16 CFR part 444); see also 15 U.S.C. 57a(a)(1)(B), 45(a)(1).
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systems policies of the Board. The Agencies have previously adopted rules substantially
similar to the FTC’s Credit Practices Rule.*®

As part of this rulemaking, the Agencies proposed to reorganize aspects of their
respective Credit Practices Rules. Although the Agencies have approached these
revisions differently in some respects, the Agencies do not intend to create any
substantive difference among their respective rules and believe that these rules remain
substantially similar to the FTC’s Credit Practices Rule. Except as otherwise stated
below, the Agencies did not receive comments on this portion of the proposal.
Subpart A—General Provisions

Subpart A contains general provisions that apply to the entire part. As discussed
below, there are some differences among the Agencies’ proposals.

.1 Authority, purpose, and scope**

The provisions in proposed 8 .1 were largely drawn from the current authority,
purpose, and scope provisions in the Agencies’ respective Credit Practices Rules. As
discussed below, 8§ .1 is generally adopted as proposed.

.1(a) Authority

Proposed 8 _ .1(a) provided that the Agencies issued this part under section 18(f)
of the FTC Act. Section __.1(a) is adopted largely as proposed.
One commenter urged that OTS should use safety and soundness authority as the

legal basis for this rule, including its authority under HOLA. While OTS disagrees with

*3 See 12 CFR part 227, subpart B (Board); 12 CFR 535 (OTS); 12 CFR 706 (NCUA).

* The Board, OTS, and NCUA have placed these rules in, respectively, parts 227, 535, and 706 of title 12
of the Code of Federal Regulations. For each reference, the discussion in this SUPPLEMENTARY
INFORMATION uses the shared numerical suffix of each agency’s rule. For example, 8 .1 will be
codified at 12 CFR 227.1 by the Board, 12 CFR 535.1 by OTS, and 12 CFR 706.1 by NCUA.
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this commenter to the extent that it argued that OTS should use its safety and soundness
authority instead of its FTC Act authority, OTS agrees that HOLA serves as an
appropriate secondary basis for OTS’s portion of the rule. Accordingly, OTS is inserting
express references to HOLA in its rule (including 8§ 535.1(a)) to reflect that HOLA serves
as an independent secondary basis for OTS’s final rule.

HOLA provides authority for both safety and soundness and consumer protection
regulations. Consequently, HOLA serves as a secondary, independent basis for OTS’s
rule. Using HOLA as a basis for this rulemaking was discussed in the
SUPPLEMENTARY INFORMATION that accompanied the OTS’s August 6, 2007
ANPR (72 FR at 43572-43573), was reflected in the preamble to the proposed rule and
proposed rule text (73 FR at 28910 and 28948), and is also discussed further in the
section-by-section analysis of § 535.26 in this SUPPLEMENTARY INFORMATION.

With regard to safety and soundness, HOLA section 4(a) (12 U.S.C. 1463(a))
authorizes the Director of OTS to issue regulations governing savings associations that
the Director determines to be appropriate to carry out his responsibilities, including
providing for the examination, safe and sound operation, and regulation of savings
associations. The Director of OTS has used HOLA authority to issue regulations
requiring savings associations to operate safely and soundly.*® Existing OTS rules also
allow the agency to impose limits on credit card lending, if a savings association’s
concentration in such lending presents a safety and soundness concern.*® All of the

practices addressed in the rule will advance the safety and soundness of consumer credit

% See, e.g., 12 CFR 563.161(a) (OTS management and financial policies rule).

*6 See 12 CFR 560.30 and Endnote 6.
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card lending by savings associations such as by reducing reputation risk, as well as the
risk of litigation under state contract laws and, where applicable, state laws prohibiting
unfair or deceptive acts or practices.

With regard to consumer protection, HOLA section 5(a) (12 U.S.C. 1464(a))
authorizes the Director of OTS to regulate federal savings associations giving primary
consideration to the best practices of thrift institution in the United States. As courts have
consistently and repeatedly recognized for decades, HOLA empowered OTS and its
predecessor agency, the Federal Home Loan Bank Board (FHLBB), to adopt
comprehensive rules and regulations governing the operations of federal savings
associations.*” Consequently, OTS has a history of using HOLA as the legal basis for
consumer protection regulations. Examples include the OTS Advertising Rule,*® OTS
rules that limit home loan late charges, prepayment penalties, and adjustments to the

interest rate, payment, balance, or term to maturity,*® as well as the portions of the OTS

“7 As stated in Fid. Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141, 144-45 (1982):

The [FHLBB], an independent federal regulatory agency, was formed in 1932 and thereafter was
vested with plenary authority to administer [HOLA].... Section 5(a) of the HOLA ...empowers
the Board, “under such rules and regulations as it may prescribe, to provide for the organization,
incorporation, examination, operation, and regulation of associations to be known as ‘Federal
Savings and Loan Associations.”” Pursuant to this authorization, the [FHLBB] has promulgated
regulations governing “the powers and operations of every Federal savings and loan association
from its cradle to its corporate grave.” People v. Coast Federal Savings and Loan Ass’n, 98 F.
Supp. 311, 316 (S.D. Cal. 1951).

Accord Conference of Federal Savings and Loan Associations v. Stein, 604 F.2d 1256, 1260 (9th Cir.
1979), aff’d mem., 445 U.S. 921 (1980) (recognizing the “pervasive” and “broad” regulatory control of the
FHLBB over federal savings associations granted by HOLA).

812 CFR 563.27.

%912 CFR 560.33, 12 CFR 560.34, and 12 CFR 560.35.
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Nondiscrimination Rule that exceed Equal Credit Opportunity Act and Fair Housing Act
requirements.® All of the practices addressed in the rule will help protect consumers.

.1(b) Purpose

Proposed 8 _ .1(b) provided that the purpose of the part is to prohibit unfair or
deceptive acts or practices in violation of section 5(a)(1) of the FTC Act, 15 U.S.C.
45(a)(1). It further provided that the part contains provisions that define and set forth
requirements prescribed for the purpose of preventing specific unfair or deceptive acts or
practices. In May 2008, the Agencies noted that these provisions define and prohibit
specific unfair or deceptive acts or practices within a single provision, rather than setting
forth the definitions and remedies separately. Finally, proposed § _ .1(b) clarified that
the prohibitions in subparts B, C, and D do not limit the Agencies’ authority to enforce
the FTC Act with respect to other unfair or deceptive acts or practices.

The Agencies have revised proposed § _ .1(b) to reflect their decision not to take
action on proposed subpart D at this time. Also, OTS has added an express reference to
HOLA in § 535.1(b). Otherwise, this provision is adopted as proposed.

.1(c) Scope

Proposed 8 _ .1(c) described the scope of each agency’s rules. The Agencies
each tailored this paragraph to describe those entities to which their part applies.

The Board’s proposed provision stated that the Board’s rules would apply to
banks and their subsidiaries, except savings associations as defined in 12 U.S.C. 1813(b).
It further explained that enforcement of the Board’s rules is allocated among the Board,
the OCC, and the FDIC, depending on the type of institution. This provision was updated

to reflect intervening changes in law. The Board also proposed to revise its Staff

*0 12 CFR part 528.
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Guidelines to the Credit Practices Rule to remove questions 11(c)-1 and 11(c)-2, to
update the substance of its answers to those questions, and to publish those answers as
commentary to proposed § 227.1(c). See proposed Board comments 227.1(c)-1 and -2.
As proposed, the remaining questions and answers in the Board’s Staff Guidelines would
remain in place. The Board has adopted these proposals without alteration.

OTS’s proposed provision stated that its rules apply to savings associations and
subsidiaries owned in whole or in part by a savings association. OTS also enforces
compliance with respect to these institutions. As proposed, the entire OTS part would
have the same scope. In May 2008, OTS noted that this scope is somewhat different
from the scope of its existing Credit Practices Rule. Prior to today’s revisions, OTS’s
Credit Practices Rule applied to savings associations and service corporations that were
wholly owned by one or more savings associations, which engaged in the business of
providing credit to consumers. Since the proposed rules would cover more practices than
consumer credit, the proposal deleted the reference to engaging in the business of
providing credit to consumers. The proposal also updated the reference to wholly owned
service corporations to refer instead to subsidiaries in order to reflect the current
terminology used in OTS’s Subordinate Organizations Rule.™

Only one commenter addressed the scope of OTS’s proposed rule. It supported
applying the rule to savings associations and subsidiaries as proposed. Another
commenter requested clarification of which entities the rule refers to as “you.” OTS is

finalizing the scope as proposed but clarifying through a parenthetical in section 535.1(c)

%112 CFR part 559. OTS has substantially revised this rule since promulgating its Credit Practices Rule.
See, e.9., Subsidiaries and Equity Investments: Final Rule, 61 FR 66561 (Dec. 18, 1996).
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that the term *“you” refers to savings associations and subsidiaries owned in whole or in
part by a savings association.

The NCUA'’s proposed provision stated that its rules would apply to federal credit
unions. This provision is adopted as proposed.

227.1(d) Definitions

Proposed 8 __.1(d) of the Board’s rule would have clarified that, unless otherwise
noted, terms used in the Board’s proposed 8 _.1(c) that are not defined in the FTC Act
or in section 3(s) of the Federal Deposit Insurance Act (12 U.S.C. 1813(s)) have the
meaning given to them in section 1(b) of the International Banking Act of 1978
(12 U.S.C. 3101). This provision is adopted as proposed.

OTS and NCUA did not have a need for a comparable subsection so none was
included in their proposed rules.

227.2 Consumer-Complaint Procedure

In order to accommodate the revisions discussed above, the Board proposed to
consolidate the consumer complaint provisions previously located in 12 CFR 227.1 and
227.2 in proposed § 227.2. The Board has revised the proposal for clarity and to include
an e-mail address and website where consumers can submit complaints. Otherwise, this
provision is adopted as proposed.

OTS and NCUA do not have and did not propose to add comparable provisions.*?

%2 Longstanding OTS and NCUA complaint procedures are available to consumers and the public at
WWWw.0ts.treas.gov and www.ncua.gov.
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Subpart B—Credit Practices

Each agency has placed the substantive provisions of their Credit Practices Rule
in Subpart B. In order to retain the current numbering in its Credit Practices Rule, the
Board has reserved 12 CFR 227.11, which previously contained the Board’s statement of
authority, purpose, and scope. The other provisions of the Board’s Credit Practices Rule
(88 227.12 through 227.16) have not been revised.

As discussed below, OTS proposed several notable changes to its version of
Subpart B. Except as otherwise stated, these sections have been adopted as proposed.

Section 535.11 Definitions (previously section 535.1)

OTS received no comments on its proposed changes to this section and is
finalizing it as proposed. OTS has deleted the definitions of “Act,” “creditor,” and
“savings association” as unnecessary. It has substituted the term “you” for “savings
association” or “creditor” in the definitions of “consumer credit” and “obligation” as
applicable. For the convenience of the user, OTS has also incorporated the definition of
“consumer credit” into this section, instead of using a cross-reference to a definition
contained in a different part of OTS’s rules. OTS has moved the definition of “cosigner”
to the section on unfair or deceptive cosigner practices. OTS has also merged the
definition of “debt” into the definition of “collecting a debt” contained in the section on
late charges. Finally, OTS has moved the definition of “household goods” to the section
on unfair credit contract provisions.

Section 535.12 Unfair Credit Contract Provisions (previously section 535.2)

OTS received no comments on its proposed changes to this section and is

finalizing it as proposed. OTS has revised the title of this section to reflect its focus on
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credit contract provisions. OTS has also deleted the obsolete reference to extensions of
credit after January 1, 1986.

Section 535.13 Unfair or Deceptive Cosigner Practices (previously section 535.3)

OTS received no comments on its proposed changes to this section and is
finalizing it as proposed. OTS has deleted the obsolete reference to extensions of credit
after January 1, 1986. OTS has substituted the term “substantially similar” for the term
“substantially equivalent” in referencing a document that equates to the cosigner notice
for consistency with the Board’s rule and to avoid confusion with the term of art
“substantial equivalency” used in the Board’s section on state exemptions. OTS has also
clarified that the date that may be stated on the cosigner notice is the date of the
transaction. NCUA has made similar amendments to its rule in 8§ 706.13 (previously
§ 706.3).

Section 535.14 Unfair Late Charges (previously section 535.4)

OTS received no comments on its proposed changes to this section and is
finalizing it as proposed. OTS has revised the title of this section to reflect its focus on
unfair late charges. OTS has deleted the obsolete reference to extensions of credit after
January 1, 1986. Similarly, NCUA has made similar revisions to § 706.14 (previously
§706.4).

Section 535.15 State Exemptions (previously section 535.5)

OTS proposed to revise the subsection on delegated authority to update the
current title of the OTS official with delegated authority to make determinations under
this section. As discussed below, however, OTS has removed § 535.5 from codification

and has not replaced it with proposed § 535.15.
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The FTC’s Credit Practices Rule included a provision allowing states to seek
exemptions from the rule if state law affords a greater or substantially similar level of
protection. See 16 CFR 444.5. The Agencies adopted similar provisions in their
respective Credit Practices Rules. See 12 CFR 227.16; 12 CFR 535.5; 12 CFR 706.5.
The May 2008 Proposal did not extend this provision to the proposed rules for consumer
credit card accounts and overdraft services because there was no legal requirement to do
0. The Agencies noted that only three states have been granted exemptions under the
Credit Practices Rule.>® The Agencies stated that, because the exemption is available
when state law is “substantially equivalent” to the federal rule, an exemption may provide
little relief from regulatory burden while undermining the uniform application of federal
standards. Accordingly, the Agencies requested comment on whether states should be
permitted to seek exemption from the proposed rules on consumer credit card accounts
and overdraft services if state law affords a greater or substantially similar level of
protection. In addition, OTS requested comment on whether the state exemption
provision in its Credit Practices Rule should be retained.

The Agencies received only a few comments on state exemptions. One consumer
advocacy organization urged the Agencies to expand the opportunity for state exemptions
to the final rule as a way to ensure a consumer private right of action under state law and

to enable states to develop new protections. In contrast, several financial institutions

>3 The provision requiring consideration of requests for exemption from rules promulgated under the FTC
Act applies only to the FTC. See 12 U.S.C. 57a(g).

* The Board and the FTC have granted exemptions to Wisconsin, New York, and California. 51 FR 24304
(July 3, 1986) (FTC exemption for Wisconsin); 51 FR 28238 (Aug. 7, 1986) (FTC exemption for New
York); 51 FR 41763 (Nov. 19, 1986) (Board exemption for Wisconsin); 52 FR 2398 (Jan. 22, 1987) (Board
exemption for New York); 53 FR 19893 (June 1, 1988) (FTC exemption for California); 53 FR 29233
(Aug. 3, 1988) (Board exemption for California). The Federal Home Loan Bank Board (“FHLBB”), OTS’s
predecessor agency, granted an exemption to Wisconsin. 51 FR 45879 (Dec. 23, 1986). The NCUA has
not granted any exemptions.
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opposed allowing states to seek exemption from practices addressed in the final rule.
They argued that allowing such exemptions would provide no meaningful regulatory
burden relief and would interfere with consistent implementation of the final rule.

The Agencies have decided not to extend the opportunity for state exemptions to
the final rule. First, as noted above, the FTC Act does not require the Agencies to
provide such an opportunity. Second, requiring all institutions under the Agencies’
jurisdiction to comply with the final rule will enhance consumer protections nationwide
and facilitate uniformity in examinations.

OTS received a few comments on whether it should retain the existing state
exemption provision in its Credit Practices Rule. The comments on this issue largely
tracked those discussed above concerning whether to expand the availability of state
exemptions to new practices addressed in the final rule. In addition, one organization
representing state banking interests supported preserving state laws that afford more
protection to consumers than the federal rule.

A few comments reflect confusion about how the availability or unavailability of
state exemptions would affect federal savings associations. Eliminating the availability
of exemptions under the OTS Credit Practices Rule will have no direct effect on federal
savings associations. Apparently, the only state exemption granted by OTS or its
predecessor is to the State of Wisconsin for substantially equivalent provisions of the
Wisconsin Consumer Act. That exemption only applied to state-chartered savings

associations; it specifically did not extend to federal savings associations.>®

% See Prohibited Consumer Credit Practices; Request for Exemption by State of Wisconsin, 51 FR 45879
(Dec. 23, 1986) (“It is well established that the [FHLBB] has exclusive authority to regulate all aspects of
the operations of federally chartered associations under section 5 of [HOLA]. See, e.0., 12 CFR 545.2.
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For the same reasons the Agencies are not extending the opportunity for state
exemptions to apply to new practices addressed in the final rule, OTS is removing
8 535.5 and eliminating the existing state exemption authority under its rule.
Accordingly, the exemption granted to Wisconsin and any other exemptions which may
have been granted by OTS or its predecessor with respect to its Credit Practices Rule will
cease to be in effect as of this rule’s effective date.
V. Section-by-Section Analysis of the Consumer Credit Card Practices Subpart

Pursuant to their authority under 15 U.S.C. 57a(f)(1), the Agencies adopt rules
prohibiting specific unfair acts or practices with respect to consumer credit card accounts.
A secondary basis for OTS’s rule is HOLA. These rules are located in a new Subpart C
to the Agencies’ respective regulations under the FTC Act.
Section __.21—Definitions

Section __.21 defines certain terms used in Subpart C.

.21(a) Annual Percentage Rate

Proposed 8 _ .21(a) defined “annual percentage rate” as the product of
multiplying each periodic rate for a balance or transaction on a consumer credit card
account by the number of periods in a year. This definition corresponded to the
definition of “annual percentage rate” in 12 CFR 226.14(b). As discussed in the Board’s
official staff commentary to 12 CFR 226.14(b), this computation does not reflect any
particular finance charge or periodic balance. See 12 CFR 226.14 comment 226.14(b)-1.
This definition also incorporated the definition of “periodic rate” from Regulation Z. See

12 CFR 226.2.

Federally chartered associations will therefore continue to be subject to the rule rather than the Wisconsin
Act, and the [FHLBB] will continue to examine them for compliance with the Rule.”).
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The Agencies did not receive any significant comments on this definition.
Accordingly, it is adopted as proposed.

.21(b) Consumer

Proposed 8 _ .21(b) defined “consumer” as a natural person to whom credit is
extended under a consumer credit card account or a natural person who is a co-obligor or
guarantor of a consumer credit card account. The Agencies did not receive any
significant comments on this definition. Accordingly, it is adopted as proposed.

.21(c) Consumer Credit Card Account

Proposed 8 _ .21(c) defined “consumer credit card account” as an account
provided to a consumer primarily for personal, family, or household purposes under an
open-end credit plan that is accessed by a credit or charge card. This definition
incorporated the definitions of “open-end credit,” “credit card,” and “charge card” from
Regulation Z. See 12 CFR 226.2. Under the proposed definition, a number of accounts
would have been excluded consistent with exceptions to disclosure requirements for
credit and charge card applications and solicitations. See 12 CFR 226.5a(a)(5). For
example, home-equity plans accessible by a credit card and lines of credit accessible by a
debit card are not covered by proposed § _ .21(c).

One consumer group requested that this definition be expanded to cover debit
cards with a linked credit card feature. The Agencies do not believe any change is
necessary because, to the extent such cards meet the definition of “credit card” under
12 CFR 226.2, they are covered. Accordingly, this definition is adopted as proposed.

Proposed .21(d) Promotional rate
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Proposed 8 _ .21(d) defined “promotional rate.” This definition was similar to
the definition of “promotional rate” proposed by the Board in 12 CFR 226.16(e)(2) in the
May 2008 Regulation Z Proposal. See 73 FR at 28892. As discussed in greater detail
below, the provisions in proposed 8§ _ .23 and __.24 utilizing this definition have been
revised such that a definition of “promotional rate” is no longer necessary for purposes of
this subpart. Accordingly, this definition and its accompanying commentary have not
been included in the final rule.

Section __.22—Unfair Acts or Practices Regarding Time To Make Payment

Summary. In May 2008, the Agencies proposed § _ .22(a), which would have
prohibited institutions from treating payments on a consumer credit card account as late
for any purpose unless the institution has provided a reasonable amount of time for
consumers to make payment. See 73 FR at 28912-28914. The Agencies also proposed a
safe harbor in 8 __.22(b) for institutions that adopt reasonable procedures designed to
ensure that periodic statements specifying the payment due date are mailed or delivered
to consumers at least 21 days before the payment due date. Finally, to avoid any
potential conflict with section 163(a) of TILA (15 U.S.C. 1666b(a)), the Agencies
expressly stated in proposed 8 _ .22(c) that the rule would not apply to any time period
provided by an institution within which the consumer may repay any portion of the credit
extended without incurring an additional finance charge. As discussed below, based on
the comments and further analysis, the Agencies have adopted § .22 as proposed
except that proposed 8 __.22(b) has been revised to clarify that institutions must be able

to establish that they have complied with 8 __.22(a).
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Background. Section 163(a) of TILA requires creditors to send periodic
statements at least 14 days before expiration of any period during which consumers can
avoid finance charges on purchases by paying the balance in full (in other words, the
“grace period”). 15 U.S.C. 1666b(a). TILA does not, however, mandate a grace period,
and grace periods generally do not apply when consumers carry a balance from month to
month. Regulation Z requires that creditors mail or deliver periodic statements 14 days
before the date by which payment is due for purposes of avoiding additional finance
charges or other charges, such as late fees. See 12 CFR 226.5(b)(2)(ii); 12 CFR 226.5
comment 5(b)(2)(ii)-1.

In its June 2007 Regulation Z Proposal, the Board noted anecdotal evidence of
consumers receiving statements relatively close to the payment due date, with little time
remaining to mail their payments in order to avoid having those payments treated as late.
The Board observed that it may take several days for a consumer to receive a statement
after the close of a billing cycle. The Board also observed that consumers who pay by
mail may need to mail their payments several days before the due date to ensure that the
payment is received on or before that date. Accordingly, the Board requested comment
on whether it should recommend to Congress that the 14-day requirement in section
163(a) of TILA be increased. See 72 FR at 32973.

In response to the June 2007 Regulation Z Proposal, individual consumers,
consumer groups, and a member of Congress stated that consumers were not being
provided with a reasonable amount of time to pay their credit card bills. These
commenters indicated that, because of the time required for periodic statements to reach

consumers by mail and for consumers’ payments to reach creditors by mail, consumers
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had little time in between to review their statements for accuracy before making payment.
This situation can be exacerbated if the consumer is traveling unexpectedly or otherwise
unable to give the statement immediate attention when it is delivered or if the consumer
needs to compare the statement to receipts or other records. In addition, some
commenters indicated that consumers are unable to accurately predict when their
payment will be received by a creditor due to uncertainties about how quickly mail is
delivered. Some commenters argued that, because of these difficulties, consumers’
payments were received after the due date, leading to finance charges as a result of loss
of the grace period, late fees, rate increases, and other adverse consequences.

Industry commenters, however, generally stated that consumers currently receive
ample time to make payments, particularly in light of the increasing number of
consumers who receive periodic statements electronically and make payments
electronically or by telephone. These commenters also stated that providing additional
time for consumers to make payments would be operationally difficult and would reduce
interest revenue, which would have to be recovered by raising the cost of credit for all
consumers.

Comments on the Agencies’ May 2008 Proposal were generally consistent with
those on the Board’s June 2007 Regulation Z Proposal. Individual consumers, consumer
groups, members of Congress, the FDIC, and state attorneys general largely supported
the proposed rule. Some of these commenters stated that institutions have reduced the
amount of time for consumers to make payment while increasing the late payment fees,

penalty rates, and other costs imposed on consumers as a result of late payment.®® In

% See Testimony of Adam J. Levitin, Assoc. Prof. of Law, Georgetown Univ. Law Ctr. before the H.
Subcomm. on Fin. Instits. & Consumer Credit at 13-14 (Mar. 13, 2008) (cited by several commenters).
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contrast, although some industry groups and credit card issuers supported the proposal,
most industry commenters opposed the proposed rule, stating that consumers have more
time to make payment than ever before because of alternative means for receiving
statements and making payments. Some industry commenters also stated that complying
with the proposed safe harbor would be impossible without making costly operational
changes. To the extent that commenters addressed specific aspects of the proposal or its
supporting legal analysis, those comments are discussed below.
Legal Analysis

The Agencies conclude that, based on the comments received and their own
analysis, it is an unfair act or practice under 15 U.S.C. 45(n) and the standards articulated
by the FTC to treat a payment on a consumer credit card account as late for any purpose
(other than expiration of a grace period) unless the consumer has been provided a
reasonable amount of time to make that payment.

Substantial consumer injury. In the May 2008 Proposal, the Agencies stated that

an institution’s failure to provide consumers a reasonable amount of time to make
payment appeared to cause substantial monetary and other injury. The Agencies noted
that, when a payment is received after the due date, institutions may impose late fees,
increase the annual percentage rate on the account as a penalty, or report the consumer as
delinquent to a credit reporting agency.

Several industry commenters stated that consumers are not harmed by the lack of
a reasonable amount of time to pay because a significant majority of consumers pay on or
before the due date, indicating that they currently receive sufficient time to make

payment. Other commenters, however, noted that the GAO Report found that, in 2005,
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35 percent of active accounts were assessed at least one late fee and that the average late
fee assessment per active account was $30.92.%" In addition, the Chairman of the Senate
Permanent Subcommittee on Investigations cited case histories of consumers who
received periodic statements shortly before the due date, making it difficult for them to
avoid a late fee and, in some cases, a rate increase. This comment also cited instances in
which consumers submitted payments 10 to 14 days in advance of the due date, only to
have the payment treated as late. Individual consumers described similar experiences in
their comments. Thus, the Agencies conclude that the failure to provide a reasonable
amount of time to make payment causes or is likely to cause substantial monetary injury
to a significant number of consumers.

Injury is not reasonably avoidable. The Agencies stated in the May 2008

Proposal that it appeared consumers could not reasonably avoid the injuries caused by
late payment unless they were provided a reasonable amount of time to pay. The
Agencies observed that it could be unreasonable to expect consumers to make a timely
payment if they are not given a reasonable amount of time to do so after receiving a
periodic statement, although what constitutes a reasonable amount of time may vary
based on the circumstances. The Agencies noted that TILA and Regulation Z provide
consumers with the right to dispute transactions or other items that appear on their
periodic statements. Accordingly, the Agencies reasoned that, in order to exercise certain
of these rights, consumers must have a reasonable opportunity to review their statements.

See 15 U.S.C. 1666i; 12 CFR 226.12(c).

57 See GAO Report at 32-33.
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The Agencies further stated that, in some cases, travel or other circumstances may
prevent the consumer from reviewing the statement immediately upon receipt. Finally, as
discussed above, the Agencies recognized that, because consumers cannot control when a
mailed payment will be received by the institution, a payment mailed well in advance of
the due date may nevertheless arrive after that date.

Some industry commenters stated that consumers should know the due date and
minimum payment before receiving a periodic statement and should therefore be
prepared to make payment immediately. As an initial matter, however, the consumer’s
due date and minimum payment may vary from month to month depending on the
institution’s practices. For example, some institutions use a 30-day billing cycle, which
results in due dates that vary with the length of the month. Similarly, a consumer would
not necessarily know how much to pay without the periodic statement because the
amount of the required minimum payment may vary depending on the percentage of the
total balance included and whether interest charges and fees are included. Furthermore, a
consumer who pays the balance in full each month may not know how much to pay until
receiving a periodic statement stating the total amount owed.

Furthermore, this argument fails to recognize, as discussed above, that consumers
must have a reasonable opportunity to review their statement in order to exercise their
dispute rights under TILA and Regulation Z. Finally, travel or other circumstances may
prevent the consumer from reviewing the statement immediately. Accordingly, the
Agencies conclude the injuries caused by late payment are not reasonably avoidable

unless the consumer is provided a reasonable amount of time to make payment.
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Injury is not outweighed by countervailing benefits. The May 2008 Proposal

stated that the injury does not appear to be outweighed by any countervailing benefits to
consumers or competition. At the proposal stage, the Agencies were not aware of any
direct benefit to consumers from receiving too little time to make their payments. The
Agencies observed that, although a longer time to make payment could result in
additional finance charges for consumers who do not receive a grace period, the
consumer would have the choice whether to wait until the due date to make payment.
The Agencies also acknowledged that, as a result of the proposed rule, some institutions
could be required to incur costs to alter their systems and would, directly or indirectly,
pass those costs on to consumers. The Agencies stated, however, that it did not appear
that these costs would outweigh the benefits to consumers of receiving a reasonable
amount of time to make payment.

Some industry commenters stated that, because their practices are already
consistent with the proposed safe harbor in 8 __.22(b), the costs of complying with the
proposed rule would be minimal. Other industry commenters indicated that complying
with the proposed safe harbor would require significant changes to their processes for
generating and delivering periodic statements. As discussed below, the Agencies have
adopted the safe harbor as proposed. See §  .22(b)(2). Assuming that the cost of
altering practices to comply with a 21-day safe harbor will be passed on to consumers,
this cost will be spread among thousands or hundreds of thousands of consumers and will
not outweigh the benefits to consumers of avoiding late fees and increased annual
percentage rates. Thus, the Agencies conclude that the injury to consumers is not

outweighed by any countervailing benefits to consumers or competition.
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Public policy. Some industry commenters stated that the proposed 21-day safe
harbor was contrary to public policy and the Board’s established payment systems policy
as set forth in section 163(a) of TILA and section 226.5(b)(2)(ii) of Regulation Z, which,
as discussed above, provide that periodic statements must be mailed at least 14 days in
advance of the expiration of the grace period. The Agencies, however, have expressly
provided that § _ .22 does not apply to the mailing or delivery of periodic statements
with respect to the expiration of grace periods. See 8 _ .22(c). In the May 2008
Proposal, the Agencies recognized that, in enacting section 163(a) of TILA, Congress set
the minimum amount of time between sending the periodic statement and expiration of
any grace period offered by the creditor at 14 days. Because most creditors currently
offer grace periods and use a single due date for expiration of the grace period and the
date after which a payment will be considered late for other purposes (such as the
assessment of late fees), the Board requested comment in its June 2007 Regulation Z
Proposal on whether it should request that Congress increase the mailing requirement
with respect to grace periods.

Based on the comments received, the Agencies concluded in May 2008 that,
because many consumers carry a balance from month to month and therefore do not
receive a grace period, a separate rule might be needed to specifically address harms
other than loss of the grace period when institutions do not provide a reasonable amount
of time for consumers to make payment (such as late fees and rate increases as a penalty
for late payment). However, in order to avoid any conflict with the statutory requirement
regarding grace periods, proposed 8  .22(c) specifically provided that the rule would not

affect the requirements of section 163(a) of TILA. Accordingly, because 8  .22(c) has
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been adopted as proposed, the Agencies conclude that § .22 is not contrary to public
policy generally or any established payment systems policy of the Board.
Final Rule

8 .22(a) General rule

Proposed 8 _ .22(a) would have prohibited institutions from treating a payment as
late for any purpose unless the consumer has been provided a reasonable amount of time
to make that payment. For the reasons discussed above, the Agencies have adopted
§ .22(a) as proposed.

Proposed comment 22(a)-1 clarified that treating a payment as late for any
purpose includes increasing the annual percentage rate as a penalty, reporting the
consumer as delinquent to a credit reporting agency, or assessing a late fee or any other
fee based on the consumer’s failure to make a payment within the amount of time
provided under this section. One industry commenter stated that the failure to provide a
reasonable amount of time to pay is unlikely to cause a consumer to be reported as
delinquent to a credit reporting agency, citing the policy of credit reporting agencies to
consider an account delinquent only when it is 30 days past due.®® Although the
Agencies agree that the failure to provide a reasonable amount of time to pay is unlikely
to cause injury in the form of a delinquency notation on a credit report, allowing
institutions that fail to provide a reasonable amount of time to pay to treat payments as
late for purposes of credit reporting but not for other purposes would be anomalous.

Accordingly, comment 22(a)-1 is adopted as proposed.

%8 See Consumer Data Industry Ass’n, Credit Reporting Resource Guide 6-6 (2006).
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Proposed comment 22(a)-2 stated that whether an institution had provided a
reasonable amount of time to pay would be evaluated from the perspective of the
consumer, not the institution. Some industry commenters requested that the Agencies
establish standards for determining whether a particular amount of time is reasonable.
The Agencies, however, have adopted a flexible reasonableness analysis rather than a set
of fixed standards because whether a particular amount of time is sufficient for
consumers to make payment will depend on the facts and circumstances. In addition, in
order to remove uncertainty and facilitate compliance, the Agencies have, as discussed
below, provided a means for complying with § __.22(a) in § __.22(b) and its
accompanying commentary. Accordingly, comment 22(a)-2 is adopted as proposed.

.22(b) Compliance with general rule

As proposed, 8 .22(b) provided a safe harbor for institutions that have adopted
reasonable procedures designed to ensure that periodic statements specifying the payment
due date are mailed or delivered to consumers at least 21 days before the payment due
date. As explained in the May 2008 Proposal, the 21-day safe harbor was intended to
ensure that consumers received at least a week to review their statement and make
payment. Compliance with this safe harbor would allow seven days for the periodic
statement to reach the consumer by mail, seven days for the consumer to review the
statement and make payment, and seven days for that payment to reach the institution by
mail. The Agencies noted that, although increasing numbers of consumers are receiving
periodic statements and making payments electronically, a significant number still utilize

mail. The Agencies further noted that, while first class mail is often delivered within
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three business days, in some cases it can take significantly longer.>® Furthermore, some
large credit card issuers already recommend that consumers allow up to seven days for
their payments to be received by the issuer via mail.

The Agencies requested comment on whether the proposed 21-day safe harbor
provided a reasonable amount of time for consumers to review their periodic statements
and make payment. Consumer groups and others stated that a longer period of 28 or 30
days was needed. Some industry commenters stated that they currently mail or deliver
periodic statements 21 days in advance of the due date. Most industry commenters,
however, raised the following objections to the proposed 21-day safe harbor.

First, many industry commenters stated that allowing seven days for receipt of
mailed periodic statements was excessive because, in most cases, statements are
generally delivered two to four days after mailing. These commenters, however,
provided only the average delivery time or the delivery time for the great majority of
consumers, not the outer range of delivery times. For example, as one consumer group
noted, mailing times are often significantly longer for consumers in sparsely populated
rural areas. Thus, while the Agencies agree that seven days may be more time than is
needed for most consumers to receive a periodic statement by mail, a safe harbor based
solely on average mailing times would not adequately protect the small but significant
number of consumers whose delivery times are longer than average. Furthermore,
because many institutions use practices that reduce delivery times for periodic statements

(such as pre-sorting statements by ZIP code prior to delivery to the U.S. Postal Service),

% See, e.q., Testimony of Jody Berenblatt, Senior Vice President—Postal Strategy, Bank of America,
before the S. Subcomm. on Fed. Fin. Mgmt., Gov’t Info., Fed. Srvs., and Int’l Security (Aug. 2, 2007).
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delivery times for periodic statements mailed by institutions to consumers likely are not
representative of delivery times for payments mailed by consumers to institutions.

Second, several industry commenters stated that allowing seven days for mailing
time was excessive for the additional reason that many consumers receive their
statements electronically and make payment electronically or by telephone. These
commenters, however, also confirmed that a significant number of consumers receive
statements and make payments by mail. While many consumers at larger institutions
have the ability to review statements online, it is unclear how many actually do so since
most also receive statements by mail. Furthermore, the percentage of consumers paying
by mail varied significantly by the type of institution. For example, some larger
institutions reported that less than half of their consumers use mail to submit payments,
while an industry group reported that 70 to 80 percent of community bank consumers
mail their payments. In addition, one consumer group cited a study indicating that
internet usage is not evenly distributed among the population.®® Thus, a safe harbor
based on the assumption that consumers use alternative means to receive statements or
make payments would not protect a significant number of consumers.®

Third, many industry commenters stated that complying with the 21-day safe
harbor would require significant and costly changes to institutions’ practices for

generating and mailing periodic statements. As discussed above, however, the Agencies

% See Public Policy Institute of Cal., California’s Digital Divide (June 2008) (“Whites, blacks, and Asians
currently have similarly high rates of computer and Internet use. Latinos have the lowest rates by far
(computers 58%, Internet 48%).”) (available at
http://www.ppic.org/content/pubs/jtf/JTF_DigitalDivideJTF.pdf).

% In addition, multiple safe harbors providing longer or shorter periods of time depending on how the
consumer receives periodic statements or makes payments would not be operationally feasible because an
institution will not know in advance what method a consumer will use. For example, a consumer might
review their periodic statement online one month but wait for the statement to arrive by mail the next.
Similarly, a consumer might pay electronically one month and by mail the next.
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have concluded that these costs are outweighed by the benefits to consumers of receiving
a reasonable amount of time to pay.

Finally, some commenters stated that adjusting to the 21-day safe harbor could
lead to consumer confusion because the institution would not have sufficient time to
reflect timely payments on the subsequent periodic statement. This concern, however,
depends on a number of variables, including the number of days in the month, whether
the institution uses billing cycles that vary with the length of the month (as opposed to a
fixed 30-day billing cycle), and whether the institution processes payments on weekends
or holidays. Although it is possible that, in some narrow set of circumstances, an
institution may not be able to reflect a timely payment on the periodic statement, the
Agencies conclude that any resulting confusion does not warrant a reduction in the
proposed safe harbor. Accordingly, the 21-day safe harbor is adopted as proposed except
that, for the reasons discussed below, this provision has been retitled and, for reasons
discussed below, moved to § _ .22(b)(2).

In order to minimize burden and facilitate compliance, proposed comment
22(b)-1 clarified that an institution with reasonable procedures in place designed to
ensure that statements are mailed or delivered within a certain number of days from the
closing date of the billing cycle may utilize the safe harbor by adding that number to the
21-day safe harbor for purposes of determining the payment due date on the periodic
statement. Proposed comment 22(b)-1 is adopted as proposed. Accordingly, if, for
example, an institution had reasonable procedures in place designed to ensure that
statements are mailed or delivered within three days of the closing date of the billing

cycle, the institution could comply with the safe harbor by stating a payment due date on
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its periodic statements that is 24 days from the close of the billing cycle (in other words,
21 days plus three days). Similarly, if an institution’s procedures reasonably ensured that
payments would be sent within five days of the close of the billing cycle, the institution
could comply with the safe harbor by setting the due date 26 days from the close of the
billing cycle.

Proposed comment 22(b)-2 further clarified that the payment due date is the date
by which the institution requires the consumer to make payment in order to avoid being
treated as late for any purpose (except with respect to expiration of a grace period).
Comment 22(b)-2 is adopted as proposed.

The Agencies also received requests from industry for clarification that
compliance with the safe harbor is not the only means of complying with the requirement
that consumers be provided a reasonable amount of time to make the payment.
Accordingly, the Agencies have restructured 8 __.22(b) to provide additional clarity
regarding compliance with 8§ _ .22(a). The Agencies have added a new 8 _ .22(b)(1),
which clarifies that institutions are responsible for establishing that they have complied
with § _.22(a). The 21-day safe harbor, which the Agencies have moved to
8 .22(b)(2), provides one method of compliance. Finally, the Agencies have added
comment 22(b)-3, which provides an example of an alternative compliance method. In
this example, because an institution only provides periodic statements and accepts
payments electronically, the institution could deliver statements for those accounts less
than 21 days before the payment due date and still satisfy the general rule in § __.22(a)
because those consumers would need less time to receive their statements or make their

payments by mail.
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.22(c) Exception for grace periods

In order to avoid any potential conflict with section 163(a) of TILA, proposed
8 .22(c) provided that proposed § _ .22(a) would not apply to any time period
provided by the institution within which the consumer may repay the new balance or any
portion of the new balance without incurring finance charges (in other words, a grace
period).

Several industry commenters argued that, notwithstanding proposed § _ .22(c),
institutions would essentially be required to use a single date for the payment due date
and for expiration of the grace period because consumers would be confused by different
dates. Consumer groups also raised concerns about the potential for consumer confusion.
One consumer group requested that the Board use its authority under section 1604(a) of
TILA to require that the expiration of the grace period coincide with the payment due
date. Because the mailing or delivery of periodic statements in relation to expiration of
the grace period is specifically addressed by section 163(a) of TILA, the Agencies
believe that deviating from the statutory requirement would be inappropriate and
unnecessary in this case, particularly because Regulation Z would require an institution
that elected to use separate dates to disclose both dates on the periodic statement.

See 12 CFR 226.6(b), adopted elsewhere in today’s Federal Register. An institution that
chooses to use separate dates, however, must ensure that consumers understand the
implications if payment is not received on or before each date.

Other Issues

Implementation. As discussed in § VII of this SUPPLEMENTARY

INFORMATION, the effective date for 8 _ .22 is July 1, 2010. As of that date, this
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provision applies to existing as well as new consumer credit card accounts. Thus,
institutions must provide consumers with a reasonable amount of time to make any

payment due on or after the effective date.

Alternatives to proposed rule. The Agencies requested comment on two potential
alternatives to the proposed rule. First, the Agencies asked for comment on whether to
adopt a rule that would prohibit institutions from treating a payment as late if received
within a certain number of days after the due date and, if so, the number of days that
would be appropriate. Consumer groups and some institutions that currently provide
such a period of time were supportive, but most industry commenters stated that this
requirement would be operationally burdensome. The Agencies have concluded that
requiring institutions to provide a period of time after the due date during which
payments must be treated as timely could create consumer confusion regarding when
payment is actually due and undermine the Board’s efforts elsewhere in today’s Federal
Register to ensure that consumers’ due dates are meaningful.®?

Second, the Agencies sought comment on whether to adopt a rule that would
require institutions, upon the request of a consumer, to reverse a decision to treat a
payment mailed before the due date as late and, if so, what evidence the institution could
require the consumer to provide (for example, a receipt from the U.S. Postal Service or
other common carrier) and what time frame would be appropriate (for example, payment

mailed at least five days before the due date, payment received no more than two

business days’ late). Although some commenters supported such a requirement, the

62 See 12 CFR 226.10(b)(2)(ii) (providing that a reasonable cut-off time for payments received by mail
would be 5 p.m. on the payment due date at the location specified by the creditor for the receipt of such
payments); 12 CFR 226.10(d) (providing that, if the due date for payments is a day on which the creditor
does not receive or accept payments by mail, the creditor may not treat a payment received by mail the next
business day as late for any purpose).
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Agencies also received comments from both industry and a consumer group opposing the
requirement on the grounds that it would be burdensome for consumers to obtain proof of
mailing and for institutions to establish systems for accepting such proof. Furthermore,
the Agencies note that some institutions stated that they will generally waive any late
payment fee when a consumer produces proof that a payment was mailed sufficiently in
advance of the due date.
Supplemental Legal Basis for This Section of the OTS Final Rule

As discussed above, HOLA provides authority for both safety and soundness and
consumer protection regulations. Section 535.22 supports safety and soundness by
reducing reputational risk that would result from providing consumers an unreasonably
short period of time to make payment. Section 535.22 also protects consumers by
providing sufficient time to make payment. It is somewhat akin to OTS’s late charge
provision for home loans, which prohibits federal savings associations from imposing a
late charge as to any payment received within 15 days of the due date.®® Further, mailing
or delivery of periodic statements at least 21 days before the payment due date is
consistent with best industry practices. Consequently, HOLA serves as an independent
basis for § 535.22.
Section __.23—Unfair Acts or Practices Regarding Allocation of Payments

Summary. In May 2008, the Agencies proposed § .23 in response to concerns
that institutions were applying consumers’ payments in a manner that inappropriately
maximized interest charges on consumer credit card accounts with balances at different
annual percentage rates. Specifically, most institutions allocate consumers’ payments

first to the balance with the lowest annual percentage rate, resulting in the accrual of

6312 CFR 560.33.
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interest at higher rates on other balances (unless all balances are paid in full). See 73 FR
at 28914-28917. Proposed § _ .23(a) would have addressed this practice by requiring
institutions to allocate payments in excess of the required minimum periodic payment
(“excess payments”) using one of three permitted methods or a method equally beneficial
to consumers. The permitted methods were allocating the excess payment first to the
balance with the highest annual percentage rate, allocating equal portions of the excess
payment to each balance, and allocating the excess payment pro rata among the balances.

In addition, because the Agencies were concerned that existing payment
allocation practices were especially harmful when an account had a balance at a
discounted promotional rate or a balance on which interest was deferred, proposed
8 _ .23(b) would have placed more stringent requirements on those accounts. Proposed
8 _ .23(b)(1)(1) would have prohibited institutions from allocating excess payments to
promotional rate and deferred interest balances unless all other balances had been paid in
full. Proposed 8 _ .23(b)(1)(ii), however, created an exception for the existing practice
by some institutions of allocating excess payments first to a deferred interest balance
during the last two billing cycles of the deferred interest period so that consumers could
pay off that balance and avoid assessment of deferred interest. Finally, proposed
8 _ .23(b)(2) would have prohibited institutions from denying consumers a grace period
solely because an account had a promotional rate or deferred interest balance.

Based on the comments received and further analysis, the Agencies have revised
the general payment allocation rule in proposed § _ .23(a) to require institutions either to
apply excess payments first to the balance with the highest annual percentage rate or to

allocate excess payments pro rata among the balances. The final version of § .23
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prohibits the current practice of applying payments to the lowest rate balance first while
also responding to concerns raised by commenters that the number of allocation methods
permitted by the proposed rule would have increased the complexity of payment
allocation, making the practice and its effects on interest charges even less transparent for
consumers.

In addition, the Agencies have not included proposed § _ .23(b) in the final rule.
First, because current practices regarding assessment of deferred interest are not
permitted under the final version of § .24, the provisions regarding deferred interest
plans are no longer necessary. Second, due to concerns that proposed § _ .23(b) could
significantly reduce or eliminate promotional rate offers that provide substantial benefits
to consumers, the Agencies have not included the provisions regarding promotional rate
balances. Instead, the Agencies believe that applying the general allocation rule in
8 .23 inall circumstances strikes the appropriate balance by preserving promotional
rate offers that provide substantial benefits to consumers while prohibiting the most
harmful payment allocation practices.

Background. In its June 2007 Regulation Z Proposal, the Board discussed the
practice among some creditors of allocating payments first to balances that are subject to
the lowest interest rate. 72 FR at 32982-32983. Because many creditors offer different
rates for purchases, cash advances, and balance transfers, this practice can result in
consumers who do not pay the balance in full each month incurring higher finance
charges than they would under any other allocation method. The Agencies were also
concerned that, when the consumer has responded to a promotional rate or deferred

interest offer, the allocation of payments to balances with the lowest interest rate often
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prevents the consumer from receiving the full benefit of the promotional rate or deferred
interest plan if the consumer uses the credit card account for other transactions.

For example, assume that a consumer credit card account charges annual
percentage rates of 12% on purchases and 20% on cash advances. Assume also that, in
the same billing cycle, the consumer uses the account for purchases totaling $3,000 and
cash advances totaling $300. If the consumer makes an $800 excess payment, most
creditors would apply the entire payment to the purchase balance and the consumer
would incur interest charges on the more costly cash advance balance. Under these
circumstances, the consumer is effectively prevented from paying off the balance with
the higher interest rate (cash advances) unless the consumer pays the total balance
(purchases and cash advances) in full.

This outcome is exacerbated if the consumer uses the card in reliance on a
promotional rate or deferred interest offer. For example, assume the same facts as above
but that, during the same billing cycle, the consumer also transfers to the account a
balance of $3,000 in response to a promotional rate offer of 5% for six months. In this
case, most creditors would apply the consumer’s $800 excess payment to the promotional
rate balance and the consumer would incur interest charges on the more costly purchase
and cash advance balances. Under these circumstances, the consumer would effectively
be denied the benefit of the 5% promotional rate for six months if the card is used for
purchase or cash advance transactions because the consumer must pay off the entire
transferred balance in order to avoid paying a higher rate on other transactions. Indeed,

the only way for the consumer to receive the full benefit of the 5% promotional rate is not
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to use the card for purchases, which would effectively require the consumer to use an
open-end credit account as a closed-end installment loan.

Deferred interest plans raise similar — but not identical — concerns. Currently,
some creditors offer deferred interest plans under which interest accrues on purchases at a
specified rate but is not charged to the account for a period of time. If the balance is paid
in full by the end of the period, the consumer generally will not be charged any interest.
If, however, the balance is not paid in full by the end of the period, all interest accrued
during that period will be charged to the account. With respect to payment allocation, a
consumer whose payments are applied to a deferred interest balance instead of balances
on which interest is not deferred will incur additional finance charges during the deferred
interest period.

In addition, creditors typically provide consumers who pay their balance in full
each month a grace period for purchases but not for balance transfers or cash advances.
Because payments generally will be allocated to the transferred balance first, a consumer
typically cannot take advantage of both a promotional rate on balance transfers or cash
advances and a grace period on purchases. Under these circumstances, the only way for a
consumer to avoid paying interest on purchases would be to pay off the entire balance,
including the transferred balance or cash advance balance subject to the promotional rate.

In preparing its June 2007 Regulation Z Proposal, the Board sought to address
issues regarding payment allocation by developing disclosures explaining payment
allocation methods on accounts with multiple balances at different annual percentage
rates so that consumers could make informed decisions about card usage, particularly

with regard to promotional rates. For example, if consumers knew that they would not
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receive the full benefit of a promotional rate on a particular credit card account if they
used that account for purchases during the promotional period, they might use a different
account for purchases and pay that second account in full every month to take advantage
of the grace period. The Board conducted extensive consumer testing in an effort to
develop disclosures that would enable consumers to understand typical payment
allocation practices and make informed decisions regarding the use of credit cards for
different types of transactions. In this testing, many participants did not understand that
they could not take advantage of the grace period on purchases and the discounted rate on
balance transfers at the same time. Model forms were tested that included a disclosure
notice attempting to explain this to consumers. Testing, however, showed that a
significant percentage of participants still did not fully understand how payment
allocation can affect their interest charges, even after reading the model disclosures.

In the June 2007 Regulation Z Proposal, the Board acknowledged these results
and stated that it would conduct further testing to determine whether the disclosure could
be improved to communicate more effectively to consumers how payment allocation can
affect their interest charges. The Board also solicited comment on a proposed
amendment to Regulation Z that would have required creditors to explain payment
allocation to consumers. Specifically, the Board proposed that creditors explain how
payment allocation would affect consumers’ interest charges if an initial discounted rate
was offered on balance transfers or cash advanc