
Summary of the November 1, 2004 Meeting Regarding the Proposed Interagency 
Statement on Sound Practices Concerning Complex Structured Finance Activities 

On November 1, 2004, representatives and members of the Bond Market 
Association, the International Swaps and Derivatives Association, Inc. and the Securities 
Industry Association (the "Associations") met with staff of the Board of Governors of the 
Federal Reserve System, the Office of the Comptroller of the Currency and the Securities 
and Exchange Commission at the Associations' request to discuss the proposed 
Interagency Statement on Sound Practices Concerning Complex Structured Finance 
Activities ("Proposed Statement"). (A list of attendees is below.) At the meeting 
industry representatives submitted a redlined version of the Proposed Statement reflecting 
the changes that the Associations' representatives believe should be made to the Proposed 
Statement to address the concerns raised by commenters. A copy is attached. At the 
meeting the Associations' representatives and staff of the Agencies discussed the changes 
to the Proposed Statement recommended by the Associations. 
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Donald Lamson OCC  
Ellen Broadman OCC  
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DEPARTMENT OF THE TREASURY 

Office of the Comptroller of the Currency 

[Docket No. 04-12] 

Office of Thrift Supervision [No. 2004-27] 

FEDERAL RESERVE SYSTEM 

[Docket No. OP-1189] 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-49695; File No. S7-22-04] 

Interagency Statement on Sound Practices 
Concerning Complex Structured Finance 
Activities 

AGENCIES: Office of flie Comptroller of 
the Currency, Treasury (OCC); Office of 
Thrift Supervision, Treasury (OTS); Board 
of Governors of the Federal Reserve System 
(Board); Federal Deposit Insurance 
Corporation (FDIC); and Securities and 
Exchange Commission (SEC). 

ACTION: Notice of interagency statement 
with request for public comment.  

SUMMARY: The OCC, OTS, Board, FDIC, 
and SEC (collectively, the Agencies) are 
requesting public comment on a proposed 
interagency statement concerning the 
complex structured finance activities of 
financial institutions (national and state 
banks; bank holding companies; federal and 
state savings associations; savings and loan 
holding companies; and SEC registered 
broker-dealers and investment advisors) 
supervised by the Agencies. As recent 
events have highlighted, a financial 
institution may assume substantial 
reputational and legal risk if the institution 
enters into a complex structured finance 
transaction with a customer and the customer 
uses the transaction to circumvent regulatory 
or financial reporting requirements, evade 
tax liabilities, or further other WtegaS-sf 
tfftpfeper-behaviorjn violationjaf 
applicable law or other .obligations. The 
proposed interagency statement (Statement) 
describes the types of internal controls and 
risk management procedures that the 
Agencies believe are particularly effective in 
assisting financial institutions to identify and 

address the reputational, legal, and other 
risks associated with complex structured 
finance transactions. The Statement, among 
other things, provides that financial 
institutions should have effective policies 
and procedures in place to identify those 
complex structured finance transactions that 
may involve heightened reputational and 
legal risk, to etrettre-thfttsubject these 
transactions feed-veto enhanced scrutiny by 
the institution, and to ensure-fjbatnmtect the 

er JBappreftriirtefroiii participating in 
transactions that present, unacceptable 
legal or reputational risk 
DATES: Comments regarding the Statement 
should be received on or before June 18, 
2004. Comments regarding the information 
collections contained in the Statement 
should be received on or before Jury 19, 
2004. 
ADDRESSES: 

OCC: You may submit comments, 
identified by Docket number 04-12 by any 
of the following methods: 

E-mail address: http://  
www.regs.comments@bcc.treas.gov. 

Fax:(202)874-4448. 
Mail: Office of the Comptroller of the 

Currency, 250 E Street, SW., Public 
Reference Room, Mail Stop 1-5, 
Washington, DC 20219. 

HandDelivery/Courier: 250 E Street, 
SW., Attn: Public Reference Room, 
MailStop 1-5, Washington, DC 20219. You 
may review the comments received by the 
OCC and other related materials by any of 
the following methods: 

Viewing Comments Personally: You 
may personally inspect and photocopy 
comments received at the OCC's Public 
Reference Room, 250 E Street, SW., 
Washington, DC. You can make an 
appointment to inspect comments by calling 
(202) 874-5043. 

Viewing Comments Electronically: You 
may request copies of comments received 
for a particular docket via email or CD-ROM 
by contacting the OCC's Public Reference 
Room at http://www.foia-pa@occ.treas.gov. 

OTS: You may submit comments, 
identified by No. 2004-27, by any of the 
following methods: 

• Federal eRulemaking Portal: http://  
www.regulations.gov. Follow the 
instructions for submitting comments. 

• E-mail: 
regs.comments@ots.treas.gov. Please 
include No. 2004-27 in the subject line of 

the message, and include your name and 
telephone number in the message. 

. Fax: (202) 906-6518. 
• Mail: Regulation Comments, Chief 

Counsel's Office, Office of Thrift 
Supervision, 1700 G Street, NW., 
Washington, DC 20552, Attention: No. 
2004-27. 

• Hand Delivery/Courier: Guard's 
Desk, East Lobby Entrance, 1700 G Street, 
NW., from 9 a.m. to 4 p.m. on business days, 
Attention: Regulation Comments, Chief 
Counsel's Office, Attention: No. 2004-27. 

Instructions: All submissions received 
must include the agency name and document 
number. All comments received will be 
posted without change to 
http-J/www. ots. treas.gov/ 
pagehtml.cfm?catNumber=67&an=l, 
including any personal information 
provided. 

Docket For access to the docket to read 
background documents or comments 
received, go to http://www.ots.treas.gov/ 
pagehtml.cfin?catNumber=67&an=l. In 
addition, you may inspect comments at the 
Public Reading Room, 1700 G Street, NW., 
by appointment To make an appointment 
for access, call (202) 906-5922, send an e-
mail topublic.info@ots.treas.gov, or send a 
facsimile transmission to (202) 906- 7755. 
(Prior notice identifying the materials you 
will be requesting will assist us in serving 
you.) We schedule appointments on business 
days between 10 a.m. and 4 p.m. In most 
cases, appointments will be available the 
next business day following the date we 
receive a request 

Board: You may submit comments, 
identified by Docket No. OP-1189, by any 
of the following methods: 

• Board's Web Site: http://  
www.federalreserve.gov. Follow the 
instructions for submitting comments at 
http://www.federalreserve.gov/ 
generalinfo/foia/ProposedRegs. cfm. 

• Federal eRulemaking Portal: http// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• E-mail: 
regs.comments@federalreserve.gov. Include 
docket number in the subject line of the 
message. 

. Fax: (202) 452-3819 or (202) 452-
3102. 

• Mail: Jennifer J. Johnson, Secretary, 
Board of Governors of the Federal Reserve 
System, 20th Street and Constitution 
Avenue, NW., Washington, DC 20551. 
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All public comments are available from 
the Board's Web site at http://  
•www.federalre3erve.gov/generalinJb/foia/Prop 
osedkegs.cfm as submitted, except as 
necessary for technical reasons. 
Accordingly, your comments will not be 
edited to remove any identifying or contact 
information. Public comments also may be 
viewed electronically or in paper form in 
Room MP-500 of the Board's Martin 
Building (C and 20th Streets, NW.) between 
9 a.m. and 5 p.m. on weekdays. 

FDIC: Written comments should be 
addressed to Robert E. Feldman, Executive 
Secretary, Attention: Comments/'OES, 
Federal Deposit Insurance Corporation, 550 
17th Street, NW., Washington, DC 20429. 
Comments may be hand delivered to the 
guard station at the rear of the 550 17th 
Street Building (located on F Street), on 
business days between 7:00 a.m. and 5:00 
p.m. (Fax number: (202) 898-3838; Internet 
address: comments@fdic.gov). Comments 
may be inspected and photocopied in the 
FDIC Public Information Center, Room 100, 
80117m Street, NW., Washingtoii, DC, 
between 9 am and14:30 p.m. on business 
days. 

SEC: Comments may be submitted by 
any of the following methods: 

Electronic comments: 
• Use the Commission's Internet 

comment form (http://www.sec.gov/ 
rules/policy); or 

• Send an e-mail to 
rulecomments@sec.gov. Please include File 
Number S7-22-04 on the subject line; or 

• Use the Federal eRxdemaking Portal 
(http://www.regulations.gov). Follow the 
instructions for submitting comments. 

Paper comments: 
• Send paper comments in triplicate to 

Jonathan G. Katz, Secretary, Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549-0609. 

All submissions should refer to File 
Number S7-22-04. This file number should 
be included on the subject line if e-mail is 
used. To help us process and review your 
comments more efficiently, please use only 
one method The Commission will post all 
comments on the Commission's Internet 
Web site (http://www.sec.gov/rules/policy). 
Comments are also available for public 
inspection and copying in the Commission's 
Public Reference Room, 450 Fifth Street, 
NW., Washington, DC 20549. All 
comments received will be posted without 
change; we do not edit personal identifying 

information from submissions. You should 
submit only information that you wish to 
make available publicly. 
FOR FURTHER INFORMATION 
CONTACT: 

OCC: Kathryn E. Dick, Deputy 
Comptroller, (202) 874-4660, Risk 
Evaluation, Grace E. Dailey, Deputy 
Comptroller, (202) 874-4610, Large Bank 
Supervision, Ellen Broadman, Director, 
(202) 874-5210, Securities and Corporate 
Practices Division, Office of the Comptroller 
of the Currency, 250 E Street, SW., 
Washington, DC 20219. 

OTS: John C. Price, Jr., Director, 
Supervision Policy, Examinations and 
Supervision Policy, (202) 906-5745; Debbie 
Merkle, Project Manager, Credit Risk, 
Supervision Policy, (202) 906- 5688; David 
A. Permut, Senior Attorney, Business 
Transactions Division, (202) 906-7505, 
Office of Thrift Supervision, 1700 G Street, 
NW., Washington, DC 20552. 

Board: Michael G. Martinson, Senior 
Adviser (202-452-3640), Walt H. Miles, 
Assistant Director (202) 452-5264, or 
Sabeth I. Siddique, Manager (202) 452-
3861, Division of Banking Supervision and 
Regulation; or Kieran J. Fallon, Managing 
Senior Counsel (202) 452- 5270, Legal 
Division, Board of Governors of Ihe Federal 
Reserve System, 20th Street and 
Constitution Avenue, NW., Washington, DC 
20551. Users of Telecommunication Device 
for Deaf (TTD) only, call (202) 263-4869. 

FDIC: William A. Stark, Associate 
Director, Capital Markets Branch, (202) 
898-6972, Jason C. Cave, Chief, Policy 
Section, Capital Markets Branch, (202) 898-
3548, Division of Supervision and Consumer 
Protection; or Mark G. Flanigan, Counsel, 
Supervision and Legislation Branch, Legal 
Division, (202) 898-7426, Federal Deposit 
Insurance Corporation, 550 17th Street, 
NW., Washington, DC 20429. 

SEC: Mary Ann Gadziala, Associate 
Director, or Juanita Bishop, Supervisory 
Accountant at (202) 942-7400, Office of 
Compliance Inspections and Examinations, 
or Catherine McGuire, Chief Counsel, Linda 
Stamp Sundberg, Attorney Fellow, or 
Randall W. Roy, Special Counsel, at (202) 
942-0073, Division of Market Regulation, 
Securities and Exchange Commission, 450 
Fifth Street, NW., Washington, DC 20549-
1001. 

SUPPLEMENTARY INFORMATION: 
I. Background 

Financial markets have grown rapidly 
over the past decade and innovations in 
financial instruments have facilitated the 
structuring of cash flows and the allocation 
of risk among borrowers and investors in 
more efficient ways. This innovation has led 
to the development of a wide array of 
structured finance products, including 
financial derivatives for market and credit 
risk, asset-backed securities with customized 
cash flow features, and specialized financial 
conduits that manage pools of purchased 
assets. 

National and state banks, bank holding 
companies, and SEC-registered broker-
dealers and investment advisers have played 
an active and important role in the 
development of structured finance products 
and markets. In this regard, financial 
institutions often play an important role in 
structuring, arranging or participating in 
complex structured finance transactions for 
their own use and to facilitate the needs of 
customers. 

As financial intermediaries, financial 
institutions play a critical role in-ensuring 
the integrity of financial markets and 
maintaining the trust and public confidence 
essential to the proper functioning of the 
capital markets. In the vast majority of 
cases, structured finance products and the 
role played by financial institutions with 
respect to these products have served the 
legitimate business purposes of customers. 
This has allowed structured finance products 
to become an essential part of U.S. and 
international capital markets. 

The more complex variations of 
structured finance products, however, have 
placed pressure on the interpretations of 
accounting and tax rules, and, in turn, have 
given rise to significant concerns about the 
legality aRd-appfopriateaess-of certain 
individual transactions under applicable 
accounting or tax rules. Importantly, a 
limited number of complex structured 
finance transactions appear to have been 
used to alter the appearance of a customer's 
public financial statements in ways that aw 
net-eeasistent w4th-#ie-eeeBeRvie 
rea&YdnJOt fairly present the impact of 

ofthecustomenor to-mappFepriately 
reduce a customer's tax liabilities j o a 
manner inconsistent with U.S. taxiaw.. In 
the most extreme cases, structured finance 
transactions appear to have been used in 
fraudulent schemes to misrepresent the 
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financial condition of public companies or 
evade taxes. 

Financial institutions must conduct their 
operations in compliance with applicable law 
and regulations, and institutions that do not 
may be subject to enforcement actions by the 
Agencies and lawsuits by private parties. As 
recent events have highlighted, financial 
institutions may face substantial legal- risk 
to the extent they |»afrierpateperform a 
substantial role in complex structured 
finance transactions that are used by 
customers to circumvent regulatory or 
financial reporting requirements, evade tax 
liabilities, or further other illegal er 
miprepeF behavior by the customer. These 
risks may also arise in the contextaf 
transactions used hy manageiu£flJto£a 
customer in a manner that violates 
management's obligatiansJta 
shareholders. Involvement in such 
transactions also may damage an 
institution's reputation and franchise value. 
Reputational risk poses a major threat to 
financial institutions because the nature of 
their business requires maintaining the 
confidence of customers, creditors, and the 
general marketplace. Importantly, 
reputational risks may arise even where the 
transactions involved are structured to 
technically comply with existing laws and 
regulations. 

The events associated with Enron Corp. 
demonstrate the potential for the abusive use 
of complex structured finance transactions, 
as well as the substantial legal and 
reputational risks that financial institutions 
face when they participate in complex 
structured finance transactions that are 
designed or used for improperiflegal 
purposes. After conducting investigations, 
the OCC, Federal Reserve System, and the 
SEC took strong and coordinated civil and 
administrative enforcement actions against 
certain financial institutions that participated 
in complex structured finance transactions 
with Enron Corp. that appeared to have been 
designed or used to shield the company's 
true financial health from the public. -

These actions involved significant financial 
penalties on the institutions and required the 
institutions to take several measures to 
strengthen their risk management practices 
for complex structured finance activities. 
The structured finance relationships between 
some financial institutions and Enron Corp. 
also sparked an investigation by the 
Permanent Subcommittee on Investigations 
of the U.S. Senate Coramittee on 
Governmental Affairs,^ as well as numerous 
lawsuits by private litigants. 

The Agencies have long expected 
financial institutions to develop and maintain 
robust control infrastructures enabling them 
fully to identify, evaluate and control all 
dimensions of risk associated with their 
business activities. In the area of complex 
structured finance transactions, it is critical 
that financial institutions have effective risk 
management and internal controls te-eftstn:e 
tkaHhethat are reasonably designed to 
enable financial institutions:-ftetmfrie5_to 
comply with inapplicable law and that-aW 
efiheto identify, evaluatejand address 
risks associated with a transaction— 
including legal and reputational risks—afe 

In light of recent events, the OCC, 
Board, and SEC conducted special reviews 
of several banking and securities firms that 
are significant participants in the market for 
complex structured finance products. These 
reviews were designed to evaluate the 
product approval, transaction approval, and 
other internal controls and processes used by 
these institutions to identify and manage the 
legal, reputational, and other risks associated 
with complex structured finance 
transactions. These assessments indicated 
that many financial institutions have already 
taken meaningful steps to improve their 
control infrastructures relating to complex 
structured finance products in light of the 
control weaknesses evidenced by recent 
events. The Agencies also have focused 
attention on the complex structured finance 

activities of financial institutions in the 
normal course of our supervisory process. 
II. Proposed Statement on Sound 
Practices Concerning the Complex 
Structured Finance Activities of Financial 
Institutions 

In order to help -en sLH=e-tkatas5ist 
financial institutions havein iWelnpjnp and 
mawrtammaintaining adequate control 
infrastructures for complex structured 
finance transactions, the Agencies have 
developed, and are seeking public comment 
on, the attached Statement included at the 
end of this notice. - The Statement describes 
a number of internal controls and risk 
management procedures that the Agencies 
believe are particularly useful in assisting 
financial institutions to ensure thaiin 
conducting their complex structured 
financial activities fife conduoted-m 
accordance with applicable law and that 
institutions effectively manage the full range 
of risks associated with these activities, 
including legal and reputational risks. 

The Statement reflects the "lessons 
learned" from recent events, as well as what 
the Agencies believe to be sound practices in 
this area based on supervisory reviews and 
experience. Financial institutions should 
consider the Statement in developing and 
evaluating the institution's risk controls for 
complex structured finance activities. The 
following provides a brief overview of the 
key aspects of the Statement 

As a general matter, the Statement 
indicates that financial institutions offering 
complex structaredfmance transactions 
should document and maintain a 
comprehensive set of formal, firm-wide 
policies and procedures that provide for the 
identification, documentation, evaluation, 
and control of the full range of credit, 
market, operational, legal, and reputational 
risks that may be associated with these 
transactions. These policies and procedures 
should be reasonably-designed to ensure 
tfertenahje the financial institutionJa 
consistently and appropriately 
fflfmftgesnjajagge its complex structured 
finance activities on both a per transaction 
and relationship basis, with all corporate 
customers (including publicly and privately 
omted-corporate entities-aevefwftettt 
entities, iffld-md-mdunls) and in all 

_ Referent** tn l*fl"l risk in the Statement include the 
litipatifin rfalm that cam arise, as a resnlt nfjmhfic 
perceptimanf ailnahility. when a financial institution 
participates in a .transaction that is used hy a customer 
tn accomplish an flleffal imrnnse. whether or noting 
nature of the financial hwtttntion's participation hi <hs 
transaction gives rise tn actual lenal Hahility. 
- See Exchange Act Release No. 48230 (July 28, 

2003), "Written Agreement by and between Citibank, N.A. 
and the Office of the Comptroller of the Currency, No. 
2003-77 (July 28,2003) (pertaining to transactions 
entered into by Citibank, N.A. with Enron Corp.), and 
Written Agreement by and between Citigroup, Inc. and 

the Federal Reserve Bank ofNew York, dated July 28, 
2003 (pertaining to transactions involving Citigroup Inc. 
and its subsidiaries and Enron Coip. and Dynegy Inc.); 
SEC Litigation Release No. 18252 (July 28,2003) and 
Written Agreement by and among J J>. Morgan Chase & 
Co., the Federal Reserve Bank of New York, and the New 
York State Banking Department, dated July 28,2003 
(pertaining to transactions involving J.P. Morgan Chase 
& Co. and its subsidiaries and Enron Corp.). 

" - See Fishtail Bacchus, Sundance, andSlapshot: Four 
Enron Transactions Funded and Facilitated by VS. 
Financial Institutions, Report Prepared by the Permanent 
Subcomm. on Investigations, Comm. on Governmental 
Affairs, United States Senate, S. Rpt 107-82 (2003). 

- For institutions supervised by the Board, the OCC, the 
OTS, and the FDIC the statement will represent 
supervisory guidance. For institutions registered with the 
SEC, the statement will represent a policy statement. 
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jurisdictions where the financial institution 
operates. 

The board of directors of a financial 
institution has ultimate responsibility for 
establishing the institution's risk tolerances 
for complex structured finance transactions 
cweleHttWffituaeaiiking that a sufficiently 
strong risk control framework is in place to 
guide the actions of the financial institution's 
personnel and reaiiiringihe 
implementation of mechanisms to enable 
management to monitor the efficacy of the 
institution's control framework. The 
board of directors and senior management 
also should send a strong message to others 
in the financial institution about the 
importance of integrity, compliance with the 
law, and overall good business ethics, which 
may be implemented through a Code of 
Professional Conduct 

• As described further in the 
Statement, an institution's policies and 
procedures should define what constitutes a 
complex structured finance transaction and 
should, among other things— 

• Define the process that financial 
institution personnel must follow to' obtain 
approval for complex structured finance 
transactions; 

• Establish a control process for the 
approval of all new complex structured 
finance products; 

• Ensure that theEstablish a control 
process for identifying, evaluating and 
managing the legal and rcpntational awd 
legal-risks associated with a complex 
structured finance transaction, or series of 
transactionsrorc idontified-ftftd-eYaktated 
in both the transaction and new product 
approval process-aftd-appf&piiatelv 
fBftwagod by4he4fls&ntie»; 

• fciHSUt"^ ""tttftt • ,,ttnflftC'l''3i~ttlStitU'H0tt 

attti T" laputxMirl tttcrjrT C VIC vvtj "'ttiru 

documents the easterners' proposed 
aeeewrttftg trentmeftfln the context of 
complex structured finance transactions; 

entering kti»4he~frattsac-Befts that have 
been identified as appropriate for elevated 
review, establish a control processJox 
addressing and documentinalhe 
resolution of any management concerns 
identified in the review process regarding 
the customer's proposed aeeountingaax, 
reRiilatnry, disclosure, or other, treatment 
of a transaction, or the adequacy jilthe 
customer's understanding of the 

• Provide for the generation, collection 
and retention of appropriate documentation 
relating to all complex structured finance 
transactions; 

• bHStH'tf-ttidtProvide to senior 
management and the board of directors of 
the institution- F e m w appropriate and 
timely management TeporLs concerning the 
efficacy of the institution's control 
environmentlai complex structured finance 
activities; 

• Provide for periodic independent 
reviews of the institution's complex 
structured finance activities to ensttrexexify. 
that the institution's policies and controls are 
being implemented effectively and to 
identify potential compliance issues; 

• feftsttfePxovide for effective internal 
audit coverage of the institution's complex 
structured finance activities; and 

• Ensure thatProvide appropriate 
training for financial institution, personnel 
receive appropriate trmrifflg concerning 
the institution's policies and procedures 
governing its complex structured finance 
activities. 

An institution should establish a clear 
process for identifying those complex 
structured finance transactions that involve 
heightened legal and reputational risks. 
Once a transaction is identified as involving 
potentially heightened legal or reputational 
risk, the institution should ensure 
thatrifiyjate these transactions 
ej&vated-aiKJfor-a thorough review_bxan 
appropriate combination of independent 
control and senior personnel If, after 
conducting this review, the financial 
institution determines that a proposed 
transaction fflavisjikelyja result in the 
easterner filing materiatt¥-mtsleadt%' 
ffflaRewJ-statemeflfea violation of 
applirahleJag the financial institution 
should decline to participate in the 
transaction;^ condition its participation 
upon the-customer making express-a«d 
{K-e f̂irt-eH4iseie5t«=es-Fegar4Hig-t4« 
natwe-attd- 4ifta»tei94-i«paef-e^4he 
tfaftsaeHeft-ea-the-^ttstomer's finafletai 
ee«4tfieH-.-ertalre-6t-h«: -stepvte- e»iHf e 
^modification of the transaction or the 
customer taking appropriate stepsin 
nrovide a reasonable assurance to the 
financial institution dees-wet-pafHeif atf-w 
afl4ffiH^y^priate4ra*biK^(»a-th.3t no such 
violation will occur. 

The Statement includes examples of 
characteristics that may indicate that a 

transaction or series of transactions involves 
elevated levels of legal or reputational risk 
andihat thus, should be taken into account 
in determining whether the transaction or 
transactions should bejsuhiect to 
heightened review by the institution. The 
examples included in the Statement are not 
exclusive and institutions may differ in the 
sets of characteristics they use in identifying 
transactions that may involve heightened 
risks. 

Institutions, however, should be 
eemereative-wkeBexer-rise pmdeneeJn 
establishing these characteristics and the 
ultimate goals of all institutions should 
remain the same—to identify those 
transactions that require additional scrutiny 
at inception and to ensure thatsnhject 
transactions feeetvetfl a level of review that 
is commensurate with the legal and 
reputational risks associated withihe 
transaction and the nature and scnpc-flf 
the institution's role in the transaction. 

Because the Statement discusses sound 
practices related to complex structured 
finance activities—activities that typically 
are conducted only by larger financial 
institutions—the Statement would not be 
relevant and, therefore, would not apply to 
most small institutions. Moreover, an 
institution's policies and procedures 
concerning complex structured finance 
activities should be tailored to, and 
appropriate in light of, the institution's size 
and the nature, scope, and risk of its complex 
structured finance activities. 

The Agencies request comment on all 
aspects of the Statement and will revise the 
Statement as appropriate after a review of 
public comments. 

IH. Paperwork Reduction Act 

The Board, the EDIC, the OTS, and the 
OCC have determined mat the Statement, 
which will represent supervisory guidance 
for institutions supervised by the Board, the 
FDIC, the OTS, and tibe OCC, contains 
collections of information for purposes of 
the Paperwork Reduction Act of 1995 (44 
U.S.C. Ch. 35). The OCC, the FDIC, the 
OTS, and Board request public comment on 
all aspects of the collections of information 
contained in the Statement. Also, the OCC, 
FDIC, OTS, and Board request comment on 
whether institutions involved in complex 
structured finance transactions currently are 
in compliance with the Statement and the 
information collections therein. 

The OCC, FDIC, OTS, and Board also 
invite comment on: 
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(1) Whether the collections of 
information contained in the Statement are 
necessary for the proper performance of each 
agency's functions, including whether the 
information has practical utility; 

(2) The accuracy of each agency's 
estimate of the burden of the proposed 
information collections; 

(3) Ways to enhance the quality, utility, 
and clarity of the information to be collected; 

(4) Ways to minimize the burden of the 
information collections on respondents, 
including the use of automated collection 
techniques or other forms of information 
technology; and 

(5) Estimates of capital or start-up costs 
and costs of operation, maintenance, and 
purchases of services to provide information. 

Respondents/record keepers are not 
required to respond to these collections of 
information unless the Board, the FDIC, the 
OTS, and OCC display a currently valid 
Office of Management and Budget (OMB) 
control number. The OCC, FDIC, and OTS 
currently are requesting approval of these 
information collections from OMB, and the 
Board is processing Ibis collection under its 
delegated authority. 

The OCC, FDIC, OTS, and Board 
estimates of the total annual burden of the 
collections of information contained in the 
Statement on the financial institutions they 
supervise follow. 

OCC: The collection of information 
requirements contained in the Statement will 
be submitted to the OMB in accordance with 
the Paperwoik Reduction Act of 1995 (44 
U.S.C. Ch. 35). the OCC will use any 
comments received to evaluate the 
collections and verify its burden estimates. 
The OCC believes that only the largest 
national banks and U.S. branches of foreign 
banks are involved in these activities. 
Further, as a matter of usual and customary 
business practice and in light of recent 
events, involved institutions already have 
installed policies and procedures similar to 
those envisioned in the Statement However, 
institutions will have to verify and update 
their policies and procedures periodically to 
eiwtfresg that they are adequate and current 

Comments on the collections of 
information should be sent to John Ference 
or Camifle Dixon, Office of the Comptroller 
of the Currency, 250 E Street, SW., Mail 
Stop 8-4, Attention: Docket Number 04-12 
(1557-CSFA), Washington, DC 20219. You 
may also send comments by electronic mail 
tocamille.dixon@occ.treas.gov. You should 
also send a copy of your comments to OMB 

Desk Officer, Mark Menchik, Office of 
Information and Regulatory Affairs, Office 
of Management and Budget, Paperwork 
Reduction Project (1557-CSFA), 
Washington, DC 20503. Alternatively, you 
may e-mail your comments to 
mmenchik@omb.eop.gov, or fax them to 
(202) 395-̂ 6974. 

The potential respondents are the largest 
national banks and U.S. branches of foreign 
banks. 

Estimated number of respondents: 21. 
Estimated average annual burden hours 

per respondent: 1100 hours J. 
Estimated total annual burden: J2 100| 

burden hours. 
FDIC: The collection of information 

requirements contained in the Statement will 
be submitted to the OMB in accordance with 
the Paperwork Reduction Act of 1995 (44 
U.S.C. Ch. 35). The FDIC will use any 
comments received to evaluate the 
collections and verify its burden estimates. 
The FDIC believes that only the largest state 
nonmember banks are involved in these 
activities. Further, as a matter of usual and 
customary business practice and in light of 
recent events, involved institutions already 
have installed policies and procedures 
similar to those envisioned in the Statement 
However, institutions will have to verify and 
update their policies and procedures 
periodically te-e«swesa that they are 
adequate and current 

Comments on the collections of 
information should be sent to Thomas 
Nixon, Legal Division, Federal Deposit 
Insurance Corporation, 550 17th Street NW., 
Washington, DC 20429. Comments may be 
hand-delivered to the guard station at the 
rear of the 17th Street Building (located on F 
Street), on business days between 7 a.m. and 
5 p.m. Comments should also be submitted 
to the OMB desk officer for the FDIC: Mark 
Menchik, Office of Information and 
Regulatory Affairs, Office of Management 
and Budget, New Executive Office Building, 
Washington, DC 20503. Alternatively, you 
may email your comments to 
mmenchik@omb.eop.gov, or fax diem to 
(202)395-6974. 

The potential respondents are the 
largest state nonmember banks. 

Estimated number of respondents: 
5. 

Estimated average annual burden hours 
per respondent: [i 00 hours \ 

Estimated total annual burden: J5 (i< )\ 
burden hours. 

OTS: The collection of information 
requirements contained in the Statement will 
be submitted to OMB in accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. Ch. 35). OTS will use any comments 
received to evaluate the collections and 
verify its burden estimates. The OTS 
assumes that only the largest savings 
associations and savings and loan holding 
companies could be involved in these 
activities. Further, as a matter of usual and 
customary business practice and in light of 
recent events, involved institutions already 
have installed policies and procedures 
similar to those envisioned in the Statement 
However, institutions will have to verify and 
update their policies and procedures 
periodically to ensurega, mat they are 
adequate and current 

Send comments, referring to the 
collection by title of the proposal, to 
Information Collection Comments, Chief 
Counsel's Office, Office of Thrift 
Supervision, 1700 G Street, NW., 
Washington, DC 20552; send a facsimile 
transmission to (202) 906-6518; or send an 
e-mail to 
infbcollection. comments@ots. treas.gov. 
OTS will post comments and the related 
index on the OTS Internet Site at http:/ 
Avww.ots.treas.gov. In addition, interested 
persons may inspect comments at the Public 
Reading Room, 1700 G Street, NW., by 
appointment To make an appointment, call 
(202) 906- 5922, send an e-mail to 
publ1cinfb@ots.treas.gov, or send a facsimile 
transmission to (202) 906- 7755. You 
should also send a copy of your comments to 
OMB Desk Officer, Mark Menchik, Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Paperwork Reduction Project (1550-NEW), 
Washington, DC 20503. Alternatively, you 
may e-mail your comments to 
mmenchik@omb.eop.gov, or fax them to 
(202)395-6974. 

The potential respondents are the largest 
savings associations and savings and loan 
holding companies. 

Estimated number of respondents: 5. 
Estimated average annual burden hours 

per respondent: 1100J hours. 
Estimated total annual burden: |500j[ 

burden hours. 
Board: In accordance with section 3506 

of the Paperwork Reduction Act of 1995 (44 
U.S.C. Ch. 35; 5 CFR1320, appendix A. 1), 
the Board reviewed the Statement under the 
authority delegated to the Board by the 
OMB. The Board believes that only the 
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largest state member banks, bank holding 
companies, and U.S. branches and agencies 
of foreign banks are involved in complex 
structured finance activities. Further, as a 
matter of usual and customary business 
practice and in light of recent events, 
involved institutions already have adopted 
policies and procedures similar to those 
envisioned in the Statement However, the 
institutions will have to verify and update 
their policies and procedures periodically H? 
eHSH-reso that they are adequate and current. 

Comments on the collections of 
information should be sent to Michelle 
Long, Acting Federal Reserve Board 
Clearance Officer, Division of Research and 
Statistics, Mail Stop 41, Board of Governors 
of the Federal Reserve System, Washington, 
DC 20551. You should also send a copy of 
your comments to OMB Desk Officer, Mark 
Menchik, Office of Information and 
Regulatory Affairs, Office of Management 
and Budget, Paperwork Reduction Project 
(1557—To Be Determined), Washington, 
DC 20503. Alternatively, you may e-mail 
your comments to mmenchik@omb.eop.gov, 
or fax them to (202) 395-6974. 

The potential respondents are the largest 
state member banks, bank holding 
companies, and U. S. branches and agencies 
of foreign banks. 

Estimated number of respondents: 20. 
Estimated average annual burden hours 

per respondent: J100 hours.J 
Estimated total annual burden: jp,000j 

hours. 
The proposed Statement follows. 

Interagency Statement on Sound Practices 
Concerning Complex Structured Finance 
Activities 
L Introduction 

Financial markets have grown rapidly 
over the past decade and innovations in 
financial instruments have facilitated the 
structuring of cash flows and allocation of 
risk among creditors, borrowers and 
investors in more efficient ways. Financial 
derivatives for market and credit risk, asset-
backed securities with customized cash flow 
features, specialized financial conduits that 
manage pools of purchased assets, along 
with other structured transactions have 
usually served the legitimate business 
purposes of the customers of financial 
institutions and are an essential part of U.S. 
and international capital markets. 

Financial institutions have played an 
active and important role in the development 
of structured finance products and markets. 

Structured finance transactions are often 
employed to manage risk or for other 
legitimate business purposes, such as 
diversifying risks, allocating cash flows, and 
reducing cost of capital. The more complex 
variations of selected structured finance 
transactions have, however, placed pressure 
on the interpretations of accounting and tax 
rules, and this has given rise to significant 
concerns about the risks associated with 
certain individual transactions. More so, a 
limited number of transactions appear to 
have been used primarily to alter the 
appearance of a customer's public financial 
statements in ways that are not couststem 

^vJ4fr4^e-eeenoH^feal4tHrdiuuilJhkfa: 
present the impact of the transactions on 
the financial condition of the customer or 
to waperoprintely reduce a customer's tax 
liabilities in a manner iiKonsfctentaath 
applicable taxhra. In the most extreme 
cases, structured finance transactions appear 
to have been used in fraudulent schemes 
primarily to misrepresent the financial 
condition of public companies or evade 
taxes. Some financial institutions have been 
subject to criminal sanctions, and civil and 
administrative enforcement actions by the 
regulatory agencies, for participating in 
complex structured finance transactions used 
by a public company in reporting false or 
misleading financial statements. 

Wnattetftl-instiuittens are in a unk}w 

OTaflgmg-oi' participating-im-^afflfrlex 
C t n if*l'tn*fsft hnflnf*c* t rcirtrf^r>rn>T,ir. "ffM* 1nf>tr ait u ^ i u i ct"rtTiniivc^TtMitjttvtlt/ilo7 i\ji TrlCu 

theii-ettstemeFS—When a financial 
institution provides advice on, arranges or 
aet-tvdyiaaftrieHaatesperfBrms a 
suhstaotiaLrok in a complex structured 
finance transaction, it assumes the usual 
market, credit, and operational risks -aad«_It 
also mav-asstm^eassames potentially 
substantial reputational and legal risk to the 
extent that afl-eftd-ttser entefs-HWejfe 
customer uses the transaction for ttwpfepef 
tHffpesesunlawfiil purposes or otheaose 
in a manner inconsistent with the 
obligations of customer's management to 
shareholders. Considering the inherent 
complexity of many structured finance 
transactions and the many risks associated 
with these transactions, it is critical that 
financial institutions have effective risk 
management and internal controls relating to 
these products te-e)»ttfe-eft(«pi4ftmre|n 
order to comply with the law and to 
effectively monitor and control the risks 
associated with these transactions. Financial 

institutions may not engage in complex 
structured finance transactions in violation of 
the law and institutions that violate the law 
may be subject to enforcement action and 
civil or criminal penalties. 

The fegtrtfttePf-ageneiesAEencies have 
long expected financial institutions to 
develop and maintain robust control 
infrastructures enabling them to fully 
identify, evaluate and control all dimensions 
of risk associated with their business 
activities, hi the wake of recent 
developments, the Office of the Comptroller 
of the Currency, the Officeof Thrift 
Supervision, the Board of Governors of the 
Federal Reserve System, the Federal Deposit 
Insurance Corporation, and the U.S. 
Securities and Exchange Commission are 
issuing this guidance to financial institutions 
that we supervise ("financial institutions" 
or "institutions")"'5 to describe a 
ftufflkefthe core elements of, and ttu> 
principles that should guide a financial 
institution in developing, an effective 
system of internal controls and risk 
management procedures that we believe 
are useful to efteetivelytn. manage the 
risks associated with complex structured 
finance transactions. 

Because many of the core elements of an 
effective control infrastructure are the same 
regardless of the business line involved, this 
guidance draws heavily on controls and 
procedures that otHL-a«eneiesihe_Agencies 
previously have found to be effective in 
managing and controlling risks and identifies 
ways in which these controls and procedures 
can effectively be applied to the institution's 
complex structured finance activities. 
Financial institutions should consider this 
guidance in developing, or evaluating 
existing, risk controls for complex structured 
finance activities. 

Ihe-Agencies note, however, that the 
specific controls and procedures described 
in this Statement are not the exclusive 
means available to financial instHufionsla 
manage the related risks. Financial 

- These institutions ate national banks in the case of the 
Office of the Comptroller of the Currency, federal and 
state savings associations and savings and loan holding 
companies in the case of the Office of Thrift Supervision; 
state member banks and bank holding companies in the 
case of the Federal Reserve Board; state nonmember 
banks in the case of the Federal Deposit Insurance 
Corporation; and registered broker-dealers and 
investment advisers in the case of the Securities and 
Exchange Commission. The U.S. branches and agencies 
of foreign banks supervised by the Federal Reserve 
Board, me Office of the Comptroller, and the Federal 
Deposit Insurance Corporation also are considered to be 
financial institutions for purposes of this guidance. 

Oct 30 Draf t 
i 

mailto:mmenchik@omb.eop.gov


Federal Register / Vol. 69, No. 97 / Wednesday, May 19,2004 / Notices 

institutions may implement alternaike 
procedures and controls, based oaiheir 
individual circumstances and control 
environments, that are reasonable 
designed to accomplish eqnivalenjjjsk 
management or control objectives. These 
disk controls should supplement, nr niay be 
incorporated as an integral part of, the 
financial institution's more general internal 
controls and risk management systems, as 
appropriate. 

TilC-AgencieS-further note that this 
Statement is intended to provide puidanre 
tn financial institutions in formulating 
and implementing effective Dolicies-and 
prnrmhires for r.nmnlving with their 
responsibilities iinriVr existing laWJUld 
mmmpinp the fayal risks that mayjUJSfi 
muter ftTJatinp law, as a result of the 
nature of their participation in the 
rnmph»T structured finance activitieajiLa 
nisinmer thai involve YiniaiiOJBiLaf 
appKrahle law nr ntfier obKgat ionaJhis 
Statement is not intended to and dflesjlflt 
establish new legal responsibilities nr 
liabilities for financial fr-»t«-*t~— ~-

II. Definition and Key Risks of Complex 
TJIrimlui ill Fin miff Transactions 

Structured finance transactions 
encompass a broad array of products with 
varying levels of complexity. This guidance 
addresses complex structured finance 
transactions, which usually share several 
common characteristics. First, they typically 
result in a final product that is often non­
standard and structured to meet the specific 
financial objectives of a customer. Second, 
they often involve professionals from 
multiple disciplines within the financial 
institution and may have significant fees or 
high returns in relation to the market and 
credit risks associated with the transaction. 
Third, they may be associated with the 
creation or use of one or more special 
purpose entities (SPEs) designed to address 
the economic, legal, tax or accounting 
objectives of the customer and/or the 
combination of cash and derivative products. 
Finally, and perhaps most importantly, they 
mayjMLCertain cases, expose the financial 
institution to elevated levels of market, 
credit, operational, legal or reputational 
risks. These criteria are not exclusive and 
institutions should supplement or modify 
these criteria as appropriate to reflect the 
institution's business activities and changes 
in the marketplace. A financial 
institution's policies and proceduresiar 
the review of complex structured finance 
transactions should be reasonably. 

dcsignadjtQjnahleJtJfl. identify those 
complex structured finance transactions 
thatapaentlicighteneiljisksjrarjanting 
additional scrutiny ("Heightened Risk 
CSHs2i. ££rtain.olthejxiteriaJtnd 
circumstances that institutions should 
consider in identifying Hejphtcned Risk 
CSETS-are discussed in the section below 

efltijlcdJRepiitaimnal-afldJLepal Risk, 
Financial risks include, among other 

things, market and credit risks. Due to their 
inherent complexity, financial institutions 
participating in complex structured finance 
transactions also may face heightened 
reputational or legal risk. Financial 
institutions have been sued due to their 
involvement in complex structured finance 
transactions that allegedly facilitated the 
deceptive accounting or financial reporting 
practices of certain public companies. Legal 
risk also may arise in other situationsjfttet 
financial institution-fe 
involvedinstitutions perform a 
snhstantiaiiole in transactions IhbjreTfeeja' 
by customers to circumvent regulatory or 
financial reporting requirements, evade tax 

Jibilitiesr or fof&et^yjolafe other illegal €>f 
•>proper behovior by the 
tstemeiVkflal obligations or by 

management of a customer tn achieve 
objectives tbat violate management^ 
obligations to sharehnlder&Z Besides 
creating legal risks, these transactions may 
create substantial reputational risk for the 
institution. Reputational risk poses a major 
threat to financial institutions because the 
nature of their business requires maintaining 
the confidence of customers, creditors and 
the general marketplace. Importantly, 

reputational risks may arise even where the 
transactions involved are structured to 
technically comply with existing laws and 
regulations and accounting standards. 

Accordingly, financial institutions need 
to have strong controls in order to en-sun; 
f hd icmjduct their ac-Hon* HHrh-resrjwor ic 
complex structured finance 
transaefioHsactfadtJea—including 
structuring, marketing, sales, funding and 
trading activities—are conduct ed-in 
accordance with applicable laws and 
regulations, and Kv-eHswe-rhat-Ihe 
iiistnuticm-klettttfres's risk policy, and tn 
enable the institution to identify and 
appropriately eddressesaddceaa the 
potential reputational risks involved in these 
transactions. As discussed further under 
"Reputational and Legal Risk," an 
institution's policies and procedures should 
identify those eemplex struetur-ed-finattee 
transactions thM-mavHeiphteneri Risk 
fSFTs thai warrant enhanced scrutiny due 
to factors related specifically to reputational 
and legal risk. 

Although the foregoing (and this 
documentStatement more generally) 
highlights some of the most significant risks 
associated with complex structured finance 
transactions, it is not intended to present a 
full exposition of the risks associated with 
these transactions. Financial institutions are 
encouraged to refer to other supervisory 
information prepared by the 
ngenoiesAgencies for further information 
concerning market, credit, operational, legal 
and reputational risks. 
111. Guidelines for Incorporating 
Structured Finance Transactions Into 
Existing Management Procedures, 
Controls and Systems 
Role of Board and Management 

The board of directors (the Board) of a 
financial institution is elected by and 
accountable to shareholders, and is the focal 
point of the corporate governance system. 
Effective oversight by the boards of directors 
of public institutions is fundamental to 
preserving the integrity of capital markets. 
The board of directors, in its oversight role, 
is ultimate!} responsible for the financial 
well being of the institutions the\ oversee, as 
well as ensuring that the risks associated 
with the firm's business activities, including 
those activities associated with the offering 
and delivery of complex structured finance 
transactions, are appropriately identified, 
evaluated and controlled by management. 
The Board should establish the financial 

* —Fê -addrtienal guidance concorntng-ivhen 
a-fiwancial institution's-pattictpatkHv f̂Ht 
compter -stoetefed-fittaHefrlfimsaetieft-may 
vietote-tite-Federnl securities law. and the 

from'Annette L-Nazareth. Director. DivwieH 
e^4artwt-Regwtel46H^eciu,it)e5 avti 
E\clianije-€rOfflffli9siefl-.--te-Riehafd 
SpJWe«keU«H-«id-Beugla*:ft:r'*eedef.-dated 
&eeefftt»ej-4rj4«4j-(asaiinb!j at imp. 

For additional guidance cmwerninp wlie-m 
financial institntion's narikinajfoam a ctrmnlen 
strmatiircd financn transaction wny ™l»te flu-. Tedm-al 
stxnrities laws, and the haws for such potential 
liability, see letter fmm Annette I> Nararefli. 
IKreCtBT. division pf Vforlrot Reflllatinn, Sw-nrhifs 
and Kvrhanra Commission, to Richard SniHi-nfarihen 
and Douglas W. Roeder,dated .Paytnh?r4, Vim 

srkit(m/7M4i'and http://wviw.fKc.tmtK ynv\ 
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institution's threshe kJtoIeran.ee for the risks 
associated with complex structured finance 
products-an4-ei»tM^thifra^iffieHSitW 
sffitfHtaBandatf, the estaWishmentjota 
robust risk control fraroework-Mrin-fkee to 
guide the actions of the financial institution's 
persnnnelT and require the implementation 

of mechanisms tn enable management la 
monitor the efficacy of the institutinnlg 
fnnfrnl framework The BtMfd-skeHW 

ensure 4hatthe-fin8nciai institution has a!s 
risk control framework for complex 
structured finance transactions that 
iB€ktdessh."'lM inclmfe comprehensive 
policies that address the elements described 
below. 

Using guidance provided by the Board, 
senior management should implement a risk 
control framework for complex structured 
finance transactions that includes 
comprehensive policies, defined roles and 
responsibilities and approval authorities, 
detailed management reporting, required 
documentation, and ongoing independent 
monitoring and testing of policy compliance. 
In order to manage me risks associated with 
complex structured finance transactions, 
some institutions have established a senior 
management committee that is designed te 
enswega that all of the relevant control 
functions within the financial institution, 
including independent risk management, 
accounting policy, legal, and financial 
control, are involved hi the oversight of 
eemplox struclured-fiflaaee 
t^w^^iflmH^ffhtenwl Risk rSBTs The 

goal of such a senior-level risk control 
committee is to ensure that these-eemplex 
structured-finance activities that mny 

Foputational risk are compreheftsfvel-y 

firtuwftlktthmhject all Heightened Wisk 
CSFTs to comprehensive and consistent 
management and control on a company-
wide basis. This senior management 
committee regularly reviews trends in new 
products and complex structured transaction 
activity, including overall risk exposures 
from such transactions, and typically 
provides final approval of the most 
complicated or controversial complex 
structured finance transactions. The 
agenefesAjjjgncjes believe that such a 
senior-level committee can serve as an 
important part of an effective control 

infrastructure for complex structured finance 
activities.4"1 

Financial institutions may implement 
alternative control processes for the 
elevated review of Heightened Risk 

CSFTs. Arty such control processes 
should, however, involve independent 
control personnel, as well as personnel 
senior to or independent of the 
transacting business unit, in the BSJBSS. 

process. 

The Board and senior management also 
should send a strong message to others in the 
financial institution about the importance of 
integrity, compliance with the law, and 
overall good business ethics, which may be 
implemented through a Code of Professional 
Conduct. The Board and senior 
management should strive to create a firm-
wide corporate culture that is sensitive to 
ethical issues as well as the potential risks to 
the financial institution. The financial 
institution's culture and procedures should 
encourage personnel to elevate ethical 
concerns regardmga complex structoed 
finance transaction or series of transactions 
to appropriate levels of management 
Establishing a culture that encourages 
financial institution personnel to elevate 
concerns to appropriate levels of 
management may require mechanisms to 
protect personnel by permitting confidential 
disclosure in appropriate circumstances."-
Additionally., the Board and senior 

management should 

endgjumr to sirjuciuxe 
incentive nlansjsfi as. to av<MAaJh&£slmi 
practical, incentiYizingjtfiiffl&aclQrsJfl 
disxegardJegal orjejaitatiflnalxisk 
cxinsMeratians when executing complev 
structured finance transactions. {Query! 
what is expected herefl 
Policies and Procedures 

Financial institutions offering complex 
structured finance transactions should 
maintain a comprehensive set of formal, 

firm-wide policies and procedures mat 
provide for the identification, 
documentation, evaluation, and control of 
the full range of credit, market, operational, 
legal and reputational risks that may be 
associated with these transactions. These 
policies should start with the financial 
institution's definition of what constitutes a 
complex structured finance transaction and 
be designed to ensure thatcjoalfe the 
financial institutional appropriately 
it«maa,e5manage its complex structured 
finance activities on both an individual 
transaction and a relationship basis, with all 
corporate customers (including publicly 
and privately owned corporate entities. 
government entities and individuals) and 
in all jurisdictions where the financial 
institution operates.8*8 These policies may be 
developed specifically for complex 
structured finance transactions or included in 
the set of broader policies governing the 
institution generally. 

To be most effective, the institution's 
policies and procedures relating to complex 
structured finance transactions should 
specifically set forth the particular 
responsibilities of the personnel involved in 
the origination, structuring, trading, review, 
approval, documentation, verification, and 
execution of these transactions. 

Accordingly, these policies and 
procedures should address responsibilities of 
personnel from sales and trading, 
relationship management, market risk, credit 
risk, operations, accounting, legal, 
compliance, audit and senior line 
management The financial institution's 
policies and procedures should provide a 
clear framework for the approval and 
monitoring of complex structured finance 
transactions. Policies for relevant personnel 
should describe responsibilities for working 
with relationship managers, advising and 
counseling customers, disclosing 
information to customers, and providing 
relevant information to control areas. 

The institution's policies should e«stu=e 
tfatpjoyjdc for *hc appropriate 
identification, aggregation and 
manayemenLojthe market, credit, and 
operational risk associated with individual 
complex structured transactions-are 
appfepHate^Hdewttfiedr-ftggregatedriaitd 
tfiat«rged. A financial institution should, at 

- Financial institutions should eftSWMhatgtructurt 
the control processes egtafehshedflnaLeriahBsh fcr 
complex structured finance activities amsJajcomply 
with any informational barriers established by die 
institution to manage potential conflicts of interest, 
insider trading or other concerns. 

- The a^etttrte* Api-nrifs note that fee Saitanes-
Oxley Act of 2002 requires companies listed on a national 
securities exchange or inter-dealer quotation system of a 
national securities association to establish procedures that 
enable employees to submit concerns regarding 
questionable accounting or auditing matters on a 
confidential, anonymous basis. See 15 U.S.C. 78j-l(m). 

- In the case of U.S. branches and agencies of foreign 
banks, these policies should be coordinated with the 
group-wide policies developed in accordance with the 
rules of the foreign bank's home supervisor. 
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a minimum, also have procedures, controls 
and systems for complex structured finance 
activities that address the following: (1) 
Transaction approval, (2) new product 
approval, (3) reputational and legal risk, (4) 
accounting and disclosure by the customer, 
(5) documentation, (6) reporting, (7) 
independent monitoring, analysis and 
compliance with internal policies, (8) audit, 
and (9) training. 

Transaction Approval 
The policies and procedures of a 

financial institution should define the 
process that personnel must follow to obtain 
approval for a complex structured finance 
transaction. Policies for approving complex 
structured finance transactions should clearly 
articulate the roles and responsibilities of 
both transactors (e.g. personnel from 
origination, structuring, execution, sales and 
trading areas) and independent control staff 
(e.g. personnel from risk management. 
accounting policy, legal, and financial 
control) in analyzing, approving, and 
documenting proposed transactions. Policies 
should guide front office personnel in 
meeting their responsibilities to provide 
information on customer objectives and key 
risk issues (including those described below) 
to the appropriate approving personnel. 
Furthermore, it is imperative that the 
approving authority for Heightened Risk 
CSFTs includes representatives from 
appropriate control areas mat are 
independent of the transactors. Approving 
personnel should have appropriate 
experience and stature in the financial 
institution to eftsweoroyide proper 
consideration of elements or factors that may 
expose the institution to higher levels of 
credit, market, operational, legal or 
reputational risk While acknowledging its 
ultimate responsibility for the approval of 
complex structured finance transactions, the 
efaaflgatkminstitiitiQn's policies also 
should eleariy-ertfee-whettinriade 
Policies and procedures governing the 
Miffflffemeqtof third-party legal 
pfofessk>ftals-sheuld be engaged-te 
Fevievf-ai«i -Bpww-&H4ffiftsae&em.-aHd 
w-hm+lwd-pftft-y, tax and accounting «e 
te^c-pr-efessiwialvslieHld-fee 
emat^dexperta to consult on transactions 
in appropriate circumstances. 
New Product Policies 

Complex structured finance transactions 
also should be incorporated into a financial 
institution's new product policies. In this 
regard, a financial institution's policies 
should include a definition of what 

constitutes a "new" complex structured 
finance product and should establish a 
control process for the approval of each new 
product In determining whether or not a 
complex structured finance transaction is 
"new," a financial institution should 
consider a variety of factors -tttekKfaw. 
Such factors may include, for example, 
any structural variations from existing 
products, whether the product is targeted at a 
new class of customers, pricing variations 
from existing products, whether the product 
raises additional or new legal, compliance or 
regulatory issues, and deviations from 
standard market practices. When in doubt as 
to whether a complex structured finance 
transaction requires vetting through the new 
product approval process, financial 
institution personnel should err on the side 

tH~€OnS6rv3tl5ni flHa.Qfi_lJPfotf*jlfr<?tP t o l*i|lSf̂  

the issue with more senior, or other 
designated, personnel for guidance iu 
determining whether to route die proposed 
product through me process dictated in the 
new product approval policy. The new 
product policies for complex structured 
finance activities should address the roles 
and responsibilities of all relevant parties, 
including the front office, credit risk, market 
risk, operations, accounting, legal. 
compliance, audit and senior line 
management hi addition, it is imperative 
that the institution's policies require that new 
products receive the approval of all relevant 
control areas that are independent of the 
profit center before the product is offered to 
customers. 

A financial institution also should have 
in place controls that are reasonably 
designed to ensure thatsnhjeci all new 
complex structured finance products-affe-m 
foefc-subjeeted to the institution's 
established approval process. Moreover, 
subsequent to the new product approval, the 
financial institution should monitor new 
complex structured finance products to 
eBsweconfirm that they are effectively 
incorporated into the institution's risk 
control systems. 

Reputational and Legal Risk 
T4w 

Complex structured finance 
transactions may present heightenefftegal 
and reputational risks for financial 
institutions. These risks may ariselrom 
the financial institution's failure to 
comply with existing laws apnlicahleiflit 
or from the nature of the financial 
institution's involvementinatransaction 
in which the financial institution's 

customer (or its management), fajlaifl 
comply with, applicable law or other 
obligations. 

Heightened legal and renutatianal 
risks may arise from a number otaouma 
to which financial institutions should he 
alert,. They may arise from a mstom^r's 
proposed fax, regulatory nr accountinp 
treatment for a transaction, »r the 
manner in which a customer proriascsJfl 
disclose the impact of a complex 
structured finance transaetiifli in H* 
financial stateitiaifls. They may also arlw 
in circumstances where a cnstoim>r's 
management acts.ina manner thai 
violates mi»»»ft«foeot'a obligationsJa 
shareholders of the.customer, 

AJnancial institution that promotes 
a transaction structure, that is specificate 
tailored.to accomplish a particular-tax. 
accounting or regulatory nhfectfae 
assumes, related legal and mutational 
risks. In that context, the financial 
institution^ policies and procedures 
established by a finaneial-fflSHtfcrtieH-fer 

shetdd- ensure that-the-tega4-and 
1 CpUrt l t tCHlt t t TT3r\3 tl3MJlIUtv?CI'~tTJ'L,f] "It 

ITttnSftt-l tor1:"OF" b©ricS"CM"ITWMSQC110 rVi>7 • CUT 

transaction nnd-ftew-predtiefr-appf&val 
preeesses-aftd-efieetfvoly and 
appropriately managed by the 
itief iriifiiMi. \ ftnf\v\fi,e%\ incritiififiti TTTSTTTtrvtt/Trr • v rttio ricrurr 11 iat itttttv*ti 

should have effective policies, 
prvvceixxt wzr utter v o l rctorzrTcntrcraCasiitis 

f'nA f*T T'^rnrnfT it1 Ki i c i t i f^cr r>hi,f»f*t u m r 1 £-*»* ItIV vttsHOl Iivl jy^t?t3*» 11VS)'0> WCJCCtl VC& l\Ji 

entering into n transaction-ef-ser-ies-&f 
transactions and the economic subsfaaee 
of the transaotion(s). evaluating the 

and preveHtfflg4he4ifHmckl-institut<e» 

transaetiensTshonld he designed to 
provide a reasonable level of confidence 
that theproposed transactional 
structuring objective comports with 
relevant accounting, tax or legal 
standards of general application. These 
policies and procedures should require 
the involvement of independent control 
personnel and such outside advisors and 
experts as management of the relevant 
business unit or. control function may 
determine appropriate for this purpose. 

-Peltcie;. shou-ld-etpa+re-riat-the 
ew^KHitef-tH l̂efstainfe+he i44rxiHd-fettir-K 
f> i-e d k̂ -tvt̂ Ae-ttTS tftttcti e.i A financial 
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institution that undertakes responsibility 
to.design a complex structured finance 
transaction to accomplish a particular 
customer's specific ta»T acconntingJir 
regulatory objective may also subject 
itself to heightened contractual 
responsibilities and attendant liabilities in 
that role In instances where the financial 
institution is designing the transaction and 
advising the customer, the disclosureb-ta 
the-eastomer should includefinancial 
institution should, in. addition to the 
policies and procedures described above, 
obtain from the customer and retain— 
such information as the financial 
institution may require for the purpose of 
designing the relevant transaction. The 
financial institution should additionally 
provide to h» customer an adequate 
description of the material economic 
characteristics and risks mofthe proposed 
complex structured finance transaction as 
woll as disclosure ofanvand disclose any 
material conflicts of interest associated with 
the financial institution's participation in the 
transactionT-Policies shoukf-alse 
artietriato when a proposed transaetien 
i»f>ni i n*i^" i/Mi' tif^^f li^H&isifHotlf' h v r"h*^ Ticttxm Co aviviivivvicugviiicriiXv ""» 

customer that the transaetteft-has-beeB 

ef-the-ettstefflef^-managenient. 
M n t t v i t r ie t a n n i n o~ n / ' i i c f r rvmnr *£ 
1 TVtVVltHISfell ICtrllX (1 wUSlUHICI 3 

sophistication and structure of ajand 
should take steps to confirm that the 
transaction, and any related riska^are 
understood at an appropriate hateLflf 
management at the customer. 

Similarly, a financial institution 
should have policies and procedures that 
are designed to address situations in 
which the, financial institution believes. 
based on the information available to it. 
that a customer may not understand the 
terms, characteristics or risks of a 
proposed complex structured finance 
transaction. In such cases as wellihe 
financial institution should take stepsJp. 
confirm that the transaction and 
attendant risks are understood atan 
•appropriate level of managemenlatihe 
Customer. If. following such stepsjhe 
customer determines to pursue the 
transaction, the financial institutina 
should refer the transaction for efaated 
review within the financial institiitinnJf 

the financial institution proceeds with the 
transaction, it should documentjand 
retain its own analysis and the 
information it has provided to the 
customer.1! 

Applicable law, such as the Internal 
Revenue Code and rules thereundexaa 
the case of material advisors, the 
Securities Act of 1933. in the cascoi 
underwriters, and self-reRnlatory 
organization rules, in the case of securities 
firms, among others, may impose specific 
responsibilities directly on financial 
institutions in connection with complex 
structured finance transaction, the 
financial institution should evaluate the 
H>î £h5f~a-trMisavtt0fHHfty-have-en4he 
irftxHiGicii inStltttHOtt""S •IHJEHiKitiO'tt &T 

fraftelHse-vakie activities. depending on 
the circumstances of the transaction and 
the, nature of the financial institntian!& 
role in the transaction. Similarly, statutes 
and common law may impose liability on 
a financial institution that knowingly 
provides substantial assistance to_a 
customer that is engaged in a YrolatioiLpf 
applicable law." Financial jnstitatiana 
should have policies and procedures 
designed to familiarize personnel with 
these responsibilities and BahilHfegJa 
effect compliance with-saeh 
responsibilities and to protecLthe 
institution from incurring such liabilities. 

Petieies should outline 
respemsibrlmes-ef-the-sates force, from 

pef-sermehfer-analyzing and 

f^i:te«tl4fistttrti«ft:s-p€4i«ies-aftd 
preee4«fes^iewW-estafeli*ti-efke«a-er 
factors for when concerns related to a 
pflrt-ic«4ai^sti:aettH:ed4inance transaetter) 
witiHieeesstfaie-a-66fflprdiensfr<; 
evak+aHon of the -̂ma-ttTOen ŝ-efliife 
reteti etislHp-witli-a-etJstewhH"-

Petteies-sheH-ki-eftsaFe-tliat-eempleH 
sHĤ eHH=ed-f««Hwe-f-t:9flsa€Hefl-!HH:e 
rwe^ve4^w^-een*B^em--ba*i-<^-hj-4he 

firm neiaM ftstrttweft^^aa-l-depaftrHwm 
aftdt-ivhej-v-afpepriftfer-by-iftdepeHdeflt 
etrtside-eenftselr—Itt-genemlr the •> 
financial insWotkw ŝ-legaf-elepfH^B^ew 
^ettlii-fevtett^-eempte^^m-jet+hr-ed 
ftmttw«4Fa«saetieft&-as-paFt-e^fi>e 
A.cuT.ra'Vi *fi i lirt'V^riWig .I s>t rn 1 nf>jjii'ci*MTi ^ ,TI i t m i • 
ttppTTT* n t p i t»t;c5si: iiCt™ctl j:3Cl S t ' t i l iv I TTICVT 

he-assigned to-business units or-af-efw 
where-etym^e^-stfttefHfed-ft'ftnsaetkHis 
erigifiate-te-eBsttfe-the legal 
4epar+me»H^4tB^l¥effletH-thfetight)tt'. 
lH6''t,î il&3'Gi,iOil, '̂''Q©V,©itVB,H1,Oflt;*'0F 
fiRfmevfti-iftstltttfbns may assign-speerfie 
kgftl-pefseftnel-te-eaeh-eempie^ 
stfttettired tmanee^raasaetieft: 
fftdepeftdettt-tnefttterinti: by a risk 
eentrel group or comptianee-ttnft-sheHld 
ertswe-that-a-H-eemplex sirucfafed 
tratisaetjens-reeeive appropriate-legal 

/Ti'gfTlrtCi irA n\f tnr* w i c f A n i P f TT*frtiln>tiT>n t ura t s i t r o t tTP try 11 i c v u s i i ^ t r t c tv * *-*£ • • ***v* » 

capital requirements; the enforocafcihiy 
of any netting and collateral agreements 

assessments, customer assurances: 
msttrafteo considerafi«m-and-ta\HSstie'>-
Because transactions may involve 

documentation procedures that-afe 
Hrufcinfn^rJ tf\ I^ILCI if/iv t l i n f A*ir*M UCOIgTl Cvt l O T-trot*fC 111(1T SJtKJtl 

eebtnterparty's obligations are-redi-teed 

financiaf-vnst-kttriens shou44-ettswe4hat 

r\\in 1iTirvi in_l ir \ i i<;n r\t* t-Mttotfif1 r^fMintJAi CftitlilttCTj III""llvCloC xjt t 'U L 3*ttv CfITtraV?l 

a<^haHlrese-professiona4s-are-prev«kd 
the-deeufnefttatien and other 
tn-fermatian-needed to preperiy-evaktate 

A financial institution that becomes 
aware of facts that raise questionsLas-ta 
whether its customer may be engagedin, 
or intend to engage in, conduit that is 
likely to violate applicable law or other 
obligations or otherwise create 
reputational risk for the financial 
institution, should take appropriate steps 
to identify, evaluate and address such 

The policies andjroccdiires otajmaraial 
institution should specify theperiods for retention-af 
records and documents consistent with applicable 
IttRal requirements. 

See. e.p„ Office of the Comntrollerof the 
Currency Banhinn Circular V7, Kisli Management of 
Financial Ttarjgafoes^ 

12 
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legal and reputational risks and-shauid 
have in place an effectiye framework of 
policies and procedures for doing_sn. 

ffJMowinp section mnved to follow 
high risk characteristics section below.] 

C-m'eiw-l-evakiflt-ieHS-t)̂  the 
e0tisetfneflees-t>f-a rftrHjartH-ren-Ht-e 
pftrtit'Hlarty i+i>peFtam-wl>en-fhe 
K-aftsaetiett 4s"destgned-to -aehieve* 
e« stetttei' ir-mi&tveKil-reiJet'tmg or 
complex- ta\-ftbj«el-ives- • l^retes-shotry 
e)eaf4^-d«fiHe4lie+yi3es-ef-t;-Hetimstane«i 
\v4tefe-ttae-appr-0va4 affftHitraelieFfci or 
patterns of trnnsactioRsEoJicies-ahfljuld 
identify criteria to consider in 
determining whether approval of a 
complex structured fi"« "re transaction. 
or series of transactions, should be elevated 
to higher levels of financial institution 
management for reasons specific to legal or 
repiitntirmal risk, in addition to those 
circumstances in. which the financial 
institution 18, SPecific«% aware of facts 
that raise questions as fti whetherJta 
customer may hie engaged inT nr intend to 
engage in. conduct that would violate 
annticaMe Uw nr other nhlittatjoî s or 
otherwise create legal or rwintational risk. 
In creating procedures for elevating certain 
^wflgtkwasnri, Brightened Risk CSFTs 
to higher levebjoj^cxntiny-, financial 
institutions should identify the 
characteristics of those transactions, or series 
of transactions, that increase reputational and 
legal risk. Institutions should be 
r.nnKarvnl4vg-wheadraw on the resources 

of experienced peraonneLin identifying 
these characteristics. While institutions may 
differ in the sets of characteristics they 
identify, the goals should remain the same— 
to identify the transactions that require 
additional scrutiny at inception and to 

such Heightened Risk OiFTs to a level of 
review that is commensurate with the legal 
and reputational risks associated with the 
transaction and the nature and scope of the 
institution's role in the transaction. 
Examples of characteristics that should be 
considered in determining whether or not a 
transaction or series of transactions might 
need additional scrutiny include: 

• Transactions with questionable 
economic substance or business purpose or 
designed primarily to erptertaehieve 
questionable accounting, regulatory or tax 
g.tiiJetiiWSobiectives (particularly when 
executed at year end or at the end of a 
reporting period); 

• Transactions that require an equity 
capital commitment from the financial 
institutionjhat is unusual in the context of 
the relevant type of transaction; 

• Transactions with terms inconsistent 
with market norms (e.g., deep "in the 
money'' options, non standard settlement 
dates, non-standard forward-rate rolls), 
other than for legitimate «nd apparent 
business objectives; 

• Transactions, for which standard 
documentation, exists, using non-standard 
legal agreements (e.g., customer insists on 
using its own documents that deviate from 

and apparent business objectives; 

• Transactions involving multiple 
obligors or otherwise lacking transparency 
(e.g., use of SPEs or limited partnerships^ 
other than for legitimate and apparent 

• Transactions with unusual profits or 
losses or transactions that give rise to 
compensation that appears disproportionate 
to die services provided-eft to me risk 
assumed by the Mistitutiaryjor-the 
innovative character of the transaction; 

• Transactions that raise concerns 
about how die client will report or disclose 
the transaction (e.g., derivatives wim a 
funding component, restructuring trades with 
mark to market losses); 

• Transactions with unusually short 
time horizons or potentially circular transfers 
of risk (either between the financial 
institution and customer or between the 
customer and other related parties); 

• Transactions wife oral or 
undocumented agreements, which, if 
documented, could have material legal, 
reputational, financial accounting, financial 
disclosure, or tax impkcations;-''— 

• Transactions mat cross multiple 
geographic or regulatory jurisdictions, 
making processing and oversight difficult, 

other than for legitimate and apparent 
business. objectives; 

• Transactions that cannot be 
processed via established operations 
systems; and 

• Transactions with ski fti fiem>? 
I ev effrgerunusual leverage. 

Although characteristics, such as those 
enumerated immediately above, should he 
taken into consideration in evaluating 
individual complex structured finance 
transactions, none of the foregoing 
characterfotiMn '"dividnally nr in 
combination, will necessarily indicate_thc 
eiistetwe of heightened legal or 
reputational risk requiring an elevated 
level of review., The, determination 
whether one or more such characteristics 
- or other characteristics - gives riseJa 
heightened Wal or reputational risks 
should he i««H» hv those involved Jnihe 
transaction .approval process for-the 
relevant business nnit,, in consultation 
with such inrfflpenrienf control personnel 
or outside adviynrs as tiie business unit 
determines appropriate under the 
circumstances, based on the facts and 
circumstances of the particular 
transaction «ud the information known to 
the transactors. 

Having developed a process to identify 

may pose higher levels of legal and 
reputational risk, financial institutions 
should implement procedures to address 
these risks. These procedures should, among 
other things, he reasonably designed so 
that. 

d i i a u i c Lxittr ottlii u u p i \> virrg, caxrii 

of the-mstitutiuft"-»r^latieBfrlHf»wtb-the 
.^i ifirAfYiffrt* n u n v\id r*voIt if>ror"i i? i f i ^traix'inui tiiJU H I T S t ^ u i w u t t - t i emu, 

deeofflented the customer's basiness 
©t̂ 6t5riv6S'''T0'i'""d 1 tenn^ into tiro 
traflsaetieRr-the ee&nemie-sttbstafiee-et" 
the-tfaftsaetr&ftr and the petential-legaj 
ftfld-feptrtatiefld-risfesStaff approving am 
Heightened Risk CSFT conducts a 
thorough evaluation of the transaction 
features or other considerations identified 
as presenting heightened legal or 
reputationaLrisk to the financial institution; 

• JjftsweThere is a thorough review 
and evaluation of whether credit exceptions. 
accounting issues, rating agency disclosures. 
law suits against the customer, or oilier 
factors expose the financial institution to 
unwarranted legal or reputational risks: 

-4te4tem4s^et-ffirefttfed -te-includi? 
trfhitk*«al.-HOH^mdtftg--'-e9fft4%rt: -letters 
pfm it4^4rt4+w>i«Ki4-io«*WBtWte-«vthe--l«aii 
pree-ess-wherei-for ^-aftifikr the parentr-e^a 
te»i-etPie)»ai-s4frt-c54km -tbe-e«slemeHfrft^ 
\ha pafd»t -subgidtaPr-f-k -aH-iiUettiv. I and 
rmpeftwKr pat^-oi^3-p9f^^-eee FatidKSr 
13 

This item is not intended tojnciade trailitionnl, 
iwn-MmHnn "comfort" letters tmrridetl to financial 
Institutions In the loan nrraassjingre, for i-rample, t|w. 
parent of a loan customer states that Uw nutuMJ 
ft g. the parent siinsiriiary) is an integral and 
important part nf rh« parent* s operations. 
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• DeveJop-mid-HttplemeHf 
o tVcc t i v eEffectiyft internal communication 
procedures to-emm-eare developejLami 
implemented so that all financial institution 
personnel responsible for transaction 
approval and monitoring receive, and 
document in a timely manner, eiHHpJ ere 
and aeettmeappropriatc information 
about the transaction, the customer's 
purpose(s) for entering into the particular 
transaction, and me materiality of the 
transaction to the customer, 

• fasHre-suffieiefrtSiiffirieitt time is 
allowed for a detailed, thorough review of 
the transaction by the relevant personnel; 

• fenstire thai coiBplesCnninlei 
structured finance transactions identified as 
having heightened risks receive a thorough 
review by senior management for an 
evaluation of credit, market, operation, legal 
and reputational risks to the financial 
institution; 

• firwHfft-thftl-rompI PvCnmplei 
structured finance transactions mat are 
determined to present unacceptable risk to 
the financial institution are declined; 

• fissure- t-hat-thelhft Board and 
senior management periodically assess the 
financial institution's tolerance for risks 
associated With complex structured finance 
transactions; and 

nnd risks ef the transaction, and 
articulate when a proposed transaction 
r-et{tiiiesaekHewledgeHTetrt-efre¥fgw-by 
higher-levels of a custetfter^s 
mnnnnOTnftnt.jnrietaiiyi nnw redundant! 

[Following text moved from 
pit-reding section: Note; We believe the 
following is overly prpwrintive and 
unnecessary in light of <*<* earlier 
requirement that an institution's nolicies 
must specify the roles and resniwisibilities 
of personnel (including control 
nersonnel),_Policies should outline 
responsibilities of Uie sales force, front 
office, credii nnd other risk control personnel 
in connection with the management of the 
legal and rcpulational risks associated with 
complex structured finance transactions. In 
addition, a financial institution's policies and 
procedures should establish criteria or 
processes for determining whether concerns 
related to a particular structured finance 
transaction will necessitate a comprehensive 

evaluation of the institution's entire 
relationship with a customer 

Policies should require that complex 
structured finance transactions be reviewed 
on a consistent basis by the financial 
institution's legal department and. where 
appropriate, by independent outside counsel 
In general, the financial institution's legal 
department should review complex 
structured finance transactions as part of the 
approval process. Legal personnel may be 
assigned to business units or areas where 
complex structured transactions originate lo 
ensure the legal department's involvement 
throughout the transaction's development, or 
financial institutions may assign specific 
legal personnel lo each complex structured 
finance transaction Independent monitoring 
by a risk control group or compliance unit 
should ensure that all complex structured 
transactions receive appropriate legal review. 
including review by outside counsel where 
appropriate. 

Areas for legal review include financial 
institution permissibility, disclosure by the 
customer, regulatory capital requirements. 
the enforceability of any netting and 
collateral agreements associated with the 
transaction, suitability or appropriateness 
assessments, customer assurances, insurance 
considerations and tax issues Because 
transactions may involve multiple 
counterparties located in different 
jurisdictions, the financial institution should 
establish review and documentation 
procedures that are designed to ensure that 
each counterparty has the authority to enter 
into the transaction and that each 
counterparty's obligations are reduced to 
legally enforceable contracts. Financial 
institutions should ensure that any legal 
reviews are conducted by qualified in-housc 
or outside counsel and that these 
professionals are provided the 
documentation and other information needed 
to properly evaluate the transaction. 

Careful evaluations of the consequences of a 
transaction are particularly important when 
the transaction is designed to achieve a 
customer's financial reporting or complex 
tax objectives.1 

Accounting and Disclosure by Customers 

As noted above, complex structured 
finance transactions designed primarily to 
achieve Financial reporting or complex tax 
objectives may require greater scrutiny due 
to possible legal and reputational risk 
implications. FOTtr-afli*efit?rtfr-klefit+l:5ed 
asrtiHeK-ifig- ehev^etM^ksHeighiencd 
Bisk£SEIs , the financial institution's 

procedures should crrsufe-tha-trequire staff 
approving the transactions {".obtain and 
document eBrnplete-afid-eeenHHe 
H+fcr-fHatkw-a^OHHhe-ettStot*ieF1'1 

piepase^-iiectrttfmRjt tfeahweni-H-tlw 
HFatt̂ aericwr-fiiifraei-al- d+setass+n*. 
eetatmg-to-thetransHetioH.-as-weit-aA-itw 
ottsloHWf:s -ebjeetives-fof -etrteFmg- Htte 
the transactienaichJpformatinii as it 
determines appropriate in evaluate the 
issue or considerations giving r iseia 
heightened legal or reputational-riskin 
the institution. The institution's policies 
should ensure thatprovirie for this 
information istn.be, assessed by appropriate 
personnel in the approval process and 
thatfar. these personnel tOLConsider the 
information in light of financial, accounting, 
rating agency disclosure, or other 
information associated with the transaction 
that may raise legal or reputational risks for 
the financial institution. 

"l^+maHektl^HstitHtiot^-paliefeN 
akse-shetrfd address-when -third party 
flipc.t'vi iT^liTVr rtrrtff^gciAnn c f ihr \ i i\/\ nai t r e V U t J i l i r t l j ! . L'l VJiCO&lOTTOrzr^)ItVTUTtl X?C 

\.4rn*ntf*^rfT* TMI^TP 0101./ hi? Pii*f*inn^frnnrvAc iTiWrtSC'Vtrr;"tiTCIC TfrtiY u c v i I v n r r r a t t n i w S 

\vltere4he-tififtHeiftl-i nst it u tww-er the 
third-party acceunting professionnte-U 
engages will wish te-communieate 
directly with-fee-ettstomer-s 
ffldependent auditor-s^e-disetfts-the 
transaction Independent monitoring of the 
approval process (discussed below) should 
enatrehe-designed to confirm mat 
personnel adhere to established requirements 
for obtaining a review by third-party 
uuvUiJiiiu-iiLo V.JI cuitiiiitimim iiigi v\ uu mc 
customer's independent auditOFappjayal 

In any instance where the financial 
institution determines that a proposed 
transaction mavis Kkely to result in the 
customer filing materially misleading 
financial statements, the financial institution 
should take appropriate actions. Such 
actions may include declining to participate 
in the transaction or conditioning its 
participation upon the customer making 

fegafdiHg4he4tftHH:e-ftHd-fi««fletal 
impact ef the-transact ten-OH-the 

reasonable assurances regarding its 
prospective disclosure. The ultimate 
objective is to take steps to effttw? 
that protect the financial institution dees 

Het-pa#tett^e-HHt#4t^tHH?'^Ma^fcnni 
participating in a transaction^hatpresenta 
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unacceptable legal or reputationaLxisk. 
As part of this process, financial institutions 
should consider seeking representations and 
warranties from the customer stating the 
purpose of die transaction, how the customer 
will account for the transaction, and that the 
customer will account for the transaction in 
accordance with applicable accounting 
standards, consistently applied. "— 

The financial institution also should 
develop procedures to address the creation, 
acquisition, and use of institution and client-
sponsored SPEs. When a structured 
transaction requires the establishment of 
such an cntilv. the financial institution 
should implement an SPE approval process 
thai permits the risk control groups to 
evaluate the accounting, legal, and tax 
issues Effective review ma\ protect the 
financial institution against accounting, 
legal, tax. and reputational risks Financial 
institutions should also monitor the use of 
SPEs by providing periodic updates to 
executive management and maintaining a 
database of all SPEs created to facilitate 
structured finance transactions. 

Documentation Standards 

The documentation that financial 
institutions use to support complex 
structured finance transactions is often 
highly customized and negotiated. Careful 
generation, collection and retention or 
documents associated with complex 
structured finance transactions are important 
control mechanisms in minimizing legal and 
credit risks, as well as reducing unwarranted 
exposures to (lie financial institution's 
reputation. Policies and procedures should 
ensure that transaction documentation is 
appropriately detailed and transparent for 
review by all control or approval functions. 
When in doubt, financial institutions should 
err on the side of conservatism and retain 
documents associated with transaction due 
diligence, approval and monitoring. 
Financial institutions should maintain 
eempre hensi ve-documefltalttw-for eW 
mtttsaettetis •appfeveA-as-well-as 
efaa-pptwed transactions with 
eeHtroversiol elements U'.y.:-dewed-w 
t^e-fewl-stages-ef-apprGval-ef-dtte-te 
e«5teflWH:e^e5ts4er-|3artt€ttkfr4ef:t«-s 
r-etjtt ir-'mg-atMffw Ral •3eftrtw\4cecfltda 
that document; (1) the material terms_M 
any approved transaction (or such other 

records as. an institution's polioesspecifc 
as-tvidencejtfihejtepns of transactions. 
sjitunittcdJor jparovfll); (2)jf the 
transaction is approved supjecttn 
conditions^-thc friegant.c""ri'tM*"'iflnd 
records of their satisfaction; and (3| a 
record-Of the agenda JMVand final actions. 

structured .finance transactions are 
reviewed and acted unnn 

The documentation policies of a 
financial institution should seek to ensure 
that all counterparty obligations ore reduced 
to legally enforceable written contracts. This 
would include the use of term sheets. 
confirmations, master agreements, netting 
agreements, and collateral agreements or 
comparable documents. An institution 
should hav c systems in place to track the 
status of documentation on a dcal-bv -deal 
basis to ensure dial counterparties execute 
and return all necessary contractual 
documents. The responsibility for drafting 
transaction documents, or selecting 
appropriate templates, should be assigned to 
personnel who can identify legal issues (e.g.. 
enforcing collateral or netting agreements in 
foreign jurisdictions), and have been given 
guidance on when to escalate issues 
involving the drafting process to higher level 
legal staffer management. Financial 
institutions that engage in a significant 
number of complex structured finance 
transactions may find il beneficial to 
establish a specialized documentation unit. 

The financial institution's documentation 
standards also should clearly assign 
accountability and strive fix: transparency in 
the approval process and ongoing 
monitoring of exposures associated with 
complex structured finance transactions. 
Such standards should include appropriate 
guidance on:**— 

• Generation, distribution and retention 
of documents associated with individual 
transactions. In addition to standard legal 
documents, such documentation should 
include, as appropriate: 

—Deal summary, including a list of deal 
terms 

--Analysis oi opinions (both formal and 
informal), prepared internallv or by third 
parties, regarding legal considerations, la.x 
and accounting treatments, market v iabilily 
and regulator* capital leijuirenicnis for am 
and all parties 

—Marketing materials and other kc> 
documents provided to the customer 

—Internal and external correspondence. 
including electronic communications. 
regarding transaction development and due 
diligence 

—Transaction and credit approvals 
(including any documentation of actions 
taken to mitigate initial concerns, such as 
providing additional client disclosures or 
changing deal structures) 

—Minutes of critical meetings with the 
client 

—Disclosures prov ided to the customer 
(including side letters or'other documents 
addressing terms or conditions of the 
transactions), including disclosures of all 
conflicts of interest and descriptions of the 
terms'of the complex structured finance 
transactions 

—Acknowledgements received from the 
customer .concerning the accounting, tax, or 
regulator}- implications associated with the 
transaction 

• Generation, distribution and retention 
of documents such as minutes of meetings of 
committees and control groups prepared in 
sufficient detail to indicate issues raised. 
approval or rejection of a transaction. 
rationale or factors considered in approving 
or rejecting a transaction and contingencies 
or items to be resolved pending final 
approval. It may be practical to assign a 
specific coordinator or central location for 
the maintenance of committee and control 
group minutes. 

• Generation, distribution and retention 
of information demonstrating final resolution 
of items still pending at time of transaction 
approval. 

• Generation, distribution and retention 
of key documents associated with ongoing 
communications with the customer. 

« Generation, distribution and retention 
of key documents showing the financial 
institution's monitoring of exposures and 
periodic assessment of reputational and legal 
risk considerations 
Reporting 

Regardless of the approval structure, the 
financial institution should define the 
complex structured finance transaction 
reporting requirements appropriate for 

— Of course, financial institutions also should 
ees+HiJggtfjm that the institution's own accounting for 
transactions complies with applicable accounting 
standards, consistently applied. 

15 
In Bws context, ronilitions roifftit include. 

contrachiaLprnvisions, representations or warranties, 
or legit or other expert nrdirions or advice. a&Jhe 
relevant dee isionrnakers determine appropriate 
under tiin riraimnfamces. 

— Of course, financial institutions must continue to 
comply with all applicable laws and regulations 
governing the making and keeping of records and reports. 
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various levels of management and the Board. 
Financial institutions should develop and 
ensure thatprnyide for reports 
summarizing pending and contemplated 
complex, structured finance transactions 
atetoJhe disseminated to appropriate levels 
of management for their review and further 
distribution. At a minimum, the financial 
institution should establish an independent 
risk function that prepares a periodic 
summary of significant trends in complex 
structured finance transactions and a brief 
summary of eachjatnan""" at«** deal 
determined to involve heightened risks. In 
addition, management should establish a 
process for reporting transactions viewed as 
possessing higher risk. 

Independent Monitoring, Analysis, and 
Compliance With Internal Policies 

The events of recent years evidence the 
need for a strong compliance function in 
those financial institutions engaged in 
complex structured finance transactions. 
Financial institutions should develop and 
enforce procedures to conduct periodic 
independent reviews of complex structured 
finance business activity to easttfecnnfina 
that policies and controls are being 
implemented effectively and to identify 
complex structured transactions that may 
have been executed without proper approvals 
or which may indicate problematic trends. 
These reviews should cover all the processes 
involved in creating, analyzing, offering and 
marketing complex structured finance 
products. Procedures should identify 
departments and personnel responsible for 
conducting reviews and surveillance. 
Generally, compliance management oversees 
this monitoring and analysis, with 
considerable assistance from personnel in 
finance and operations. 

The establishment of an independent 
monitoring and analysis program often 
requires considerable work, as unique 
reports often need to be set up for 
specialized products. Elevated monitoring 
should be directed to those transactions or 
relationships that the financial institution has 
identified as presenting heightened legal or 
reputational risks, based on the factors and 
considerations discussed above under 
"Reputational and Legal Risks," or where 
the transaction or pattefHsafiriea of 
transactions pose greater credit or market 
risk. Such monitoring may include more 
frequent assessments of customer exposures 
and elevation of findings to a higher level of 
management in the financial institutioa 

Compliance functions often are 
organized along product lines, and this 
structure may prove challenging when 
offering complex structured finance 
transactions that cross product lines. 
Praciiccs dial may assist financial 
institutions in establishing proactive 
compliance functions include, but are not 
limited to: 

• Assigning onsitc compliance officers 
for each traded product or business line and 
establishing a process for communication 
across product lines, legal entities, or regions 

• Developing comprehensn e 
compliance programs that address 
responsibilities for risk assessment. 
identifying and managing conflicts of 
interest, and require policy implementation. 
training, monitoring and testing 

• Establishing clear policies that 
govern product and transaction approval. 
require the pre-npproval of higher risk 
transactions, and define standards for 
marketing materials 

• Conducting periodic reviews of 
derivatives and complex structured 
transaction documentation and policy 
compliance 

• Reviewing trading activity to identify 
off market trades, synthetic funding 
transactions, unusually profitable trades and 
customer relationships and trades that 
present reputational concerns 

• Conducting a periodic assessment of 
the supervision of sales and trading 
personnel and policy compliance. 
Audit 

The internal audit department of any 
financial institution is integral to its defense 
against fraud, unauthorized risk taking and 
damage to the financial institution's 
reputation. These are all areas of concern 
with respect to complex structured finance 
activities. The complexity and relative 
profitability of these activities may add to 
the difficulty of analysis and increase the 
incentives for risk taking. For these reasons, 
the internal audit department in conducting 
its review of complex structured finance 
activities should audit the financial 
institution's adherence to its own control 
procedures, and further assess the adequacy 
of its policies and procedures given the 
nature of its complex structured finance 
business. 

Effective internal audit coverage of 
complex structured finance transactions 
requires a comprehensive independent audit 
program that is staffed with personnel that 

have the necessary skills and experience to 
identify and report on compliance with 
financial institution policy and procedures. 
These necessary skills and experience should 
include an understanding of the nature and 
risks of structured transactions, as well as a 
detailed understanding of the institution's 
policies and procedures. Internal audit 
should validate that all business lines and 
individual desks are complying with the 
financial institution's standards for complex 
structured finance transactions and 
appropriately identify any exceptions. This 
validation should include transaction testing 
that confirms policy compliance, the 
existence of proper approvals, the adequacy 
of documentation, and the integrity of 
management reporting. Internal audit should 
have well-articulated procedures for when to 
expand the scope of audit activities. Further, 
internal audit should have procedures for 
reporting audit findings directly to the 
financial institution's audit committee and 
senior management of the audited area. 

Internal audit should implement 
follow-up procedures to ensweexmfirm that 
audit findings have been resolved and the 
business unit or department has implemented 
audit recommendations in a timely manner. 

In addition, the complexity of the 
structured finance activities may cause 
financial institutions to retain outside 
consultants, accountants, or lawyers to 
review me structured product area. The 
retention of such independent expertise may 
be a prudent method to fully grasp and 
control the overall risk resulting from such 
activities. For example, financial institutions 
may employ external auditors to test the 
structured transactions approval process and 
emmemsk compliance with its policies 
and procedures. 

The resulting reports and memoranda 
can provide valuable insight to the financial 
institution in improving its risk controls and 
oversight 
Training 

Appropriate training on the financial 
institution's policies and procedures for 
handling complex structured finance 
transactions is critical. At the inception of a 
complex structured finance transaction, 
financial institution personnel should be 
aware of the required approval process 
needed for transaction implementation. The 
financial institution should retain 
documentation to support the initial and 
ongoing training of personnel involved in 
complex structured finance transactions. 

Summary 
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Financial institutions play a critical role 
in-eftstfr-wg the integrity of our financial 
markets. The ability of financial institutions 
to fulfill tliis role and operate in a prudent 
manner depends on a foundation built upon 
trust and pubuc confidence and compliance 

with all applicable legal requirements. The 
regulatory agencies expect financial 
institutions involved in structured finance 
transactions to build and implement 
enhanced risk management and internal 
controls systems mat effcettvek-ensare 

eefflptifmeeare effective in enabling 
institutions to comply with the law and 
control the risks associated with complex 
structured finance transactions. 
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