May 31, 2005

Jennifer J. Johnson

Secretary

Board of Governors of the Federal Reserve System
20th Street and Constitution Avenue, NW
Washington, DC 20551

Re: Docket No. R-1210; Federal Reserve Board Regulation E, 12 CFR
§ 205.10(b)

Dear Ms. Johnson:

The Electronic Retailing Association (ERA) appreciates the opportunity to
supplement its comment on the proposal to amend Regulation E, Electronic Fund
Transfers, 12 C.F.R. Part 205, and to revise Supplement | to Part 205 -Official
Staff Interpretations (the “Staff Interpretations™). 69 Fed. Reg. 55996 (September
17, 2004) (the “Proposal”). The ERA’s initial comment was filed on November
19, 2004.

The ERA is a non-profit trade association representing the $296 billion electronic
retailing industry. ERA was founded in 1990 and is comprised of more than 450
member companies and subsidiaries worldwide that use the power of electronic
retailing to sell goods and services directly to consumers via television, radio,
internet, telephone and wireless media.

The principal purpose of this supplement is to provide further information with
respect to certain issues raised by the Federal Trade Commission (FTC) in the
comment dated February 4, 2005 concerning pre-authorized transfers and the
bona fide error safe harbor provision of the Official Interpretation. While the
FTC understandably wants to assure that marketers do not violate consumers'
rights, its efforts to add language in this particular context go far beyond the goal
of an Official Staff Commentary of assuring that the provisions of Regulation E
are interpreted correctly. Rather, the FTC's suggestions set new standards and
requirements that are not in Regulation E itself, and create uncertainty in ways
that do not exist at this time.

The Commentary has been in effect for some time and the public, including
businesses that are subject to Regulation E, have not complained of ambiguities
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in this one area except where the sentence about recorded phone calls seems to
conflict with being able to use the E-Sign Act. If the Board simply eliminates
that sentence, the remaining text is language that has been in place for some time
and about which regulated parties have a degree of comfort of understanding.
Adopting the FTC's suggestions, on the other hand, would introduce new
language that would raise a host of new questions. Such a result would defeat the
purpose of the Board's efforts to clarify its Commentary and, instead, convert the
effort into a back-door amendment of Regulation E, without a chance for
explanation or public comment.

Electronic Sgnatures

The ERA hopes and expects that the Board will exercise appropriate restraint and
not repeat the various provisions of the E-Sign Act as part of the Official
Interpretation of Regulation E. Until now, the Board has demonstrated an
appropriate sensitivity about offering official or authoritative interpretations of
the E-Sign Act. As the agency is well aware, such interpretations would require a
further notice and comment period as well as an explicit fact finding. While
simply noting that a payee must adhere to the language of the E-Sign Act in order
to fulfill its terms may not be an interpretation, it also adds no substance to the
Official Interpretation and has the potential of being misunderstood when the
agency emphasizes compliance with one section of the E-Sign Act and ignores
others. The question would naturally arise, then, whether the Board or the FTC
consider certain violations of the E-Sign Act to be more egregious than others,
and if so, why?

Similarly, there is no demonstrated need to reinforce in the Official Interpretation
that payees should not deceive consumers by fraudulently patching together
pieces of a recorded telephone conversation. An Official Interpretation should
address areas that require interpretation. There is nothing to suggest in the FTC’s
comment or in any material provided to the Board that such acts are common or
commonly defended as satisfying the tests of the E-Sign Act or Regulation E. In
like vein, the FTC also does not demonstrate that merchants think it is acceptable
to charge a consumer’s account without the consumer knowing which account
will be charged. A proscription of such a practice seems especially superfluous
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here, where the type of transaction under consideration is one where the
consumer provides the card number to the payee.

By asking the Board to include a requirement that an authorization be considered
valid only if it is readily identifiable as such “to the consumer,” the FTC asks the
Board to change from an objective standard to a standard where the payee must
know peculiarities about each individual consumer’s ability to understand.
Imposing such a burden will make transactions such as these, often involving
products costing less than $20 and telephone conversations of five minutes or
less, largely unworkable. Payees should not be required to investigate the
individual capacity of a consumer to make a purchase. The Board’s existing
standard is the appropriate one: that an authorization is valid if, viewed
objectively, the language used would be readily identifiable as an authorization
and the terms of the preauthorized transfer would be clear and readily
understandable to an ordinary consumer. Again, such a change would effectively
amend Regulation E without notice or comment, rather than provide the guidance
of an Official Staff Commentary.

Bona Fide Error

We continue to support the Board proposal to clarify that payees ordinarily can
rely on a consumer’s characterization of the nature of his card and come within
the bona fide error exception. That clarification provides a safe harbor that
encourages merchants to provide consumers with the payment flexibility they
desire while still providing strong consumer protections.

FTC’s request that the bona fide error safe harbor be transformed into a
requirement that every payee ask explicitly on every transaction whether the card
is a debit or credit card does not adequately consider the breadth of interactions
that would comply with Regulation E. First, most obviously, a payee should not
be required to ask a consumer whether a card is a debit or credit card if the
consumer has already identified the card as a debit card. It also seems
unnecessary for a payee to ask if the payee obtains electronic signatures for all
transactions, debit and credit. Imposing a rule that “all payees must ask” ignores
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the fact that there are other ways of satisfying both Regulation E and the E-Sign
Act.

A safe harbor provides a simple and unambiguous way to satisfy a regulatory
concern in certain well articulated circumstances. The resulting reduction in
regulatory uncertainty and burden facilitates transactions that consumers desire
while preserving consumer protections. The FTC’s request that payees be able to
rely on this safe harbor only if they do not receive some [unspecified] number of
complaints eliminates the simple certainty and therefore the benefit of the rule.
Obviously, a payee must resolve fairly the individual instances where a consumer
challenges a payment; the Board has not proposed to withdraw the language
regarding a merchant’s obligations upon later finding that a debit card was used
without a signature. But such complaints should not also have the effect of
putting the merchant in violation of Regulation E, after the fact, if he adopted a
policy of adhering to the prescriptions of the safe harbor guidance. Creating
uncertainty and ambiguity about when the safe harbor will apply simply disables
its effect.

We deeply appreciate the efforts of the Board of Governors of the Federal
Reserve to make compliance with the consumer protections of the EFTA more
feasible for electronic retailers. We ask the Board to approve these aspects of the
regulatory proposal just as they were first proposed.

Sincerely,

Barbara Tulipane
President and Chief Executive Officer
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