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RE: PROPOSED REGULATION Z (AMENDMENTS TO:)
12 CFR PART 226

DOCKET NO. R-1305
TRUTH-IN-LENDING ACT.

A) MORTGAGE DOCUMENTS SIMPLIFICATION:

See attached Legal Aid Society LAS No. 1, hereinafter submitted as
Exhibit “A”. Exhibit “A” was used to assist in the training of mortgage
counselors by the Legal Aid Society, and at public forums.

Mortgage Document Simplification was recommended also by U.S.
Treasury Secretary, Henry M. Paulson, Jr. However, the Chairman of the

Federal Reserve Board of Govemors should also advocate for this reform
directly to the 50 State Banking Superintendents.

B) THE CLOSING AGENT DUTIES:

See LAS No. 2, 3, 4, 5, 16, and 30. Regulation “Z” shouid state 1n some
detail, the various “duties” of a mortgage “Closing Agent” and offer some
specific fact patterns for gmidance. LAS No. 6 should also be referred by
the Chairman of the Federal Reserve Board of Govemors to the American
Bar Association (Chicago) for study and comment withan 90 days since

local attomeys are frequently present at critical stages of mortgage closing
preparations.

C) PRIX FIXE (FLAT FEE) CLOSING COSTS:

See LAS No. 7, 74, and 75. This HUD initiative to rein in junk fees would
resolve one of the mortgage industries commonly known “unfair, abusive
and deceptive practices” and the Chaimman of the Federal Reserve Board of

Governors should refer to HUD Secretary, Alphonso Jackson, for Secretary
Jackson 90 day HUD cowmment. The FRB should offer also, for a public
comment, HUD’s own proposed regulation, now in draft form, and wntten
in 2002 as a proposed HUD regulation on flat fee closing costs.




D) INDEPENDENT “COMPLIANCE OFFICERS”:

See LAS No. 15,29, 37, 40, 42, 43, 64, 67, 68, 70 and 71. See also New York State
Banking Regulation Part 410(d) attached as Exhibit “B> that could in some form be
inchuded in Regulation Z.

E) YIELD SPREAD PREMIUMS (YSP) DISCLOSURE: (SEE LAS No. 24,

and 49)

The “Yield Spread Premium” is not a consumer friendly word or plain English. It is
a most deceptive choice of a financial descriptive title for a supplemental or
enhanced mortgage broker’s fee or commission, or legal kickback. The borrowers
in this nation deserve a better descriptive term. Request the National Consumer
Law Center (NCLC) or The Center for Responsible Lending to also suggest a better
term for this much discredited and abusive fee or broker commission.

F) UNCLEAN HANDS: WHO CERTIFIES A MORTGAGE BROKER’S
COMPLIANCE WITH REGULATION Z AT THE CLOSING TABLE:

A sordid history existed of mortgage broker “closing agents™ lack of “timely” and
written certification or full compliance by the closing agent, with state and federal
“Time Standards” of RESPA Disclosure requirements (see LAS No. 30). Timely
disclosure was not present in almost every borrower “complaint” reviewed by the
Legal Aid Society. The borrowers themselves, were not aware of “Notice”
requirements. A writen “check list” with time requirements should be provided by
each closing agent to the borrower with the Good Faith Estimate (GFE) of Closing
Costs. This “check list” should be drafted by the Federal Reserve Board and
included i Regulation “2”.

G) THE TRUTH-IN-LENDING FEDERAL DISCLOSURE STATEMENT:

See LAS No. 32 and 38 which current federal Truth-in-Lending statement was only
submitted to the borrowers at the last minute in these three (3) sample ARM
closings described in LAS No’s 32 and 38. The GFE was concealed in one
predatory closing {until closing day) among seventy (70} legal size documents.
Though the FRB “proposed” regulations call for disclosure of a schedule of
payments three (3) days after applications the final Federal Disclosure Statement
should also be provided 3 days before closing. It is that important a document and
could provide another opportunity for counseling by the borrower. This Federal
Disclosure Statement, and the Good Faith Estimate of closing costs should contain
an appropriate waming notification given below in paragraph “L”, and a Counseling
Rights Statement (given below in paragraph “Q-2").

H).DIFFICULTIES ADJOURNING A CLOSING WHEN A BORROWER
APPEARS AT THE CLOSING TABLE. THE PSYCHOL.OGY USED BY
THE MORTGAGE BROKERS TO CLOSE.




This difficulty should be stated in a “Preamble” to the proposed regulations. For
example, closing agents in subprime loans come prepared to close in 15 to no more
than 30 minutes. These closings in many cases in New York State may involve up
to 70 legal size pages of documents for an unrepresented borrower to read, to
review, to sign and or to initial. Even an attomey as a borrower, would find this task
impossible. In most refinance mortgage closings in New York State, the borrower
does not have counsel present and has not previously seen all or any of the closing
documents. In one reported case of a first house purchase, the borrower was wamned
by a knowledgeable person that the mortgage brokers promise of a 30 year “fixed
rate” was probably false. The forewamed borrower then called the mortgage broker
three (3) times to confirm the terms and was repeatedly assured it was a 30 year
“fixed rate”. At the first closing (with the seller and others present) the borrower
was presented with an ARM mortgage which he refused to sign and the closing was
adjourned to redraft the mortgage papers to a “fixed rate”. At the second closing
the borrower was again presented a revised ARM rate, not the fixed rate both
promised and repeatedly confirmed by telephone. Tt was only at the third closing
table that the mortgage broker finally revised the documents to a “fixed rate”.
These scams were common and a “pattern and practice” in too many closings,
because the mortgage broker did not provide the Federal Truth-in-Lending
Disclosure Statement before the closing.

See LAS No. 45 on the psychology used at 2 mortgage closing and LAS No. 77,
78, and 78(b) on the subprime markets “collateral damages™ which should also
be made note of by Regulation Z in its Preamble.

I} The Preamble to the proposed Truth-in-Lending Regulations (Docket R-
1305) should identify and or describe the descriptive terms mortgage
brokers used to identify these innk mortgages (see LAS No. 52, 53, 54, and
55).

J) PREPAYMENT PENALTIES A/K/A EXIT FEES:

NEW MORTGAGE: Traditionally these penalties were payable in 3 to 5 years if the
borrower refinanced. The New York State Banking Department Regulations had a
better 1dea in limiting them to one year (see Exhibit “C”).

OLD MORTGAGE: The mortgage broker in a refinance should also be required to
disclose and notify the borrower if a prepayment penalty is due to the prior
mortgage holder and when 1t will expire. This is a ‘““closing cost” rarely fully
disclosed until the last minute to avoid a borrower waiting for the old prepayment
penalties expiration. It’s a deceptive practice that needs to be addressed early by
Regulation Z Disclosure in the Good Faith Estimate of Closing Costs.

K) A WALL STREET TASK FORCE:

The Federal Reserve Board of Governors Chairman could request Wall Street
Executives, _John A. Thain, President, Merrill Lynch and Robert E. Rubin.
(Citibank Director) to advocate for a Wall Street “Task Force” to recommend Wall
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Street oversight and good business practices and lender due diligence standards
before using the bond markets as a conduit for mortgage backed securities. America
needs mortgage backed securities and bonds for liguidity in the credit mortgage
markets. European and Amencan investors need new Wall Sireet voluntary good
business standards before foreign bank investors will enter this American mortgage
backed security market again. The U.S. dollars recovery also depends on a Wall
Street imitiative. See LAS No. 73, 74, 75 and 80 recommendation for a Wall Street
Task Force. The Federal Reserve Board of Governors need to reach out more often
in this crisis to other government agencies and pnivate groups. Regulation Z by itself
is not enough.

L) AH mortgage documents forwarded to a borrower before the closing should
state the following in dark print at the top of the page.

Warning: “this document may contain legal and financial terms, or conditions, or disclosures
that a layman may not adequately comprehend. You may seek the advice of a private atiomey,
or a local legal services agency, or your State Banking Supenintendent for the names of free pre-
closing mortgage counseling agencies in your area’™

M) Regulation Z should state that every Mortgage Broker and /or lender
should provide the *toll free” number of the local State Banking
Superintendent with the first mailing when submitting to the potential
borrower the “Good Faith Estimate” of Closing Costs.

N) (HOEPA)HIGHER PRICED MORTGAGE LOANS:

The proposed regnlations permitting borrowers to “‘opt out” of tax and insurance
escrows 12 months after a mortgage closing should take into account other factors.
The regulations may consider a 24 month “opt out™ as a more conservative
approach. This 24 month payment period would allow the borrower to experience
the monthly mortgage installment and family budgeting, especially where additional
home equity funds were taken in cash at the mortgage closing and are being used to
pay the initial 12 months of mortgage monthly instaliments.

0) EARLY DISCLOSURE OF ESTIMATED ESCROW: FOR TAXES AND
INSURANCE:

If the borrower voluntarily “requests” an escrow of taxes and insurance this monthly
increase based on a good faith estimate of taxes and insurance should be disclosed
as early as possible, in writing to the borrower, or a minimum five (5) days before
closing. The lender or mortgage broker must discuss this escrow need at the first
meeting with the borrower. It should be the lender or mortgage broker’s “fair
dealing duty” to bring up this topic early in the loan application process.

P) “Time Limit” On Disclosure Requirements:
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Under regulations allow an addittonal day for maiting if placed in 2 U.S. or Fed Ex
Postal Box before 5 p.m., and an additional two (2) days if placed in a U.S, or Fed
Ex Postal Mail Box after 5 a.m. If faxing or E-mail is used, Regulation Z should
provide that a mailed copy should always follow the faxed or E-mail copy. This
mail “back-up” notice standard is always used in the service of a summons, if not
previously personally delivered.

Q) Federal and state banks, financial houses, other national and state major
mortgage lenders claim they were “clueless” as to the “toxic loans” and
“junk fees” that were being sold by mortgage brokers to home purchasers
and to homeownrers refinancing a prior mortgage.

Recommendation:

1) The U.S. Federal Reserve Board of Governors (FRB) and the U.S. Housing and
Urban Development (HUD) and the Federal Trade Commissions (FTC) and
even the U. S. Treasury Department have an obligation to set forth a formal
written Standard or Code of Good Business Practices for mortgage lenders and
mortgage brokers under FRB and HUD regulatory jurisdiction. Note: Even the
FTC has a 3 Day Right of Cancellation for home refinances and home
Improvement loans. (Please draft within Regulation Z, an inter-agency standard,
or code.)

2) Furthermore, the “Consumer Rights” of the home borrower or home purchaser
should also be clearly set forth in a borrower’s Bill of Rights in order to further
empower the boerrower, and a copy given to each morigage borrower with the
“Good Faith Estimate” of Closing Costis. Therefore provided the following
“Borrower Bill of Rights” to each mortgagee borrower with the GFE of Closing
Costs:

You Have The Right To An Honest Lender or Mortgage Broker:

Your mortgage broker and lender may not, at any time, deceive or mislead you in any way about any
aspect of the terms of the morigage on your home, or about any aspect of the financing, and in
particular, your mortgage broker must not:

»  Deceive or mislead you in any way about the value of the house;
Deceive or mislead you in any way about the total closing costs for the mortgage;

s  Deceive or misiead you in any way about the monthly morigage installment payments and
monthly escrow payments for estimated taxes and insurance;
Deceive or mislead you in any way about the pre-payment penalties prior or curent;

* Deceive or mislead you in any way about the full and complete terms of the morigage including
the interest rate;

*  Deceive or mislead you in any way aboui the nature of any document the mortgage broker or
lender asks you to sign, or to read; and/or fail to provide you ample oppormnity and time to read;

* Deceive or misiead you in any way about your rights and future responsibilities before, during,
or after the closing of the morigage.



Deceive or mislead you in any way abowt your right 10 outside free morigage counseling;

If you suspect your mortgage broker or lender has deceived or mislead you, you may bring legal
action against the lender or mortgage broker for recovery or the fees, commissions, points, cost
of the mortgage, and/or other losses.

R) COMPULSORY MORTGAGE COUNSELING: (See Exhibit “D”)
Also it is important to note that:

A Reverse Mortgage requires outside counseling.

The U.S. Bankruptcy Law requires outside counseling before filing.
Counseling in many locales 1s permitied by telephone and or in person.

Even Washingion Mutual Bank (Exhibit “E”™) has volunteered to call (prior to
closing) every Washington Mutnal Bank borrower being represented by a
morigage broker to “ensure the borrower fully understands the terms of the
loan their broker is requesting “in addition to the total compensation the
borrower will pay to the broker for their broker services”.

S) Question: Why the RESPA Law failed borrowers, and why the Mortgage
Brokers ignored RESPA.
Answer: There were no civil monetary penalties, fines, or forfeitures for
serious violations, (see LAS No. 75 and 79(d) ).

Forfertures might be a good start. May I suggest:

Broker Yield Spread Premium Forfeiture

Points (Broker Commussion) Forfeitures. Prepayment Penalty: Forfeiture.
Brokers Attomey fee: Forfeiture.

Brokers Application fee: Forfeiture.

Broker Origination fee: Forfeiture.

Broker Discount fee: Forfeiture.

Broker Underwriting fee: Forfeiture.

Broker Document preparation fee: Forfeiture.

» Broker Processing fee: Forfeiture.

o Broker Departmental fee: Forfeiture.

» Lender Review fee: Forfeiture.

o Brokers who falsify a borrower’s income or assets or resources: $19,000.00 fine.

Conclusion:

In the new financial world we now live in, “counseling” should be the rule, not the
exception. Furthermore, The Federal Reserve Board of Governors, and Chairman
Ben S. Bernanke should take a more pro-active public relations approach and also
reach out to the 50 State Govemors , and to other state and federal agencies to
consolidate on the record, a2 more comprehensive unified Consumer Protection, and
Disclosure™ approach to this crisis. Past strong Truth-in-Lending Legislation, past
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Regulation Z rules, past RESPA legislation, and past HOEPA legislation apparently
failed mn this crisis.

It has been 34 years (1974 to 2008) since the RESPA Act was enacted. RESPA was a
good law that was ignored by the new breed of mortgage brokers. The RESPA law
enacted in 1974 and placed in the federal Truth-in-Lending Act (TILA) 12 U.S. Code

2601, stated n part:
“Preamble”

§ 2601. (a) The Congress finds that significant reforms in the real estate settlement process are
needed 1o insure that consumers throughout the Nation are provided with greater and more
tunely information on the nature and costs of the settlement process and are protected from
unnecessarily high settlement charges caused by certain abusive practices that have developed
1 some areas of the couniry. The Congress also finds that it has been over two years since the
Secretary of Housing and Urban Development and the Administrator of Veterans” Affairs
submitted their joint report to the Congress on “Morigage Settlement Costs”  and that the time
has come for the recommendations for Federal legislative action made in that veport 1o be

mmplemented.
(b) It is the purpose of this chapier to effect certain changes in the settlement process for

residennial real estate thar wiil result-

{1} 1n more effective advance disclosure to home buyers and sellers of settlement costs;

(2) in the elimination of kickbacks ot referral {ees that tend 1o increase urnecessarily the costs
of certamn setilement services.

Thas time The Federal Reserve Board, and Chainman Bernanke n official statements
and official speeches, has to reach out to the states with more than Regulation Z to
bring this mortgage fraud under control. Even the European Financial Regulators
are demanding comprehensive reforms m the U.S. and 50 state mortgage systems.
The states have to be partners with the Federal Reserve Board in this reform.

Respectfully submitted,

gmf@u

James P. Carr
Legal Aid Society of Suffolk County



EXHIBIT A



LEGAL AID SOCIETY OF SUFFOLK COUNTY, INC.

SOME REFORM AND/OR DISCUSSION IDEAS FROM THE LEGAL AID
SOCIETY TO ADDRESS CERTAIN ABUSIVE LENDING PRACTICES THAT
HAVE DEVELOPED IN THE RESIDENTIAL REAL ESTATE MARKET AND

THE BOND MARKETS

WHY THE MARKET DOES NOT WORK:

Banks, Lenders, Investment Firms, Mortgage Brokers and the Homeowner



-SOME REFORM AND/OR DISCUSSION IDEAS FROM THE LEGAL AID
SOCIETY TO ADPRESS CERTAIN ABUSIVE PRACTICES THAT HAVE
DEVELOPED IN THE RESIDENTIAL REAL ESTATE MARKET:

(1) Mortgage Document Simplification: An unrepresented chient’s complaint: she
could not read, or comprehend seventy (70) legal size mortgage pages ata
mortgage closing. Why not “fax™ or matl, or deliver documents to the borrower
pnor to the closing, so the borrower may read them in their entirety, before the
closing day, or seek legal advice on these very confusing legal documents while in
the consumers hand. Why not also reduce the size of the documents to simplify
them for a lay person. Include all blank and typed documents, and even a sample
of the Three (3) Day Right of Cancellation. Mortgage closings involve very large
sums of money, and most subprime mortgage customers are not represented by
counsel. Secretary of the Treasury, Henry M. Paulson, Jr., recently announced his
support for morigage document simphficahon.

{2) The Closing Agent (in New York State, its generally an attomey) should have a
quasi-fiduciary, or “fiducrary duty” or “special duty” to the unrepresented
homeowner-borrower both before the closing, and again at the closing. {See also
No. 4, below for the Special Duty.)

(3) Lender’s attorneys (or any attorney) attending 2 closing, should have a new
ethical standard or guideline for mortgage closing practices mandated by the State
or National Bar Association, separate and apart from the lender’s *“Closing Agent”
Duty of Full and Fair Disclosure. All parties should also have a “Special Duty” to
unrepresented borrower as described in paragraph 4 below. The ethical obligation
of any attomey is, of course, never to remain silent, in the face of written, or oral
misrepresentation, or to be silent where a stafutory Duty to Disclose exists. As
former Brookiyn Foreclosnre Prevention Project Director, Raun J. Rasmussen,
Esq., it a New York Law Joumal article dated February 4, 1998 stated:

Even silence in the face of misrepresentations by the broker may be
actionable, if it can be shown that the attomey {for the broker) “induced” the
borrower to rely on his or her advice. ..

When only the lender has a lawyer, and while the lawyer sits silently
while the broker claims that the lawyer can “take care of” both lender and
borrower, the lawyer’s conduct approaches the illegal “inducement™ discussed
above.

If the lawyer, instead of sitling silently, smiles and reassures
the borrower that “everything will be all right,” a claim may be even
stronger. When you add an umsophisticated borrower to the mix of a
complicated legal transaction, the lender’s lawyer would be wise to
encourage the borrower to get her own counsel...

Thus, a lender’s lawyer should not encourage a borrower to
sign documents, or explain the contents of those documents if asked.
Those opinions and conversations are usually intended to encourage



the borrower to proceed with the closing, a result beneficial to the
lender, but not always to the borrower,

(4). The Closing Agent Certification: Both lawyers and non-lawyers acting as
closing agents should sign a Certificate acknowledging that a fiduciary or
quasi-fiduciary duty, or a special duty, in the creditor-debtor relationship exists
between the lender-broker, and the unrepresented homeowner-mortgagor.

The National Consumer Law Center (NCLC) states that the “closing agent’s
special duty” should encompass a duty of fair and honest disclosure of all facts
which might be presumed to influence the borrower in regard to said borrower’s
actions, including those favorable to the creditor or third party and, especially
those adverse to the borrower’s interest. Source: The National Consumer Law
Center’s Legal Advocates Guide: Step Predatory Lending. (2002, page 31)

{5) A Closing Attorney and Conflicts of Interest: In New York State, the closing
attorney for a mortgage broker is generally paid directly at the closing by the
mortgage borrower. In many states the closing agent (a non-attomey) may also be
similarly patd. The conflici of loyalties and confhict of interests arise in that it may
be monetarily in the best interest of the closing “attomey” and closing “agent” to
see the closing process completed. However, the many thousands of complaints
from borrowers, and the many thousands of defaults that are occurring, seem to
indicate that the foilowing three (3) duties had not been met:

e Duty of Fair and Honest Disclosure of facts that might influence the
borrowers decision.

¢ Duty of Full and Fair Disclosure of all facts adverse to the borrowers
interest.

¢ Duty of Good Faith and Fair Dealing to a contract based on both common
law and New York State Unified Commercial Code.

» Silence by the closing agent in the face of patent or open
misrepresentations by the mortgage broker violates the aforesaid three (3)
duties.

» Inall Predatory Lending closings, failure to postpone the closing until the
unsophisticated borrower has had counseling by an independent attomey or
mortgage counseling agency may violate the aforesaid three (3) duties.

¢ In all Subprime Lending closings, the borrower’s abihty to repay needs to
be both discussed and verified by “due diligence” of the mortgage broker.

(6) Silence of Multiple Attorneys at a Predatory Closing:

Even attorneys only representing the prior recorded mortgage holder or
representing another credit lien holder, when attending a closing to either pick
up a check, or to submit a satisfaction of a lien or morigage satisfaction, must
also speak up when faced with an obvious predatory closing. Silence is not an
option for any experienced professional in the closing room.



(7) Closing “Costs” should be “prix fixe” or flat fee closing cost. Dueto
technological daia advances, the required closing cost disclosure can always be
disclosed upfront even before the loan application is signed. Early disclosure
also, of the “name” of the person or entity, or company collecting closing fees
should be mandatory, and submitted to the borrower before the closing with the
Good Faith Estimate (GFE). Many federal banks and siate banks today, disclose
all closing fees (pre-prinied charts) to any “walk-1n” customer and recently used
guaranteed flat fees. Closing costs can always be forecasted in advance by the size
of the estimated mortgage and preprinted as a future consumer handout even

before the customer contacts the mortgage broker. Junk fees, duplication fees, and
uneamned fees masked as closing costs, are not uncommon in morigage broker
consumer complaints. The mortgage broker’s industry has never policed itself, and
state regulation is needed there.

(8) Early Disclosure up front of any “pre-payment penalty” in a “refinance”
should be required before an application fee is paid. A pre-payment penaity
owed t0 a prior mortgage holder exceeding 1% of the new mortgage should
require a referral at the option of the borrower, to an outside budget counseling
agency. “Mortgage fhipping” resulting in a prepayment penalty is not always in
the best interest of those not financially astute. The NCLC states that mortgage
loans with pre-paymient penalties often include a “yield spread premium” fee
payment by the lender to mortgage broker (see paragraph No. 24 below).

(9) A borroewer’s “ability to re-pay” must be paramount and certified by the

mortgage broker and by the closing agent, and verified by the mortgage
broker’s closing attomey in any mortgage closing which was, and is in 2007,
the major failure to perform on the part of the subprime mortgage market,
subprime brokers, and their employees. It 1s the major failure of today’s
mortgage brokers to act ethically, and fairly. Improvident lending, when
combined with an adjustable rate mortgage (ARM), is a breach of the Duty of
Good Faith and Fair Dealmg. The NCLC defines two (2) typical ARM
mortgages as follows:

Payment Option ARM (adjustable rate mortgage)

A mortgage that allows a number of different payment options each
month, including very minimal payments. The minimum payment
option can be less than the interest accruing on the loan, resulting in
negative amortization.

Exploding ARM { adjustable rate mortgage).

A common type of “hybrid” ARM in the subprime market that includes
both a fixed and adjustable-interest rate component. A “2/28” hybrid
ARM comes with an initial short-term fixed interest raie for two years,
foliowed by rate adjustments, generally in six-month merements for the



remamder of the loan’s term. Typically the iniroduciory rate is
artificially low, giving homeowners a dramatic increase in housing
costs after the introductory period expires.

(10)ARM Mortgages and the Low Income Borrower: Low income borrowers
should not be given an ARM mortgage without access to voluntary outside
thard party counseling. The Legal Aid Society recommends possible use of the

existing counseling agencies now counseling (without fee or charge) “Reverse
Mortgage” apphcants, or HUD-certified housing counselors. Reverse
mortgages “counseling” is one of the bright lights in onr modern mortgage
market today. Even federal bankrupicy courts now require counsehing as a first
step in bankruaptcy. These certified third party counselor agencies are always
good sources of potential counselors for subprime mortgages. However, the
counseling cannot be beneficial or successful unless the borrower has received
from the broker, all the mortgage papers, mortgage terms, and closing costs.
(see paragraph 32 below).

(11). Summary: Not all subprime mortgages are predatory, nor are all

predatory morigages subprime. The key component is, did the lender or
mortgage broker, and the mortgage broker’s attorney, and the mortgage
broker’s closing agent consider the borrower’s “ability to re-pay”, and was
“fuil and fair disclosure” of documents made to the borrower with sufficient
time to allow the borrower, if necessary to withdraw. Failure to reveal and
accurately disclose the rate of interest, terms of payment, costs of closing,
monthly installment amount, and time to adequately review drafted documents
for the closing all upfront, are the most common “unfair and deceptive practice
complaints” of consumers. Without this information, (scc Paragraph 32
below) even third party counseling would be fruitless. Whether procedural or
substantive, the duty of “good faith and fair dealings™ between parties to a
contract is based in common law, and based federal law, and on the New York
State Umform Commercial Code, and other New York State Consumer Laws,
all of which shounid be incorporated into future reforms.

(12) Some “Good News” for Pooled Mortgaged Backed Securities: (MBS)
Keeping the mortgage principal reasonably intact through Modification
Agreements, Work-out Agreements, Forbearance Agreements, and as a last
resort, a voluntary Deed- Over with a Sale or Short Sale where the lender
agrees to accept the proceeds of the “short sale” in full satisfaction of the
mortgage may be in the best interest of the investors, the homeowners, and the
financing markets. Foreclosure of a morigage loan or “writing off”, the loan by
the lenders and, or selling the “mortgage deficiency™ (after a referee sale) to
national debt collection agencies, or discounting any part of the defaulted
pooled mortgage backed loans is not the most desirabie practice. Early
resolution with the homeowner is less costly than litigation.



{13) Various Modification anxd Work-Out Safety Valves are Available:
Nationwide, there are 350 non-profit legal services offices that the Mortgage
“Servicing Agent may, in many cases, refer homeowners in default when the
homeowner is more than three (3) months 1 arrears. FHA/HUD also has used
mdependent foreclosure counseling agencies for years.

(14) Liability for a Mortgage Brokers Unfair and Deceptive Practices:
Deceptive Practices employed in predatory mortgage lending deceives not only
the homeowner, but also the bond markets, and ultimately, its investors. Those
closing agents who knowingly “structure” these predatory morigage closings for
deceptive mortgage brokers may also be equally liable as Aiders apd Abettors,
and that may mclude the mortgage broker attorneys. The US Supreme Court in a
pending case 1 its up coming term may address the factual definition of “Aiders
and Abettors”.

{15) Designated Independent “Compliance Officers” are now needed at large
Mortgage Broker Offices and Should be Required by State law.

It 1s now apparent that mortgage brokers cannot or will not “police”™ their own
work force. Bond companies, security companies, banks, mutual fonds, public
companies all have “Comphance Officers”, yet the first Iink in this pooled
mortgage-backed securities chain, the subpnme and prime mortgage brokers, have
no Comphance Officers to see that their sales and closing staff are all trained, and
adhering to federal and state statutory seftlement procedures and the duty of both
full and honest disclosure and the duty of good faith and fair deahings. (see
Paragraphs No. 29, No. 43, and No. 68 below) Small mortgage lenders can
subject their overations to bi-annual audits by outside certified Compliance
Officers. {Also see No. 37,40 and 42).

Some Common Sease Reforms:

a) Morigage Bioker Firms may be required to keep statistical records on the
mndrvidual brokers with the highest percentage of defaults within six {6) months
of the closiog of the morigage.

b) Compliance Officers {C.0."s) sbould terview the borrowers i a “select
percemtage” of these defaults o determine if Unfair and Deceptive Mortgage
Practices were the cause of the defaull, and then notify management.

¢) Where a borrower may be given sufficient “cash” at the closing to “make up”
mcore for upfront future mortgage payments, hen separate statistical records
should be maintained on individual brokers with defaults occorring within 12
months and within 24 months.

d) Bomowers in default are rarely if ever “mterviewed” by an outside agency or
C.O. 10 derermine the reason for the defavlt. Therefore, deceptive practices are
rarely if ever “macked” by government ageocies back to the offending staff
mortgage broker. This resulls in repeat offenses sgainst future borrowers.



(16) The National Bar Association’s Dilemma: The question to ask 15, could this
subprime meltdown that has so severely damaged U.S. markets, both nationally
and internationally, been avoided if The American Bar Association, and/or the
respective fifty (50) State Bar Associations had acted sooner, and issued mandated
closing settlement “guidelines™ to attorneys for these new subprime morigage
closings. Closing statutory procedural practices and mortgage law substantive
practices and the “legal forms™ used therein, are all the bulwark of an attomeys
practice at law. The vanous Bar Associations 1n America today should not ignore
their responsibility to take remedial steps within their own profession to address
this new morigage marketplace. New rules of conduct by an attorney at a mortgage
or home closing are needed in view of the thousands of consumer complaints.
Some of these homeowners could not afford even the first payments, others were
given enough cash at the closing to make only the {irst few payments to “mask”
the predatory nature of the loan and anticipated early foreclosure.
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{17) Written Authority for Future Modifications of Pooled Mortgages by the
Mortgage Serving Agent is Needed, Securitization of pooled mortgages has been
around for conventional mortgage loans for decades, but only became prevalent for
subprime mortgage in 1995. Federal and state governments must ask itself, how can
the securitizations process be made fairer by future state legislation or state
regulations, and by focusing more on a borrower’s possible future need for
modifications of their mortgages in times of financial hardships, or predatory lending,
Warning: Some “Private Trusts” containing pooled morigage-backed securities
allegedly prohibit modificatton or forbearance agreements unless “in the best
interest” of the 1nvestors. The “trustee bank™ then determines what the mortgage

“servicing agent” can or cannot do to modify a mortgage in default. Some of these
trusts even limit mortgage modifications to 5% of the trust pool.

__Comment: Arbitrary restrictions on a “servicing agents” limited authority to modify
may not be in the public’s best interest, and in the long term, may not be in the
investor’s best interest.

Some History: The federal government sponsored Fanme Mae, ( Freddie Mac) has for

decades, pooled and sold its own, mostly conventional mortgage secunities, and some
subprime mortgages, and ALT-A mortgages, yet a borrower/homeowner could in
times of hardship, seek a Fannie Mae “modification agreement™ directly from his
morigage servicing agent, without Fannie Mae direct participation. Let’s return New
York State to these reasonable and fair modifications procedures, known as “workout
agreements” or “forbearance agreements” to prevent foreclosure, Fannme Mae, in
writing, always gave its “mortgage loan servers” advance authority to modify and to
act on Fannie Mae’s behalf. This modification authority is spelled out in writing.
Furthermore, HUD/FHA mortgages, and Veterans Administration mortgages (through
Ginnie Mae) did the same on its guaranteed mortgages. It was a fair system that
always worked well in the United States, and in New York State.

Appraisers and Conflicts of Interest:

A federal bank or state bank’s “selection” of an appraiser rarely (in the past)
resulied in a biased appraisal. Most times it was very conservative. However, since
mortgage brokers and real estate agents entered the mortgage field, the house
appraisals, especially in cases of “house flipping” have in some cases been inflated,
becoming the focal point in some federal and state fraud investigations. This is a
possible area for increased state regulation.

(19). Regulate Pooled Mortgage Backed Securities: (MBS)

Pooled mortgage-backed securities (MBS) unlike stocks and other bonds are not
regulated by the federal or state government. Wall Street firms buy and sell these
pooled morigage backed securities at private trading decks, not at public exchanges.

Asset-Backed Commercial Paper: These are short term asset backed securities are
similar to a short term 1.0.U. Today cormmercial paper is mostly held by money



market mutual funds and backed by a combmation of bonds, residential mortgages, car
loans, credit card receivables, and or other loans.

(20). Rating Firms and Conflicts of Interest:

Rating firms are paid by Wall Street Investment Banks. Investment banks desire and
need good ratings to encourage outside investors to purchase their bond offerings.
One in four morigages sold o these investors were subprime mortgages without
numerous independent bond analyst or rating firms setting off alarms. The Wall Street
Joumal, on August 15, 2007 raised the question of the rating companies (S&P,
Moody’s, Investors Services, and Fitch Ratings) “collaborations behind the scenes,
with the underwriters that were putting securities (mortgage loans) together”. The
Exhibit “D” Wall Street Journal article shows the fees paid to rating firms were very
lucrative, and that some mortgage lenders and mortgage brokers should have been
more cautfious int both their lending “standards”, and in not accepting almost every
subprime mortgage application that walked in the door. This may not have occurred if
the then “explosive” highly rated secondary market into which to “dump” these bad
morigages had not been so easily available. It was a wild ride that any prudent lender,
ten (10) years ago would have avoided. The Wall Street Journal article further quotes
State Attorney General Marc Dann of the State of Oho as follows:

The rating firms had so much to gain by issuing
investment-grade ratings that they let their guard
down. They had a “symbiotic relationship” with
the banks and mortgage companies that create
these products, says Mr. Damn, who’s office is
investigating practices in the mortgage markets
and has been talking to rating firms.

(21). Collaterized Debt Obligations (C.D.O): Once liquid, now illiguid:

C.D.0.’s were aggressively sold to investors and were composed of a multiple of
different rated bonds, some lower rated, some higher rated, which were combined in
order to accomplish a better overall rafing. CDO’s were selected to offer a better fixed
interest than corporate bonds with similar ratings. A complex CDO may contain
mobile home loans, airplane leases, car loans, credit card receivables, and hospital
mortgages. Investor’s could not properly evaluvate this mix of bonds because of ifs
intentional complex nature. CDO’s are not transparent. State and federal regulations
should be considered in the future to make CDO’s more transparent. Investment firms
need to go beyond “Internal Risk Controls” by seeking information from outside
consumer protection “agencies” that exclustvely deal with mortgage defaulis to
calculate the market nsk.

{22). Mathematica! Risk Models:

“ Statistical Risk Models” or computer driven Quantitative Trading Models and
historical data were substituted for costly mortgage bond research, and are still used



by some rating agencies {possibly Moody’s, or Standard & Poors) but have apparently
failed in the current market to 1dentify the proper “assigned nsk™ of C.D.O’s, or
pooled mortgage-backed securities. We may again need more of the experienced
human analyst’s input. One need only have read of the constant consumer complaints
and continuous bad news on that mortgage broker’s industries unfair and deceptive
practices to be put on notice (see paragraph 27 below) of these problems.

(23) Mortgage Underwriting:

The use of computer automated data in determining a subprime borrower’s “ability to
re- pay” appeared to be deficient 1n subprime loan underwriting. A major overhaul is
probably in the works, but why it took so long is a question for future congressional
hearings. We stll need subprime lending in America, but not the unfair and deceptive
mortgage broker tactics of the last six (6) years. Many Legal Aid and Legal Services
Office’s have known of this possible mortgage broker subprime “potential
meltdown” since early 2002, when only 4 1/2 % of all mortgages were subprime
based in part on the rise of multiple valid consumer complaints. In 2002, the National
Consumer Law Center published 1ts first Guide For Legal Advocates, entitled: “Stop
Predatory Lending” to address this blossoming threat to home ownership 10 America.
Wall Street, the investment fixms and the big banks ignored these signals and the
warming coming from Predatory Lending Conferences.

(24) Mortgage Brokers “Yield Spread Premivms” (YSP) Disclosure: These fees (2
1/2% of the mortgage) should be made more transparent by separately stating and
identifying them on the Good Faith Estimate (GFE) upfront. -The Yield Spread
Premium is a fee paid by the lender to a mortgage broker when the mortgage broker
arranges a morigage loan with a lender. The mterest rate on the loan is generally
infiated io an amount higher than the “par rate” to cover the cost of this exira fee paid
to the mortgage broker. The “par rate” 1s the best rate on any given day.
Unfortunately, it can also create an incentive for some mortgage brokers to not aiways
seek the most favorable terms for the bomrower, but instead, the most favorable terms
for the mortgage brokers. Early disclosure is in the best interest of all parties. The
lenders have the “power” to demand this disclosure be made by the mortgage broker.
In October, 2007 Washington Mutual Bank announced it would “call” each customer
of the mortgage brokers before mortgage closing to disclose the YSP and other terms
and rates of the proposed mortgage to the borrower. (Also see No. 49),

(25) A New Third HOEPA RefinanceTrigger: Subprime ARM mortgages: All
Refinance Subprime Mortgages that inclade Adjustable Rate Morigage (ARM) should
automatically be included under the Home Ownership and Equity Protection Act of
1994, (HOEPA) 15 U.S.C. 1639. HOEPA 1s a special law that provides added
consumer protections when a refinanced mortgage has high interest rates combined
with high closing fees.



(26) A New Fourth HOEPA Refinance Trigger: Mortgage Flipping and the Pre-
payment Penalty. The “prepayment penalty” in a refinance is one strong indicator of
possible mortgage fhppimg. Any prepayment penalty in excess of the lesser of
$3,000.00 or 1% of the loan, should trigger the need for the added consumer
protection under the HOEPA statute. Furthermore, states can pass their own HOEPA
statutes.

(27) Early Notice to Wall Street: Prior to this subprime mortgage meltdown, the
perils of unregulated morigage brokers predatory lending activity were disclosed in
some detail by the Federal Trade Commuissions (FTC) “Consent Seitlements” with
many of the nations largest lenders then using independent mortgage brokers. The
Federal Trade Commission has a long “list” of these settlements, i.e., Associates First
Capital, (Citigroup) Amenquest Morigage, eic. It is difficuit in 2007 for analysis
rating firms, and smorigage underwnters to not have anticipated the subprime mortgage
market melt down unless they were ignonng all the consumer complaints so widely
reported in the New York Times, The Boston Globe, etc., and in Legal Aid Society
litigation It appears to be not a quesuon of if 1t would occur, but only when it would
occur. An ethical mortgage management officer and President of a mortgage brokers
office in Huntingon, New York State, recently was quoted in the Long Island Press
{August 9-15, 2007) with respect to the subprime morigage market meltdown that the
“get what you can” trend of mortgage brokers is to blame. He further stated “basically,
if you have someone {morigage broker) “sitting behind a desk trying to get a client, he
doesn’t care if the borrower can make the payment. He doesn’t care about the person.
He just wants to make the sale and this leads to a fallout”. This statement comes from
a senior mortgage broker in busmess for many years.

28) State Licensing, Re-Educating and Retraining:

Rehiring the thousands of mortgage brokers, now out of work is an important job now
facing this industry. However, retraining these morigage brokers into a ‘new lending
culture” of placing the best interests of their clients (homeowner, borrower) at the
forefront of every new mortgage application process will require much work, training
and supervision. The Federal Reserve Board and the State Banking Superintendents
can encourage the lenders to demnand of the mortgage brokers, to whom the lenders
give lines of credit, to install the necessary safeguards to ensure that mortgage
applicants receive fair and honest counseling and disclosure before the mortgage
closing.

(29) Compliance Officers are Office Inspector Generals:

The hiring of qualified morigage brokerage office Compliance Officers, 1s the key” to
restoring the Global and National reputation of both the American Mortgage
Brokerage Industry and other American Investment Banks. This Compliance Officer
should have a minimum of ten (10) years experience representing and defending
and/or negotiating homeowners as victims of foreclosure schemes. He or she should



have a supenor knowledge of both prime and subprime mortgage brokerage scams and
unfair and deceptive mortgage Industry Practices and experience with the,

*HOEPA Act I5USC 1639
*RESPA Act 12 USC 2601
*TILA Act 15 USC 1601
*FHA Act 42 USC 3601
*ECOA Act 15 USC 1691
*State UDAP Acts

(30) Unclean Hands: An Industry Wide Practice.

The NCIL.C in its book “Stop Predatory Lending” concludes that: “predatory lending is
rampant 1n the subprime market; recent lending without regard to a borrower’s ability
1o repay 1s having serious repercussions.

The NCLC then explains on page 78 how this may be accomplished by the mortgage
broker and/or the lender who comes 1o the closing with “unclean hands” as follows:

Lenders will often try to argue that borrowers were complicit

in any fraud m the loan application process, whether by providing a
falsified income or an inflated appraisal. Lenders frequently base

this argument on the various certifications borrowers sign at

closing, and particularly at the signing of the loan application. The
borrowers are ofien pever given an opportunity to review the
documents prepared by the lender and the broker. When borrowers do
ask questions, they may be told, “this is how it is always done.”

It is noted by Legal Aid in actual “case histories” that on the closing day the borrower
is signing “certification” afier certification™ by being told “sign here or sign there”™.
The closing agent is not signing any certification stating the borrower has had three (3)
days to review the terms and/or all the documents or that fair disclosure has been
timely made or that pre-closing third party counseling has been recommended by the
lender and refused by the borrower. The question of who has “clean hands™ and who
has made misrepresentations and who has relied on these misrepresentations is
obvious from the predatory nature of the consumer complaints being received across

this state and nation.

The NCLC states (page 60) on HOEPA’S federal additional loan “disclosure notice”
requirements:

Although the (disclosure notice) timing requirements appear straightforward, it
is common practice for predatory lenders to rush the consumer to

complete a loan gquickly, before the consumer understands the nature

of the scam or can obtain advice from a lawyer, fiiend, or relative.



Lenders may be tempted to “fudge” the date on the “notice” because (imely)
complying with this (disciosure notice) requirement gums up the bureancratic
operation (of the lender).

(31) Standards vs. Standards: Whose standards?

The “Federal” standards the industry is now allegedly “tightening” do not and will not
address the existing mandated “statutory standards™ discussed in paragraphs above.
There are all types of “standards™ that relate to morigage closing and each professional
group involved must not only look internally but also externally at the other ‘links” in
the mortgage chain, and demand from the “links” below them, fairness, and demand
disclosure, and demand Truth-in-Lending, and demand pre-closing counseling.

{32) The Truth-in-Lending Federal Disclosure Statement (See also Paragraph No.
38) .

This “Federal Disclosore Statement” (attached) should be delivered into the hands of
the borrower three (3) days before any prime or subprime mortgage closing and it now
provides complete easy to understand adjustable rate mortgage disclosure or balloon
payment disclosure. Had this early disclosure been required, many homes now in
foreclosure may have been saved from foreclosure )

(33) The Defrauded One-Third:

Does the mortgage indusiry and Wall Street now accept the research reported by
Americans for Faimess in Leading that “one third of those offered subprime
mortgages are qualified for less costly prime mortgages”. Furthermore, are the
investors also put at foreclosure risk by this predatory practice of raising the interest
rate for otherwise prime mortgage applicanis and mvoluntaniy subjecting ihem to
abusive ARM 2/28 mortgages?.

(34) A Subprime “2/28 hybrid” Arm Mortgage given to a new Homeowner was a
Formula for Disaster:

First ttme homeowners recerving subpnime mortgages generally incur some early
expensive major repairs and/or purchase a refrigerator or stove on the installment plan
or automobile, and certainly some needed furniture expenditures. Even a “2/28”
hybrid ARM mortgage for first time homebuyers was in many cases not fiscally wise,
o1 common sense, as other debts were anticipated in the first few years.

An improved “5/25” ARM Mortgage (at the option of the “prime” borrower) may
have been reasonable for a prime eligible mortgage borrower but subprime first time
homeowner should always be given a fixed rate.



(35) “Liar Loans” A/K/A “Ne¢ Document™ Loans:

During 2005 and 2006 in the then heated subprime mortgage market, these subprime
“no income documentation” mortgage loans quickly went from problematic to
predatory to fraudulent. It is now obvious that is why some mortgage lenders
referred to them as Neutron Loans. The “sky was falling”, but many lenders and
banks did not require of mortgage brokers due diligence in the application process.

(36) The Hard Facts:

+ Moody’s Economy.com, a research firm in West Chester, Pa., projects that
lenders will acquire about 760,000 homes through foreclosure this year and
935,000 in 2008, up from an average of about 440,000 a year from 2000
through 2006.

s According to lnside Morigage Finance, U.S. lenders onginated about $600
billion of subprime home loans in 2006, or 20% of all home mortgages.

* According to the Durham, N.C. Center for Responsible Lending about 56%
of those subprime loans were 2/28 mortgages, and some of these subpnime
ARM mortgage were interest only in the first 2 years.

» According to RealtyTrac Inc, (Irving, Calif) foreclosures are up 93% and
on track to top two million homes for the year since 2006.

(37} Therefore, Future Mortgages with Nontraditional Mortgage
Terms Deserve Three Safety Valves:

(2) Independent voluntary-or involuntary credit counseling and,

{b) early disciosure of the TiLA Federal Disclosure Statement, and,

{¢) independent Compliance Officer reviews, and where necessary, future
staff consumer rights training for all mortgage originators.

(38) The Federal (TILA) Disclosure Statement Box:

4. Trath in Lending Act (TILA) Statement Box Enhapncemenits:

By federal and state law, add to this Disclosure Box the following information:

» 1he actual dolar amount of any prepayment penalty, 10 a prior mortgage holder or
current morgage and,

= a statement that the borrower may seek mortpage counseling and, budgeting, and

+ the names and telephone number of 3 local mortgage counseling agencies.

(see below)
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39) Pooled Mortgage “Buy Back Agreements”™.

As stated in Paragraph No. 17, above, the amount of delinquent mortgage loans that
can be “modified” by mortgage “Servicing Agents” , is limited to 5% . These
“Servicing Agents” seek to keep loans performing, but may “modify” some morigage
loans up to 5% of the pool to prevent them from becoming nonperforming loans.
“Servicing Agents” collect fees for the performing loans only, not loans in default.
However, mortgage originators may offer investors “buy back” agreements, in order to
more easily sell these pooled mortgage securities o investors. These “buy back”
agreements are not common and are not a secured guarantee as the funds needed to
perform under the “buy back” agreement are not held in escrow, and are subject to the
cash flow of the originators.

40) Annual Andits or Reviews by Independent Compliance Officers (C.0’s) May
Be Introduced into the other “Links in the Mortgage Chain” for Investor
Confidence.

¢ Asset-Backed Commercial Paper (C.O. audits/reviews annually).
e Ratng Firms (C.0. audits/reviews).

+ Pooled mortgage backed secunties (C.O. andits/reviews)

e Mortgage Underwnters (C.O. audits/reviews)

41) Will State Registration and Regulatory Oversight of Mortgage Brokers by
the States provide Adequate Consumer Protection?

The short answer is “NO”!
42) Some Common Sense Reforms:

a) Mortgage Broker Firms may be required to keep statistical records on the
individual brokers with the highest percentage of defauits within six (6) months
of the closing of the mortgage.

b) Compliance Officers (C.O.’s) should interview the borrowers in a “select
percentage” of these defaults to determine if Unfair and Deceptive Mortgage
Practices were the cause of the default, and then notify management.



¢) Where a borrower may be given sufficient “cash’ at the elosing to “make up”
mcome for upfront foture mortgage payments, then separate statistical records
should be maintained on individual brokers with defaults occurring within 12
months and within 24 months.

d} Borrowers in default are rarely if ever “Interviewed” by an outside agency or
C.O. to determine the reason for the defanlt. Therefore, deceptive practices are
rarely if ever “tracked” by govemment agencies back to the offending staff
morigage broker. This results in repeat offenses against future borrowers.

43) “Costs” of Compliance Officer (CO) Reviews and Audits:

The costs are not great as these internal reviews can be completed
expeditiously. These are not financial andits, but “fact finding” audits.

The federal laws and the Congressional hearings (see paragraph 29 above) of
the 1960°s, 1970s, 1980’s, and 1990’s have not effectively regulated these
mortgage origination abuses, frands, and deceptive practices, but Compliance
Officer audits, and C.O reviews and C.O. in house training may be the best
reform.

44) Job Losses/Job Retention/Job Training:

The Wall Street Journal reported mortgage firms have cut 70,000 jobs, and more
jobs by October, 2007. Expect more mortgage firm and construchion company job
cuts to come. These former mortgage broker employees need more than just new
management “guidelines” when they are rehired. They need to know there are
“enforcement standards” that will be executed, and reviewed at their “office
level” by independent Comphance Officers (C.0O). Hiding behind the corporate
veil should no longer be possible fur ihese morigage salesmen.

45) The Psychology of Mortgage Commitments and Consumer Commitments:

Today’s mortgage broker is a very expenenced salesman. Even before the terms
and details of the lenders refinance loan commitment are disclosed to the
consumer the mortgage broker will encourage the consumer to notify other
pressing creditors of this new financing. The mortgage broker will even offer to
accept confinnation telephone calls from a consumer’s creditor. This assistance
psychologically “locks v the consumer and increases the consumers need to
“close” even if the refinance mortgage terms drastically change, at the Jast
minute, from very fair to predatory. In the purchase of a home the friendly seller
of the home 1s sitting across the table at the closing, which causes the purchaser
to feel obligated to close on the mortgage The more anxiouns the consumer to
close the more onerous the unfavorable mortgage terms may become. It is not a
case of “buyer beware”, it 1s a known practice of marketing and deception by
either an experienced broker salesman, or lender’s closing agent.



46) Mortgage Application Fees:

If 2 morigage commitment is not obtained from the mortgage broker, or the
mortgage “closing” for a2 house purchase is not finalized, and closed for any
reason for erther the lenders fault or at the borrower’s request , the ‘borrowers
application fee” should be refunded. In a mortgage refinance, after closing,
borrowers should not be penalized for exercising their statutory Right to Cancel.
Invariably it is the mortgage broker’s lack of upfront early disclosure of closing
costs, and/or mortgage terms, interest rates and/or fees that result in a borrower’s
cancellation. Consumers need to be mnformed upfront, that the “Right to Cancel”
15 an honorable option to prevent possible fraud and deception. A “Right to
Cancel” is a written document provided at a mortgage refinance “closing” and
this document should also mstruct the consumers (in large print) as to where said
consumer may seek counseling or legal advice. For example, a family attorey or
the local named legal services office, or the State Attomey General’s office, and
or the Federal Trade Comimission. This pre-printed notice should be inserted onto
the “Right to Cancel” because the three (3) day time hmit 1s very brief. Note: This
“Right” only exists in refinance mortgages after the closing, not in a home
purchase mortgage after it closes. A home purchase mortgage borrower’s
“cancellation” must come before the closmg.

47y Advertising Mortgages: Television, Newspapers, Magazines, Radio, Direct
Mailing, the Internet, Realty Offices, Banks and Financial Office Solicitation:

According to the New York Times article Scrutiny for Mortgage Ads,

August 25, 2007, both the State Attorney Generals of Obio and New York and the
Federal Trade Commission have ongoing reviews of unfair and deceptive mortgage
ads. Unfortunately, because of the many thousands of lenders and the millions of
mortgage ads cach year it is nOWw unpossible for federal and siaie “reguiators™ to
adequately rein in this predatory ad activity. It is recommended that advertising ad
reviews be a mandatory duty or obligation of the Compliance Officers (C.0.) annual
or semi-annual audit.

Law Professor Patricia McCoy (Umsversity of Connecticut) stated in the above New
York Times article:

The advertising was a drumbeat to consumers, saymg: “Don’t worry,

you can qualify for a loan. We will approve it. *It was “push marketing” to
reach out to these people on the sidelines who have doubts about their ability
to pay a mortgage and lure them in.”

Even when consumers do find out about higher rates before closing on a house, by
that time they are often *‘psychologically commitied” to buying.



48) The Expose of a Predatory Lender: (see Exhibit “A”)

New York Times financial reporter, Gretchen Morgenson, in her Investigative Report
dated August 20,2007 descrnibes in some detail the inner workings and the Unfair and
Deceptive Practices of one of the top mortgage origimator in the United States,
Countrywide Financial Corporation . This Investigative Report exposes the improper
sales tactics, the use of “fixed” software, the predatory commissions fees, the uvnfair
sales mcentives patd to unethical salesmen, and the early conceaiment from the
consumer of mortgage interest rates and mortgage pomts and the excessive closing
costs or uneamed fees demanded at the mortgage closing, along with the questionable
loan terms and other mmahiple deceptions. The facts in the Federa}l Trade
Commission’s setilement in the case of the predatory mortgage lender, Associates
First Capital (now owned by Citigroup, Inc.), has some similanty to the predatory
Countrywide Financial Corporation “facts”. Countrywide’s biggest stock investor may
be Bank of America in the near future. Bank of Amenica is known for its “higher
standards™ and “no closing cost” mortgages. Bank of America would, no doubt, clean
house at Countrywide 1f 1t takes control. Unfortunately, Bank of Amenca’s serious
participation 1s nOw just a nimor.

The former Chief Executive Officer of Citibank/ Citigroup, Inc. Charles Prince, to his
credit, removed thousands of independent mortgage brokerage firms from the
Associates First Capital approved brokers “lists” to hopefully bring Associates First
Capital in line with Citigroup, Inc. ethical corporate business standards. However,
these furlonged independent brokers, no doubt, then went to work for other lenders
and their shoddy “work product” was pooled into MBS and sold to big banks and
investment houses. Unfortunately, as the old adage implhies “what goes around, comes
around”, and these deceptive mortgages severely damaged our credit markets!.

A9} Ipecntives and Commissions fees for Mortgage Brokers:

“Volume Based Compensation” fees and “Yield Spread Premiwms™ fees paid for
mortgage broker referrals should not be based on “predatory or ARM interest rate
inflation schemes”. Nor should demands for “pre payment penalties” result in extra
commissions to a salesman or broker. Frequently the unjust interest rate “inflated”
loans are targeted toward those not represented by private counsel.

Note: (see Exhibit “A”) New York Times Reporter, Gretchen Morgenson’s
Investigative Reporting on Countrywide Morigage should be read by every member
of the U.S. Congress, both Senate and House, and the U.S. Credit market firms and
banks.



50. Structured Investment Vehicles (SFV) and Short Term Debt “Conduits™.

Conduits: These are commercial bank and investment bank 10U’s or paper entities that are
asset-backed commercial paper debt portfolio’s which contain short term and/or medium
term debt obligation issued to investors. Some mature 1 3 to 9 months some mature in 30
to 90 days some mature in a week or more, and others in days. SIV’s may be the longer
term mstrument and along with the shorter term “Condwti” vehicles both operate “off the
books™ and or “off the balance sheet™ of the parent bank. The purpose is to raise money in
the commercial paper market for future investment in high yielding assets and pooled
mortgage backed securities by bundhng mortgages, credit card debt, business loans and
auto loans. Conduits or SIV’s are not easily transparent to the stockholders of the parent
bank or transparent to the public. However, the new entity on the block was the so called
“ligqmdity put” which gave purchasers of C.D.O’s, the nght to reverse the sale and return
the C.D.O to the seller if no market existed. To the purchaser and the public, all of the
above could not have been more complicated and less transparent.

51. Many Brokers Encourage a Borrower’s Irrational Exuberance.

Too often many brokers encourage a borrower to take on excessive financial risk by stating
that the Fair Market Value of the house can only appreciate during the early term of an
Adjustable Rate Mortgage (RAM). This sales pitch was used to convince many borrowers
that the home equity increase would far out-weight the debt nsk. It was a sales tactic that
would bring 100 many borrowers to the closing table without the benefit of honest or
ethical financial counseling.

52. The Mortgage Broker Industry’s “Blind-Eye” Predatory Cualture has created
many In-House New Labels to Identify their Brokerage Firms Predatory Loans:

*Toxic mortgage

* Junk Mortgage

*Teaser Rate Morigages

*Exotic Morigages

*Dicey Mortgages

*Upside Down™ Mortgages (borrower owes more than FMV of the house)

* Ninja Mortgages (No Income, No Job, No Assets=Ninja)

* Liar Loans

*Take my word for it mortgages

*Shark Loans

*Stated Income Morigages

*Pulse Mortgages (some lenders encourage morigage brokers to throw funds at anyone with a
pulse)

*Neutron Loans (see above paragraph 35)

53. “Payment Option Mortgages”: The One Percent (1%) Mortgage.

This particular radio ad and/or paper leaflets, and/ or teaser ads bring i low income
borrowers. However, the one per cent (1%) interest rate 1s only applied to the first day of
the mortgage loan. The interest rate on the second day might increase to 8.13% and then
8.77%, but with this unpaid higher interest applied to the mortgage principal. {Take my word
for it monigage.) Under this morigage scheme, the borrower loses ground each month up 1o 2
trigger pomt where the ballooning pnincipal then kicks in with a 8.77% interest or more
rate on the now substantiaily inflated principal. In New York City, The Foreclosure
Prevention Project, South Brooklyn Legal Services, reported an avalanche of these
consumer complaints.




54. “ The Scratchk and Dent” Mortgage Backed Bonds:
The rating firms own designation of “scratch and dent”, applies to mortgage loans that:

¢ Exceed loan-to-value thresholds and,
» do not inchude documentation of borrowers income and,

» are subject to close momtonng to determine if they fail to perform in the first few
months after the loan is disbursed.

The rating firms (i.e. Fimalac SA’s Fitch Ratings, etc} will continue to periodically
scrutinize these bonds for actual performance from the day they are bundled and sold to
investors as pooled mortgage backed secunties.

55. Near-Prime Mortgages:

These are mortgages the origmators “claim’™ are one step up from subprime, as these
mortgages allegedly were based on a borrowers credit score above the subprime
benchmark. For example, the borrower has a fair credit score, but the borrower did also
provide verifiable documentation of assets and/or salary. Many of these mortgage loans
may be near the borderline of ALT-A loans and should be subjected to periodic
monitoring, and if necessary, future downgrading by rating firms. The rating firm may put
this bond on a watch list as a “scratch and dent” mortgage backed bond.

56. Acquisition Bridge Loans:

These are not the old fashion bridge loan (pre-mortgage loan) needed to provide funds to a
homeowner who 1s building his home where said loans will be converted upon house
completion to a conventional mortgage. Acquisitton Bridge I oans are actually Merger
Loans. Today, Wall Street finns and commercial banks financed mergers and acquisitions
then will “layoff” these Acquisition Bndge Loans as bonds or securities. Acquisition
Bridge Loans are generally “off the books™ as short term debt which the bank or the
investment firm never intended 1o hold as an asset. These merger loans were intended
merely to generate fees for the lender.

57. “Table Funded” Mortgages:

The narme of the investor buyer of the proposed mortgage 1s confirmed m advance before
the mortgage closing in a “table funded” mortgage loan. The borrower at the “closing
table” stmultaneously assigns the mortgage loan to the entity or person actually putting the
funds on the table.

58. Exit Fees a/ka/ Prepayment Penalties Frequently “Close the Back Door” to
Refinancing by a Homeowner.

“Exit fees” are prepayment penalties that mortgage brokers are aware may “close the back
door” by making it too costly for a borrower to get out early from an abusive ARM
mortgage. The fee may resultin a 3 to 5 year interest penalty. However, most adjustable
rate mortgages (2/28) adjust to a higher rate ultimately after 2 years, while the exit fee may
not expire for 3 or more years. The vanance above in “years” seems to favor the lender and
the mortgage brokers commission. Many subprime borrowers don’t understand either the
“term” or gravity of a prepayment penalty and having to wait out the prepayment penalty’
s 36 months may not always be an option for the homeowner. One recent homeowner



complaint recetved by Legal Aid, identified a $17,000.00 prepayment penalties that was
paid by the homeowners when refinancing his home. New York State Limits the
prepayment penalty to the first year of the loan which is a better approach.

59. Moral Hazard: The “Bad Behavior” Bailont:

Moral Hazard 1s a market economic term used to describe an expost financial bailout, or
expost financial assistance or other expost guarantees that rewards risky behavior. Itisa
term used to criticize the “hazardous downside” of either the U.S. Federal Reserve or
Foreign Central Banking Systems n releasing hiquidity or cash into a credit market’s
financial system to help stabilize credit markets for that market’s past bad behavior.

60. Financial Armageddon: Menitoring the Risk:

The diffusion of mortgage risk among many thousands of investors worldwide, makes it
diffrcult 1o know who bears the risk, and what the nsk is. This was most pronounced with
the advent of risk hedgmg derivatives, commercial paper, bonds and securitization or
poohng of securities, and debt paper. Today, with the worldwide markets seeking
mvestments in the United States, this current 2007 embarrassing meltdown of U.S.
mortgages has delivered a “black eye” to our U.S. financial risk monitoring system and
government. It is embarrassing when foreign governments demand to be invited to the
U.S. 1o monitor our U.S. financial “offerings™ on an equal basis with our U.S. regunlators
and our self regulators, our stock exchanges, our rating firms, and our bank and securnity
firms Compliance Officers.

61. “Sliced and Diced” into 2 pooled Mortgage Backed Bond Portfolio:

To obtain a rating firm’s fop AAA rating, the packaging firm for the pooled mortgage
backed bond could combine with invesiment grade mortgages, those speculative grade
mortgages up from the nether region of junk mortgages. These combined mortgages were
in effect “sliced and diced” to mix the good with the bad.

62. “Liquidity Back Stop Agreements” in Commercial Paper.

Banks issuing Conduits and Structured Investment Vehicles (SIV’s) may agree to provide
limited assurances (resembling guarantees) that these IQU security vehicles will be repaid
at due date even if the Conduit or SIV cannot be rolled over or sold in the credit market.
The “Liquidity Back Stop Agreement” may be a guarantee limited, in whole or in part, by
one bank or a consortium of three to five banks. It may vary within the commercial paper
or within a Conduit. Conduits are more protected than possibly the SIV’s, and, as stated
above, Conduits and STV’s are different, yet similar.

63. The “Risk Distribution” in Various Collateralized Debt Obligations. (CDO’s)

Collateralized Debt Obligation (CDO’s) are a form of asset-backed bundled security in
which risk is distributed so investors can decide how much risk the investor wants to buy
into, It is not for the inexpenenced investor, as “Risk Distribution™ is not clear, or
foolproof.



64. 2007 Will Always be the Year of the first American Banking Upheaval of the 21"
Century.

George Washington Plunkit, a political leader in the scandal plagued Tammany Hall (1850 to 1930) stated:

There is a difference between honest grafi and dishonest grafi.

The laws in the United States today, still draw a distinction between criminal mortgage
fraud and civil mortgage frand. Consumer Civil Fraud is codified, to a degree in state
statutes known as The Unfair and Deceptive Practices Acts (UDPA). Unfortunately most
Mortgage Broker UDPA violations will not cease without independent “internal controls”
within the mortgage broker offices. New government rules, new regulations and new
statutes will not suffice without internal quality management controls, backed by
independent quality audits. The modern morigage broker is paid by commission which is
an inherent mcentive “to produce and to close” on the mortgage. Internal controls may be
verified by an experienced Compliance Officer that has access to consamer complaints
files, and foreclosure and morigage default files.

65. In 2007, there was a Mortgage Market “Tailspin” that “Humans” not Computers
Could Easily Have Predicted as Early as 2005.

Alan Greenspan, now a private citizen now admits that in late 2005, Mr. Greenspan knew
the 2/28 subpnme adjustable rate morigages (ARMS) were vuinerable to causing credit
and mortgage markets gyrations. Earlier UDPA “warnings” were coming from The Center
for Responsible Lending (CRL), The Consumer Federations of America {(CFA), The
National Consumer Law Center (NCLC), The Association of Community Organizations
for Reform Now (ACORN), Non-profit Counseling Agencies, and many Law Services
groups nationwide. However, no alarms were coming from the private money sectors, the
imvestment banks, the analysis, the rating firms nor the Federal Reserve System in 2005,
2006, or early 2007.

66. There are ARM Mortgages, and then there are ARM Mortgages.

Most ARM morigages will “adjust” using a mathematical formula based on a particular
Index. The most comunon Index being the 1-year U.S. Treasury Bill, plus a margin.
Currently, rates on most ARM’s are set 2 or 3 percentage points above the Treasury Bill.
There are a variety of ARMS as follows:

The abusive subprime lenders in 2004, 2005, and 2006 most frequently used the 2/28
ARM with a “pre-payment penalty” clause. This ARM had the highest foreclosure, and
default rate. However, other ARMS may be a one year, no closing cost introductory ARM,
or Option ARM, where the homeowner choose the amount of interest they want to pay,
tacking the unpaid amount into the principal, a'k/a negative amortization. Furthermore,
there is a 3/27 ARM, a 5/25 ARM, a 7/23 ARM, or a 10/20 ARM, etc. Lenders, in
describing these 30 year mortgages, also use the labels 3/1, 5/1, 7/1 or 10/1 (to describe
the foregoing) to indicate an ARM rate adjustment each year after the initial low mortgage
terms. All adjustable rate mortgages have a lifetime rate “ceiling”, or cap. Still other
ARMS may have a peniodic rate ceiling, or cap which peniodically limits the rate increase
for each yearly rate adjustment. The lender’s combination of 30 year or 40 ARMS can be
both unlimited, and creative. A “sample” of various recent Adjustable Rate Arms from a
reputable New York State private sector Credit Umon (dated September 24, 2007) is
printed below:



66. There are ARM Mortgages, and then there are ARM Mortgages.
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67. The Time for Credit Market Excesses Has Pasti:

The November 2007 new mortgage default prediciions are worse. Mark Zandi, Chief
Economist of Moodeys Economy.Com (West Chester, PA.) expecis defaults on about
three million mortgage loans in 2007 and in 2008 combined, and Mr. Zandi predicts
that two million of these defaults will force homeowners from their homes. The mea
culpa’s, the excuses, the comments, apology’s, rationalizations, and explanations from the
Mortgage Indusiry, the U. S. Treasury, the Congress, the Federal Reserve Systems, (both
former and current senior personnel) for the implosion of the U.S. credit markets, is not
helpful to the foreclosed homeowner. The simple solution is to first require “oversight
audits” on the subprime but non-bank mortgage market issuers, brokers and dealers. Many
of these non-bank mortgage issuers, brokers and dealers had no professional interest in
prudent lending but only in the fees that they immediately earned. These closing broker
in-house “fee incentives” cannot always be regulated or prohibited in the future, but must
be put on a “watch list™ to prevent continuing myopic behavior. The mortgage broker will
always be rewarded for how many loans he or she originates. These morigage broker fee
compensation structures however, can be self-regulated by mortgage brokers management
“in-house” behavior reviews. In-house behavior however, requires continuous in-house
“sales closing behavior audits” and traiming by outside non-government Compliance
Officers {(CO”S) similar to accounting audits, but less expensive and less time consuming.

68. Compliance Officer (CO) Reviews Need Not Always be Annual if 2 Waiver is
Granted.

As previously stated not all subprime loans are predatory, and subprime loans are
beneficial to many Americans seeking homeownership. Ethical morigage brokers are
numerous, as are many large lending institutions and federal and state banks. An initial
Comphance Officer (CO) review may result in a long term waiver (3 years, or 5 years)
between CO reviews. However, for the initial review the mortgage default and mortgage
foreclosure files need to be reviewed along with all loan documentation. Furthermore, the
ethical training program of mortgage brokers requires certification by a CO at the time of
the CO audit.



69. Bank Traditional “Risk Transfer Products” Did Not Work:
Risk Controlled Safeguards Were Ignored:

Lending banks in the past controlled “Risk” by fair and accurate underwriting
and making its own loans from “in house capital or deposit funds” then
transferring, not holding nisk, to informed buyers or informed investors or to
Fannie Mae, Freddie Mac and Ginnie Mae for cash or credit. However, today the
investment arms of banks have defeated these prudent and conservative “Risk
Transfer Strategies” by investing in Hedge Funds with sub-prime morigage
exposure and in holding bonds in the securitized markets such as Mortgage
Backed Securities (MBS) and in aggressively purchasing variable interest entities
and/or other special purpose entities (SIV's and CDO’'s, etc.) that brought nisk
back to the parent bank. Now the bank is holding most of the risk for these losses.
The onginal idea of lowering the risk of high default rates by diversifying loans
from different sources was defeated by seeking out high interest sub-prime loans
for their high cash flow. Lenders and banks in response to demand for mortgages
encouraged the creation of a whole new class of independent (off company
premises) mortgage brokers in erder to substantially decrease office employees
and new hires and still expand business. It was both foreseeable and inevitable
that the new credit industry structured debt market would, lacking verification of
lending standards, eventually go to junk.

70. The Rating Agencies: Was the Investor and Wall Street in the Dark:

Rating Agencies in the past rarely shared all the information it relied on to
the investment market as a whole and/or to prospective purchasers in particular.
Some “day light” or suniight requirements are needed 1{ the average buyer or
mvestor 1s to put his money inte a “financial product” that even the professional
seller has had great difficuiiy or Jack of data for making adequate disciosure or
clear informed disclosure. These convoluted nisky or complex pooled securities
and bonds that may be composed of corporate debt, loans to hospitals, automobile
loans, and prime and sub-prime pooled mortgages, are a “crazy quiit” that rating
agencies in the past should have devised a better systern of full disclosure. The
Rating Agencies need periodic audits by an outside Compliance Officer (CQO)
and/or reviews to determine if their system of disclosure 15 adequate, fair and
timely. The State Attomey General Offices in the United States today have
devised a system of full disclosure in condominium “sales” that is universally
recognized as both fair and adequate. Taking a “page” from the State Attorney
General’s condominium “book™ would be a good start for the secuntized bond
market.

71. Mortgage “Loan Server” Companies, aformerly most profitable business, are not
properly Monitored by State or Federal Regulators or Audited by outside
Compliance Officers (CO).

A Loan Server generally receives a fee of 0.25 percent on a prime mortgage and 0.50
percent on a subprime mortgage. However, subprime loans are big cash providers (o



72.

73..

Loan Servers, as Loan Servers keep all the late {ees, and other exaggerated default fees.
In 2006, Countrywide Mortgage collected 285 million doHars in “late fees™ alone. In
addition, Loan Servers can also collect other very mgh additional junk fees, especially
if a subprime borrower seeks bankruptcy protection. Loan Servicing can be a cash cow
without serious risk in a good market. It can make money either way if the loan goes
good or bad. However, in a very bad market Loan Servers should substanhally increase
1ts number of employees to adjust or modify mortgages. Our 2007 mortgage crisis has
proved the rehictance of Loan Servers nationwide to quickly hire these needed extra
staff, and home retention specialist, further adding to the nations credit market
downtum. A 2007 Report on mortgage foreclosures by Law Professor Kathenine
Porter, found lucrative, but questionable loan servicing fees and improper accounting
frauds and improper profiting by Loan Servicers appearing in foreclosures. Some of
these junk fees are labeled “pay-off” fees and “monthly” inspection fees. Furthermore
farge Loan Servicers would charge a borrower in bankruptcy many times the actual
Loan Servers reasonable cost. While other Loan Servers have failed to give the
borrower, in loan default, credit for mortgage payments recetved by either
miscalculations and/or concealment of itermzed payment records. Cutside investors in
pooled mortgage backed securities, will not benefit from , or receive any of this excess
imcome as an “offset” to their pooled losses, and the settiement costs to loan servers in
a bad market, ike 2007, may indirectly be passed on to 1nvestors. But an inherent
“conflict of mterest” may also exast, if a loan server in a modification agreement with a
borrower, refuses 1o move a prime borrower out of a subpnme loan. Admitting that a
prme borrow er was incorrecily labeled “subprime” may reduce the servicing fee from
0.50% to 0.25%. In some instances. contractually, Loan Servers may be dismissed by
morigage owners, if the Loan Servers 100 oftern acts in the borrowers best interest.

The Mortgage Electronic Registration System (MERS)

The MERS home loan registration system is frequently a named plaintiff in thousands
of court foreclosure actions in the United States today. This system is jointly owned by
FANNIE MAE and Countrywide Mortgage and other large lenders. It oversees more
than 20 million mortgages in the U. 8. The MERS system has been accused in civil
court of charging exaggerated foes and enhanced charges in foreciosure actions. A
recent class action lawsuit accused the MERS Systems of retaining foreclosure
attorneys for a “fix legal fee” and then demanding from the borrowers three to four
times for that same legal services disbursement. The outside investors in pooled
mortgage backed securities did not benefit from or recerve these excessive fees as an
“offset” to their pooled losses.

The proposed federal law The Mortgage Reform and Anti-Predatory L.ending
Act of 2007 although a good start, will not, by itself, xein in the abuses of
independent mortgage brokers affiliated with lenders of record.

In the year 2000, predatory mortgage lending once agatn became a major issue in civil
legal defense offices across the United States. In years before 2000, Legal Aid saw a
rise in independent mortgage broker subprime loans becoming more fashionable
among banks, among investment entities, and in Wall Street.

For instance, in 1997, independent mortgage brokers passed the half way “mark™ in
U.S. mortgage processing. Volume Based Compensation {(VBC) or Yield Spread
Premiums (YSP) from lenders was encouraging more independent mortgage brokers to
bring in “inflated” interest rates on First mortgages from 10.5% to 15%, and up. Many
second mortgages were 15% to 24%. The Federal Reserve Board labeled a mortgage a
“high cost™ loan based on the “rate spread” or APR. interest rate on the loan over the
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‘Freasury rate as follows: a high cost label or subprime tabel occurs when the spread is
3% above the Treasury rate for a first morigage and 4% above for a second mortgage.
The Legal Aid experience is that even “padded” interest rates, and “padded” closing
costs today, had become the norm among too many rnortgage brokers. By 2007, the
morigage market was approximately $8.5 trillion Dollars, of which, the subprime
portion is 1.2 trillion. It is interesting to note the U.S. Treasury debt is also 9
trillion dollars.

* * * * ¥ * * * ¥ ¥ *

Legal Axd Society Question: Why the pessimism by this writer? During the past 30
years of federal and state legislation, and mandatory disclosure reforms and regulatory
cotrections, that this writer has witnessed, all said legislation when seeking to correct
the Iack of disclosure to the potential homeowner/mortgagor, these federal and state
laws have been by-passed or ignored by too large a percentage of the independent
mortgage broker industry. In other words mere licensing and mere legislation or mere
regulations cannot rein in even civil unfair and deceptive practices by the independent
mortgage broker firms that choose otherwise. Today (2007) the credit markets and
Wall Street, and the investment houses, and the big banks have the ¢lout to act now 1o
rein in this abuse, and save this profitable Wall Street credit market. A private industry
“Task Force” should be formed in Wall Street to “preserve” what is still Wall Street’s
most profitable market the national homeowners mortgage Market of 8.5 tillion
dollars, both prime and subprime.

* * ¥ % * * * * * * %

Independent mortgage brokers good and bad, are here to stay, but they can continue
to by-pass or ignore rules and regulations. What moertgage brokers cannot ignore is
the inherent power of the money market managers, the big banks, and the investment
houses, if said credit markets demanded and implemented accountability and oversight
before “packaging’ or selling debt. Fraud Risk Management had always been a bi-word
of large corporate business concerns. Protection of thewr own mortgage credit markets
should be placed at the top of thetr investmnent industries “agenda” in 2007. Therefore,
Legal Aid offers this recommendation below:

Due Diligence by Wall Street: A private non-governmental credit market
industry-wide “Task Force” composed of some of the best Wall Street Risk
Managers, should be impaneled to lobby the lenders to voluntarily rewrite the
disclosure procedures and the process nsed to approve mortgages.

The current bills before Congress will not stop fraud and deceptive practices. We will
always see those cases. Mortgage brokers were aware of the complete lack of civil
penalties when they ignored the disclosure requirement 1n the past. It is was not, in
most civil frauds cases, a crime to lie to a borrower. Unfair and deceptive practices
are generally civil in nature, not criminal. However, Mortgage Brokers were not the
only cause of the 2007 mortgage coilapse. There were other obvious signs of trouble
on the horizon, going back to the year 2000, and earlier such as:

*Real Estate Broker’s offices expansion o a profitable mortgage market for
possible lacrative referrals to mortgage brokers for additional commissions (1% or
more). An additional needless cost to the borrower and investors on top of the
mortgage brokers commissions (points), and the lenders discount fee. These
business arrangements may not necessarily be illegal, but are unethical in too many
mstances if proper disclosure is not given. Furthermore, some real estate




companies have their own affiliates or “in house”™ mortgage broker subsidiaries,
{i.e. Century 21 Real Estate and Coldwell Bank Real Estate). This is almost a legal
double dipping arrangement.

*Mortgage brokers seeking unconscionable additional broker fees from lenders on
top of origination, or points, or commissions such as an add on of a Yield Spread
Premium (YSP) This was an additional needless increase in cost to the borrower
and mvestors,

¥Mortgage brokers seeking to “profit” from “Exaggerated Closing Costs” allegedly
paid by the borrower, but actually paid by the investor in the long run. These
Morigage Brokers sought to add to the mortgage mix, a “higher-than-prime-loan
for services fee” not performed. Furthenmore, adding prepayment penalties to
hinder the ability of borrowers to timely refinance and escape out of an unfair
adjustable rate morigage {ARM). An additional needless increase in cost to the
borrower and investors.

*Some small mortgage brokers were retaining friends and relatives and partners as
“closing agents” with high legal fees and high legal documents preparation costs
but with the prices being set solely by the mortgage broker. An additional needless
increase in costs to the borrower, and the investors.

*Large mortgage brokers were augmenting their mcome with lucrative separate and
distinct in-house ancillary firms that would charge (higher than market) non-
negotiated fees and charges.

*Title Search fees
*Title Examination fee
*Loan Servicing fees

*Notary fee ($350.00)

*Courier fee

*Appratsals fees {For additional fees, see
*Tax Certification fees attached Exhibit)
*Flood Certificate

*Fire Insurance premiums

* Flood Insurance premiums
*Title Insurance preminms
*Legal fees

*Mortgage Insurance charge
*Mortgage Insurance charge
*Tax Search fee

*Broker Processing fee
*Tax Services fees

*Lien release fees

*Pay off service fees
*Document preparation fees
*Fax fees messenger fees
*Attorney fee

*Application fees

*appraisal fee

*Ongination fees, etc
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* Of course, none of the above additional charges were negotiated in an arm’s length
transaction with the borrower, or at cost but could be inflated 2x’s and 3x s and/or 5x’s
and 10x’s a reasonable and fair cost reimbursement rate. When assessing fees, the “sky
was the lirmit”. These were additiopal needless cosis to the borrower, and future
mvestors. All the above fees were added to the mortgage “principle” that the
ultimate Wall Street investor indirectly would pay a higher than anticipated price
for, because high mortgage “principle debt” and low values of the home results in
a negative recover if the house is foreclosed. In the past, closing costs used to be
paid for by the borrower, upfront with a down payment now the closing costs are added
to the mortgage principle. That was an 1nvitation to mortgage brokers 1o charge
excessive fees, and to set up a cottage industry of ancillary firms.

Did “Risk Taking” alene bring down the credit markets in 2007. A better
analysis weuld be, ignorance by the credit markets on how the new morigage
system worked.

Former U.S. Senator William Proxmire who wrote the Real Estate Settlement
Procedures Act (RESPA)in 1974, with input from the nations Legal Aid Society
offices, and the author herein, sought to prohibit ancillary business, or insiders
controlled business arrangements as a conflict of interest, and conflict of business
ethics, and furthermore, this RESPA Act compelled real full and fair disclosure to
borrowers. It also prohibited fee splitting, unearned fees and kickbacks. However, the
mortgage broker industry and the Real Estate Associations have since lobbied the
Congress and the U.S. Housing and Urban Development Department (HUD) to relax
rules on ancillary business and to prevent reasonable HUD Regulatory controls on
closing costs. Furthermore, the sharp increase in mortgage broker firms was in
proportion to the dec€ase in RESPA disclosure to borrowers.

A private “Task Force” of banking mdustry and Wall Street professionals who were
also mislead, or victimized, (along with their clients and investors) could enforce the
RESPA standards requiring disclosure and lobby for “fixed price” closing costs. The
RESPA requirements of 1974 were relaxed in the 1990’s, but a better word is ignored
by the new group of many thousands of morigage brokers that entered the finance field.
RESPA worked well during its first 20 years (1974-1994) because the big banks
enforced its statutory Standard of Disclosure. Today, a proposed “Task Force” should
also look at why the warmngs (lectures and symposiumns) by the federally funded
National Consumer Law Center (NCLC), were ignored by Wall Street. In 2002, the
NCLC published a separate 300 page book entitled “Stop Predatory Lending” to warn
the public and the country. The general opimon is few if any Wall Street or big bank
execuilves or risk managers subscribed to thas 2002 manual.

The RESPA law enacted in 1974 and placed in the federal Truth-in-Lending Act
(TILA) 12 U.S. Code 2601, state in part:

§ 2601. (2) The Congress finds that sigmficant reforms in the real estate settlement process are
needed to insure that consumers throughout the Nation are provided with greater and more
timely information on the nature and costs of the settlement process and are protected from
unnecessarily high settleroent charges caused by certain abusive practices that bave developed
in some areas of the country. The Congress also finds that it has been over two years since the
Secretary of Housing and Urban Development and the Administrator of Veterans® Affairs
submitted their joint report to the Congress on “Mortgage Settlement Costs™ and that the time
has come for the recommendations for Federal legislative action made in that report to be
implemented.

(b) 1t is the purpose of this chapter to effect cerlain changes in the settlement process for
residential real estate that will resuli-



(1) in more effective advance disclosure to home buyers and sellers of seitlement costs;
(2) in the elmanation of kickbacks or referral fees that tend to increase unnecessarily the costs
of certain settiement services.

- The new 2007 Bank Stabilization Fund will not, by itself, provide a safe platform
on which to build new and improved structured investment vehicle entity that the
mortgage and real estate markets needs now to provide liquidity to the credit
markets and to pooled mortgage backed securities (VMIBS) The nation and the
credit markets still need prime and sub-prime mortgages with the ability to repay.

a. Wedo not need a new “business mode]” to replace MBS. A proposed Wall
Street “Task Force’ need first look only at the mortpage “origination”, or
underwniing process before the Wall Street pooled bond sale process and why
the mortgage origination both failed the Amencan homeowner, and failed the
credit markets. The reasons given above in this discussion paper, may answer
some guestions and also provide direction on how 1o save this MBS credit
market for future generations of home borrowers.

b. The question of Hedge Funds investment in a MBS for the sole purpose of
seeking higher income, higher retums, and/or higher yields, was not all wrong.
Where Hedge Funds went wrong, was leveraging these MBS, and by pledging
these securities to buy more debt thus multiplymng the nisk many fold. That’s
merely a Risk Managerment 1ssue that doesn’t require much study.

71. Collateral Damage Resulting from Foreclosures: Tenants

Many, many thousands of family’s who “rent”” ARM homes from owners and,
while said renters are up to date in their rent, they will be evicted in a lenders
foreclosnre action against the landlord-owner. Even schioo] disincis will be
effected as a large mass of “relocations” take place across the United States due
to loss of homes, and jobs related to the morigage industry.

78. Collateral Damage Resulting from Foreclosures: The Homebuilders
Industry.

Many of our largest home butlders have been forced to sell land or cease
construction with the loss of many thousands of construction jobs. All of the
big public home builders have been hit hard by the credit market turmoil. Some
of the biggest names expenencing market set backs and slowdowns are Lewitt
& Sons., D.R. Horton, Lennar Corp., Standard Pacific Corp., Hovnanian
Enterprises, Toll Brothers, WCI, KB Homes, Tousa, etc. Did all of our national
Corporate Boards of Directors totally lack an understanding of the term
“predatory lending”, and the insiders “joking mortgage titles™ created or
adopted again with greater frequency in the early years, from 2000 on, (see
paragraph No. 52). These mortgage titles, or labels or terms were as well
known n the mortgage industry as was the term, “Liars Poker”, known to the
Bond business. The difference was that the mortgage terms and mortgage
broker behavior were more egregious, and in clear violation of the RESPA Act
of 1974..




78(b) Collateral Damage to City, and State Budgets:

A 2005 study by the Homeownership Preservation Foundation (Minneapolis), identified
twenty-six (26) monetary costs incurred by local city government agencies and city
taxpayers resulting from neighborhood foreclosures.

These costs have 1o be absorbed etther by local city taxpayers or by the cities cutting city
services for its taxpayers in general. Additional state costs are reported each day as our
national foreclosures increase.

78(c} A Mortgage “Due Diligence Company or Private Firm “ performs the last
“audit”/review of the now complete mortgage file prior packaging the various
mortgages in 2 bond or security and prior to obtaining a credit rating by the rating
firms.

A “confhcet of interest” may exist because the due diligence company is paid by
the lender $350.00 per mortgage file reviewed and the due diligence company is then
responsible for identifying the weaker subprime loans known as “Exception Loans”.
These “Exception Loans™ were the most hazardous of the subprune loans and would have
to be sold or packaged at a substantial “discount” by the lender. However, due diligence
audits were only performed on a hmited percentage of these and other mortgages before
packaging which doesn’t appear to be a vigorous or complete audit system.

79 (d) The borrewers financial statement stating the borrowers income, assets, and
resources should contain a separate “signed disclaimer” by the mortgage broker
that the mortgage broker has not instructed or coached the borrower to
misrepresent the borrowers income, assets or resources.

Regulation Z should require that a copy of the final wntten borrower’s financial
statement and the written “mortgage broker’s disclaimer” be given to the borrower at
least 3 days before the closing. The National Consumer Law Center (NCLC) in its book
Stop- Predatory Lending page 78 stated with respect to falsified loan applications:

Lenders will often iry to argue that borrowers were compilicit in any fraud

In the loan application process, whether by providing a falsified income

or an inflated appraisal. Lenders frequently base this argument on the various
certifications borrowers sign at closing, and particularly at the signing

of the loan application. The best response 1ds grounded in educating the
judge about how loans are made and the relative sophistication or lack
thereof of the partics. The borrowers are often never given an opportunity
to review the documents prepared by the lender and the broker. When
borrowers do ask guestions, they may be told, “This is how it is always
done”.

Please note: A second foreclosure case, October, 27, 2007 at The Legal Aid Society of
Suffolk County where different mortgage brokers raised different clients income from
approximately under $3,000.00 per month to $9,000.00 per month, both chients were
retired senior citizens on Social Secunty. The mortgage brokers closing agent also
exclaimed “this is how 1t’s always done™. It almost appears to be an “industrywide™
practice in subprime loans.



78(e) Super SIV- the US Treasury Departments has indorsed Master Liquidity
Enhancement Conduits as a short term fix.

Wall Street created the Collateral Debt Obligations (CDO) and the Collateral
Mortgage Obligations (CMO) and Structured Investment Vehicles (SIV) and the
Mortgage Backed Securities (MBS) all of which are in trouble.

The US Treasury Department 1s seeking to solicit Wall Sireet Banks and
Investment Firms to back up these troubled detenorating debt obligations with this
emergency backup Super SIV. The private management fees for Super SIV’s will be
paid by the banks and Wall Street at a proposed rate of 0.1% up to 0.2%. This Super SIV
will first separate out and exclude the riskier SIV’s and Subprime or ALT-A mortgages.
Only the good STV’s will be given Super SIV status and then a discount incentive of up
to 8% will be offered the investors of Super SIV’s.



Note: Legal Aid Society reforms are annexed hereto for discussion purposes.
79. How Long can Freddie Mac Continuoe to “Support” the
Mortgage Market Liquidity While Possibly Suffering Billons of Dollars in
Future Default Loses of it’s Own.

For all purposes the current prime “purchaser” and/or the prime “insurer” of
Mortgages in the U.S. is the federally chartered Fannie Mae, and Freddie Mac
and, 1n addition, the US governments insurers of mortgages the Federal
Housing Admimstration (FHA) and the US Veterans Administration. The non-
profit federally chartered twelve (12) Regionat Federal Home Loan Banks,
although not government owned, they are also substantial sources of cash
“advances” fo lenders which are secured by mortgage loans. Fannie Mae and
Freddie Mac together hold 4.8 milion US mortgages or half of the nation’s
mortgages prime and subpnime, yet Joshua Rosner, Research Analysis at
Graham Fisher & Co. stated: “we are seeing unprecedented foreclosures and declines in
house prices not seen since the Great Depression”. Today we are seeing that the
independent mortgage broker’'s unfair and deceptive practices, not only
“targeted” the consumer but also “targeted” Fannie Mae and Freddie Mac. It is
predicted that by May of 2008, the U.S may see 42 billion dollars in ARM
mortgages “reset” to higher interest rates. Goldman Sachs recently took a
pessimistic view predicting 400 billion 1n MBS losses with other mortgage
losses, and/or foreclosure expenses along with a drop in home Fair Market
Values (FMV) (possibly 15%) over the next 3 years. Home values are now
down 5%. The European Orgamzation For Economic Cooperation and
Development predict 300 billion in U.S. mortgage “write offs”. Some news and
media organizations using various siudies, predict that at least 150,000 ARM
mortgages will “reset” each month. The most certain prediction is that defaults,
delinquencies, resets, losses and ‘possible” recession will become the
“gconomic topic” of this decade. Some key congressional dates to remember
are:

¢ 1932- Federal Home Loan Bank Board created by Congress as a non-profit.

1934 — U_S. Federal Housing Administration Created.

1934 — U.S. Federal Deposit Insurance Corporation.

1938 - Fannie Mae chartered.

1974 - Real Estate Settlement Procedures Act (RESPA) enacted by Congress with
national Legal Aid Society input.

o 1978 - Neighbor-Works American chartered by Congress as a non-profit orgamzation,

but its mortgage affiliate is Neighborhood Housing Services.

* * * * # * ¥ % % * * *

80. Conclusion: If, as Paragraph No. 52 implies, these subprime mortgages were
“designed to fail”’, new underwriting standards alone will not suffice. Private industry
enforcement procedures are now needed. A credit industry-wide Task Force should
be empanelled by private industry to see how Big Cap American Corporations were
so easily fooled, and what can be done in the future to correct it. American Credit
and Investment Corporations cannot leave this task to Congress alone. The European
Banking and Credit Markets are watching America for private sector input and
leadership. As a consumer, American citizens expect the American Credit,
Investment and Banking concerns to also take action to restore market confidence.



Real Estate Frauds and Mortgage Schemes and Scams
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MonrrcaGe BrROKER Or Loan OricinaTor MrscoNnbucT

Too often the lender’s risky products are combined with littde or no oversight of loan originators,
whether in-house or third-party morigage brokers. The lack of sufhicient oversight is characterized by:

* Total or near-1ota) reliance on third-parry morigage brokers 1o originate loans withour
adequare oversight or monitoring of those brokers and witheut meaningful protection
against fraudulent loan applicatons.

False assurances by some mongage onginators and brokers, made orally, that contradict and
are inconsistent with the loan documents. These assurances include promises that the lender
will refinance the loan when the “teaser” rate expires.

Brokers and lenders sometimes asked borrowers to execure blank forms, facilitating application

fraud and undermining lending disclosure laws.

False assurances by brokers that the loan offered is the best rate available and that the broker
has shopped around for the best rate available to the borrower, withour disclosing the
financial incentives that may be driving the broker’s loan selection.

Fees payable 10 mortgage brokers for putting consumers into higher-priced loans than those
for which they are eligible.

*

Loan products with terms that are difficult for the consumers ro understand, resulting in heavy
reliance on brokers o represent their clients’ interests.

Unfair and Deceptive Practices in Mortgage Lending and Morntgage Brokering .-



MORTGAGE BROKERS AND SOME DIRECT LENDERS Marketed loan
products (o borrowers with a vartetv of risky features, which when combined posed
an exceedingly high risk that the loans, predictably, would resuli in foreclosure.
These risky featares included:

100%financing, typrcally through an arrangement that provided one
jean for 80% and a second, “piggyback loan” for 20% of ihe perchase
price and;

The use of Adjustabie Rate Morigages (ARM) consisting of a lower
fixed rate for a short-term penod, followed by an mcrease o a mgher,
adjustable rate whach then would wcrease every six months for the
remaining years of the loan. These loans were known as 2/28 loans (2
year fixed/28 year adjustabie raie) and,

Borrowers were qualified for ARM loans based on onty the nitial
“teaser rate” without regard to thenr abdity 1o pay beyond that ieaser
rate. Mongage brokers often promised borrowers they could simply
refinance before the ARM adjusiment, without disclosing that such
refinancimg was entirely dependent on continued house price
appreciation and subjecting bowower 10 heavy pre-payment penaities
and;

Offering “Stated Inconie™, "No-Doc or Low-Doc loans where the
borrowers need only 1o staie 1herw income, withourt providing any
supporting documientis to obiamn a loan and;

Affixing “Substaniial prepayment penalies (tuee 1o five years) that
sometunes lasted beyond the iiroductory fixed rate period, thereby
penalizing borrowers who refinance their Joans once the mntroducilory
rate adjusts (Note: New York Stare limits prepayment penaliies 10 one
year bui pooled morigages may not by composed of exchisively
N.Y.S. mortgages) and;

Lenders were encouraging these unfair and deceptive practices by
rewarding mortgage brokers who sell nsky loan products and
specifically, paying morgage brokers compensation A/K/A Yield
Spread Premium {YSP) to place some pnime borrowers into loans with
sub-prime interest rates higher than those for which they qualified and;
No current law prevents Mongage brokers from arranging or
processing loans that are not in the borrewer’s inicresi, and/or prohibit
brokers from brokenng loans if 1he brokers’s financral interest conflicts
with the borrower’s interest and;

No carrent law prevents snortgage lenders from steering borrowers to
loan products that are more costly than those that the borrower
quahifies for, and /or probits lenders from discriminaning between
simniltarty quahfies borrowers and,

No current law prevents lenders and morigage brokers engaging in
general unfair or in deceptive loan servicing conduct, which fed 1o
unnecessary fees and/or foreclosures for borrowers and;

No current law prevenis lenders or their agents from “closing on”
these exceedingly risky loan producis that morigage brokers and/or
lenders knew or should have known were designed to fail, including
loan products that combined 100% financing, no “'stated income”, and
adjustable rates winch when combined were a2 scam on the
homeowner and;

Thereafter, selling those loans through third party investmeni firms
and providing financial incentives to those firms to handie high cost
products, but ienders failing to meaningfully disclose or monitor or
control or regulate the product was a possible civil fraud on investors.
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New YOTK State Banxilg veparument 1SSues ATRenagments Arrecung

Mortgage Bankers and Brokers

The Mew York State Banking Department has adopted final amengments to il 410 S“Part
410"} of the Department's reguiations regarding mortgage bankers and mortgage brokers,
e#ectwe as of September 22, 2004. The revision to Part 410, among other things, affects
(i) bondihg requirements for mortgage bankers and mortgage brokers; (i) record keeping
requirements for mortgage bankers and morigage brokers; and {in} consultants,
employees and :ndependent contractors of mortgage bankers and mortgage brokers.

The Superintendent has the discretion to require twice the amount of bond or
deposit based on consumer complaints against the mortgage broker.

Cc.) 2urety Bonds and Depogit Agreements for Mortgage Bankers and
Mortgage Brokers.

Revised Part 410 sperifies for mortgage bankers and snortgage brokers language
to be contatned in a corporate surety bond and the form of deposit agreement to be filed
with the Superintendent in connection with a pledge of assets. It alse requires mortgage
hankers and mortgage brokers to rmaintain statements and withdrawal requests related to
any pledge of assets.

'age 2 of 4

(d-) Record Keeping Requirements - Martgage Bankers and Mortgage R“ O‘-b

Kexp it

Revised Part 410 specifies additional record keeping requirements for morigage
bankers and morigage brokers as foilows:

+« Each morigage banker and mortgage broker must maintain 2 centrabized
applicatior iog for the principat office and all branch offices, updated
davy. Branches must report activity to the principal office not later than
noon on the fifth business day after the activity takes place.

» Each mortgage banker must maintain afl documents relating to credit,
underwriting and pricing on a loan application, whether or not an
application is denied, approved or withdrawn.

+ Each mmortgage broker must maintain a copy of the HUD-1 in each toan
file.

«  Each rmortgage banker must establish and maintain, if overages are
charged, tending policies and procedures regarding imposilion of
overages. This requires inclusion of the rate sheet in the file or
information sufficient to identify the rate sheet used to price the ioan.

+  Fach mortgage banker must establish and maintain lending policies ard
procedures for {i) charging of discount or origination paints ar (i}
payrent of premium pricing to mortgage brokers.

»  Except in the case of loans for federaily related martgage loan programs
including, but ot limited to, any loan purchased by the Federal National
Mortgage Association or the Federal Home Loan Mortgage Corporation,
securitized by the Government National Morigage Association oOF insured
by the Federal Housing Adrnistration, the Veterans” Administration or
the Farmers' Home Adminisiration or loans that are prime no
documentation/low dogumentation or alternative documentation toans,
each mortgage banker muyst establish and maintain lending policies and
procedures on (1} loan pricing and excepiions to such loan pricing, (it}
pricing matrices; and (iii) credit grades.

+ Each mortgage banker must maintatn @ mortgage loan commitment
pipehne by state and in the aggregate which is updated on a maonthly
basis. The report must include number of leans, type of loans, number
and amount of loans with locked and unlocked interest rate and date of
commitrment aleng with fees coltected from the borrower. These reports
must be raintained for ane year.



+ Each mortgage banker must maintain, for loans where the appiicant
entered into & lock-in agresment for the interest rate, a report updatad
monthiy showing the lock-in date and fees collected. These reports must
pe matntained for one year.

- EBach morigage banker must maintain a report of lines of credit, updated
weekly, showiag advances on the ouistanding fines.

« Each mortgage banker must maintain a list, by state, of closing agents
snd their name, address and telepnone number.

«  Within 45 days of the end of each fiscal quarter, each morigage banker
must file with the Department (i) unaudited financial statements including
a balance sheet, \ncome statement, cash flow and net worth; and (ir) the
number and doliar amount of unfunded and unciosed commitments.

« Each mortgage banker must employ a compliance officer or retain an ‘GM L' ANCL'
unaftihated third party to provide such services. o F,c‘ e

- Within ten days of receipt, each mortgage banker certified by Fannie Mae
or Freddie Mac {caoitectively, the "Agencies”} must fiie with the
Department (i) copies of financial reports filed with the Agencies, (i)
copies of audit letters and certifications by the Agencies and (i) copies of
letters withdrawing cerhification by the Agencies.

- Withun ten days of receipt, each mortgage banker must file with the
Department a certified copy of a report of audit of the mortgage banker
or irs affiliate by any lender, investor, party to a loan purchase agreement
or any federal agency.

« Fach mortgage bariker exgmpt fram HMDA reporting requirements
pursuant to Section 203.3 of Regulation C must maintain the same data
as required by Regulation C for review by the Superintendent.

( e.} Consultants, Employees and. Independent Contractors of Mortgage
Bankers and Mortgage Brokers.

Revised Part 4 10 contains defirutions for consuitants, employees and independent
contractors of morigage banke s onid mortgage brokers.

Applicants to become a morgage banker or mortgage broker must provide a list
of its consultants at the time of application. A mortgage banker or mortgage broker must
alse fite a list of consultants with the Superintendent within ten days of retaining a
consultant. Finally, a mortgage banker or mortgage broker must notify the Superintendent
within ten days of termination of any consuitant.

A mortgage banker or mortgage broker must file with the Superintendent an
undertakg of accountability for each independent contractor within ten days of retaining
the independent contractor. A mortgage banker or morigage broker must also give the
Superintendent notice of termination of an independant contractor within 10 days of
termtnation.

( f) Filings by Mortgage Bankers and Mortgage Brokers.

Al filings under revised Part 410 may be submitted electronically in a format
acceptable w the Superintendent.
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§ 5-501. Rate of interest; usury forbidden. 1. The rate of interest, L"XQL&j
as cemputed pursuant te this title, upon the loan or forbearance of any
money, goods, or things in action, except as provided in subdivisions
five and six of this section or as otherwise provided by law, shall be
six per centum per annum unless a different rate is prescribed in
section fourteen-a of the banking law.

2. No person or corporation shall, directly or indirectly, charge,

take or receive any money, goceds or things in action as interest on the
loan or forbearance of any money, goods or things in action &t a rate
exceeding the rate above prescribed. The amount charged, taken or
received as interest shall include any and all amounts paid or payable,
directly or indirectly, by any person, to or for the account of the
lender in consideration for making the loan or forbearance as defined by
the banking becard pursuant to subdivision three of section fourteen-a of
the banking law except such fee as may be fixed by the commissioner of
taxation and finance as the cost of servicing loans made by the property
and liability insurance security fund.
( 3.0 1f the rate of interest charged, taken or received on any loan or
forbearance secured primarily by either (i) an interest in real property
improved by a one to six family residence occupied by the owner or (ii)
certificates of stock or other evidence of an ownership interest in a
corporation or partnership formed for the purpose of the cooperative
ownership of real estate taken as security for a lcan under subdivision
five of section one hundred three of the banking law, subdivision
eight-a of section two hundred thirty-five of such law or subdivision
two-a of section three hundred eighty of such law, exceeds six per
centum per annum,

a. in the case of a loan referred to by clause (i} of this
subdivision, the term of such loan or forbearance may extend five vyears
beyond the maximum maturity of such loan otherwise prescribed by law,

ane

( b,/ notwithstanding any other provision of law, the unpaid balance of
tie 1loan or forbearance may be Eregaid, in whele or in part, at any
time. If prepayment is made on or after cone year from the date the loan
or forbearance is made, no Eenaltz may be imeosed. 1f prepayment is made
prior fo such time, no penalty may be imposed unless provision therefor
is expressly made in the loan contract. In all cases, the right of
prepayment shall be stated in the instrument evidencing the loan or
forbearance, provided, however, that the provisions of this subdivision
shall not apply to the extent such provisions are inconsistent with any
federal law or regulation.

Sad, S-s0I(3DCL ?“ﬁziz“é'“}:ﬁﬁ\

4, Except as otherwlse provided by law, interest shall net be charged,
taken or received on any loan or forbearance at a rate exceeding such
rate of interest as may be authorized by law at the time the loan or
forbearance is made, whether or not the loan or forbearance 1is made
pursuant to a prioxr contract or commitment providing for a greater rate
of interest, provided, however, that no change in the rate of interest
prescribed in section fourteen-a of the banking law shall affect {a} the
validity of a loan or forbearance made before the date such rate becomes
effective, or (b} the enforceability of such loan or forbearance in
accordance with its terms, except that 1if any loan or forbearance
provides for an increase in the rate of interest during the term of such
loan or forbearance, the increased rate shall not exceed such rate of
‘interest as may have been authorized by law at the time such loan or
forbearance was made.

4-a. Notwithstanding the provisions of subdivision four of this
section, a loan or forbearance repayable on demand may provide for
changes, reflecting wvariations in lending rates, from time to time in
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*CONSUMER CAUTION AND HOME OWNERSHIP COUNSELING NOTICE
S ——

PA ‘ T '+ ' ¥ you obtain this loan, which pursuant to New York State Law is a High-Cost Home
L.oan, the lender will have a mortgage on your home. You could lose your home. and
MY~S . RQ‘ ‘. any money vou have put into it_if vou do not meet your obligations under the loan.

OF B A”k}“ You should shop around and compare loan rates and fees. Morigage loan
B ﬂ A b rates and closing costs and fees vary based on many faciors, including vour particular

credit and financiai circumstances, your eamings history, the loan-to-value reguested,
and the type of property that will secure your loan. The loan rate and fees could vary
based on which fender or mortgage broker you select. Higher rates and fees may be
related to the individual circumstances of a particular consurner’s gpplication,

Your should consider consulting a qualified independent credit counselor or
other experienced financial adviser regarding the rate. fees, and provisions of this
morigage joan before you proceed. The enclosed list of counselors is provided by the
New York State Banking Department, - emsemmait g

You are not required {o complete any loan agoreemert merely because you
have received these disciosures or have signed a loan application. § you proceed
with this morigage loan, you should also remember that you may face serious
firancial risks_Jf you use this loan to pay off credit card debts and other debis in
connection with this transaction and then subseqguently incur significant new credi
carl charqggor other debts ] you cominue to accumulate debt after this loan is

gqmtv you have in it if you do not meet vour moﬁuaqe loan obligations.

Property taxes and homeowner's insurance gre your responsibility. Not all
lenders provide escrow services for these payments. You should ask your Jlender
about these services.

Your payments on existing debts_contribute {o vour credit ratings. You should
not accept any advice to ignore your regular paymenis 1o your existing creditors,
Accordingly, it is impordant that you make reqular payments fo yvour existing
creditors.”

if the notice required by this paragraph is_given to the borrower
separately from counseling_notice required by paragraph (1) of this
subdivision, then the list of counselors so enclosed in the counseling
nofice disclosure shall be enclosed alseo with this disclosure notlice.
Such disclosure shall be on a separate form. In order to utilize an
electronic transmission, the lender or broker must first obtain either
written or electronically transritted permission from the borrower.

Alist of approved counselors, avattable from the

B AN k' N 6 New York State Bankmg Department, shall be provided to the borrower by the
lender or the morigage broker at the time that this disclosure is given. The
lender or mortgage broker may provide o the borrower the entire list of
B° ‘ counselors or those portions of the list which pertain to both the geographic
4 area in which the borrower resides and any adiacent area or areas.

2. Within three days sfter determining that the loan is a high cost home Joan, but
no less than ien days before closing. a lender or mortgage broker shall not
make or arrange a high cost home loan unless either the lender or the
morigage broker has detivered o the borrower in writing, either placed in the

mail, faxed or electronically transmitted, the following notice in at least twelve-
int e
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Company Release - 107012007 69:00

WaMu Implements Industry Leading Standard for Morigage Brokers,
Launehes Direct Call Program

New Processes dimed at Building Conswmer Knowledge and Srrengthemng
Morigage Industry

SEATTLE--(BUSINESS WIRE)--

“
Washingion Mural (NY SE:WM) ioday unveiled a new, indusiry-leading standard
for morngage brokeys with whom st does business 10 help enswe that borrowers full

ypderstand the terme of the loan their brokers are requesting in addition o the 02}
compensanion the borrower wilh pay 1o the broker for their services.

As part of its new broker standard, WaMu wall requure evidence that the broker has
made centain disclosures 1o the borrower early 1n the application process, imncluding:

-+ key terms cof the loan reqguested by the brorer such as loan
amount, lean term, whether the interest rezte and morigage
payments may change, and whether the borrower's pricing
package carries & prepayment fee, and

the amount of 211 compensation the borrower will pay the
breker for their services, inciuding broker points, or
administrative or processing fees, and whether the broker has
requested 3 yield spread premium.

in addstion, 2 WaMu represeniative will aniempt 1o cajl every borrower who 15

represented by a broker pryor to closing 1o review the key loan ferms directly with the
cuslormer.

“We believe our mortgage broker standard and direct call program should become the
new industry benchmark for brokers and lenders across the nation,” said Kerry

Y ilioger, WaMiu Charrman and CEO. "By adoputing these standards, together we can
mcrease consumer knowledpe of the home Joan proces$ and bring about positive,

meannghul change to the morigage mdusuy.”

"Ouwr wholesale busmess s an important component of our lending straiegy and we
value our relationshaps wath the high-quality and cusiomer-focused brokers we do
business with,” said David Schneider, WaMu's Home Loans President. "We believe
that brokers will embrace ttus standard because an educated and informed consumer
js the best customer for both WaMn and brokers ahke.”

WaMu has a long history of taking a leadership role m addressing the credit needs of
its comumumities and setting the highest standards for responsible lendimg. In 2001,
WaMu established its Responsible Morigage Lendmg Principles, becoming one of
the first lenders to create specific prmciples to guide its morigage lending acuvity.

Since that time, the company has confinued to 1ake proactive steps to respond 1o the
needs of borrowers. These mdustry mnovations mchude the commitment to refinapce
up 1o $2 billion in subprime Joans, ammounced in April, 1o assist current borrowers



jeeling the effects of this challenuing environmem. WaMu 2lso Jed the mdusin in
implementing subprime lending standards that eliminated subprime siated-mcome
foans and subprime adjusiable rate morigage loans with wunal fixed-rate terms of Jess
then frve years {effecuvely the 2/28 and 3/27 producis). The standards also require

iax and msurance escrow accounts with all new subprime loans WaMu originaies and
2 WaMu cenversation with the borrower before Joan documents are prepared.

{Note to editor: A copv of the new broker disclosure form is available upon request )

About WaMu

Wain, through iis subsidianies, 1s one of the nanon's leading consumer and smal}
pusiness banks. At Jupe 20, 2007 WaMu and 1is subsidaries had assets of $312.22
biilion. The company has a hustory dating back 10 1889 and sis subsidiary banks
curiently operae more than 2,700 consumer and small busimess banking stores
throughout the nason. WaMu's press releases are available a1

R ATIEWSIQOM WAMU.LoMm

Sousce: Washingion Mutuat




THE Ri1sE oF THE HigH-Cost LoaN MARKETPLACE

“They did to me what a man with a gun in a dark alley couldn’t do.
They stole my house”

- GIASBERGEN
“Ir’s an adjustable mortgage. If interest rates go up,
your payment increases. If interest rates
go down, your payment increases.”

2 1] pA—
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" So what happens if we can't mee?t our monthly mortgege repayments?”



Top Subprime Lenders, Before the Bust Mortgage fraud on the map

Many of ine fenders Nai did e mosi subpnme lendhng Have As mortgage fraud has grown, Florida has emerged
as one of the nation’s trouble spots, the FBI says.

edhee gone out of businNess ar scaled back.

Top subprime lenders New ioans, i bdhons, for 2006 . s
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Messy Work

Top 10 subprime-
mortgage servicers
for first six months
of 2007, by size of
porifoiio, in billigns

Thry total comivines BMC,
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Inside
_the Countrywﬂe Lending Spree

. By GRETCHEN MORGENSON
0N its way 1o becoming the nation’s iargest morigage

lender, the Countrywide Financial Corperation en-

couraged its sales force to court cusiomers over the
telephone with a seduciive pitch that seldomn vaned. “I want
1o be sure you are getung the best loan passible,” the sales
representatives wounld say.

But providing “the best loan possible” to cusiomers
wasi't alivays the bank's mam goal, say some {ormer em-
ployées. Instead, parential borrowers were often led to high-
cost and sometimes unfavorable ioans that resuited n rich-
er cpommissions for Countrywide’s smeoth-talking sales
force, oirisize Iees to company affiliates providing services
on iHe loans, and a roaring stock price that made Country-

wide executives among the highest pmd in America
Countrywide’s entire operation, from its computer sys
tem [0 S incentive pay structure and financing arrange-
meunts, is niended 0 wring maximum profits oit of the
mortgage lending boormn ne matter what it costs barrowers,
according to interviews with former employees and brokers
who worked in differem umits of the company andinternal

documents they provided. One document, for -msiance,
-shgws that until Jast September the compritér systetn i the

Co:mpany s subprime unit excieded barrowers' cash re-
serves, which had the effect of steering them away from
lower-cost Ioans to those that were more expensive (0 home-
owners and more profitable to Countrywide,

Now, with the entire mortgage business on tenterhooks

and mdustry practices under scrutmy by secunties reg-

ulators and banking induslry overseers, Countrywide’s

money machine is sputiering. Sa far thas year, fearful 1nvest-

ors have cut its stock in hali. About rwo weeks ago, the cemn-

pany was forced 1o draw down 1ts entire $11.5 billion credit

line from a consortivin of banks because it could no longer

sell or borrow agamst homne loans it has made. And lasi

weelk, Bank of America invested $2 billion for a 16 percent

stake in Countrywide, a move that came amid speculation|
that Countrywide’s survival was in guestion and that it had'{
become a 1akeover target — notions that Connirywide pub-

licly disputed.



Inside the Countrywide Lending Spree

Homeowners, ~——"——""
- meanwhile, drawn mn by Countrywide
PAl -

sales scripis assuning Cthe best ican
possible,” are behind <0 rheir mort-
gages in record numbers 45 of June 30,
almost one in four subprime bans that
Coumirywide services was delinguent,
up from 15 percent in the same period
last year, according to cempany hlings.
Almost 10 percent were delinguent by
90 days or more, compared with last
year’s rate of 5.35 percent.

Many of these loans had interest
raies that recemly reset from low teaser
levels to double digits; others carry pro-
hibitive prepayment penaliies thai have
made reflnancing impossibly expen-
sive, even before this month's upheaval
in1he mortgage markeis,

To be sure, Countrywide was not the
only lender thae sold questionable loans
with enormons fees dunng the housing
bubble. And as real estaieé prices
soared, borrowers themselves proved
all too eapger Io participate, even if H
mearyt paying higlt cosis or signing up
for 2 joan with an inierest rate that
would jump in coming years.

But few companies benefited more
frorn the mortgage mania than Country-
wide, among the most aggressive home
lenders in the nation. As such, the com-
pany is Exhibit A for the lax and, undl
recently, highty lucrative lending that
has tumed a once-hot business ice cold
and has touched off a housing crisis of
historic proportions.

“In Lerms of being unresponsive io
what was happening, to sticking it out
the longest, and continuing to justify the
garbage they were selling, Counirywide
was the worst lender,” said Ira Rhein-
-gold, executive director of the National
.Association_of Consumer Advocates.
AR wne siales tned 1o pass re-
sponsible Jending laws, Counirywide
was fighting i tooth and nail.”

Started a3 Countrywide Credit In-
dustries in New York 38 years ago by
Angelo R. Mozilo, a butcher’s son from
ihe Bronx, and David Loeb, a founder of
a mortgage banking firm in New York,
who died in 2003, the company has be-
come a §500 bulion home loan machine
with §2,000 emplayees, 900 offices and
assets of $200 billion. Countrywide’s
stock price was up 561 percent over the
10 years ended last December.

Me. Mozilo has ridden this remnark-
able wave 10 invmense riches, thanks to
generous annual stock option grants.
Rarely a buyer of Countrywide shares
- he has not bought a share since 1987,
according to Securities and Exchange

DLk WEEHEND BUSINESS

R This week's podcast discusses the
global sweep of the subprire
morigage cnisis, Robert Shiller 5 views
on irrational exuberance in the marheis,
the plight of American mdusirial
workers, and hedge fund contagion.
nytimes.com /business

Commssion {ifings — he has been a
huge seller in recent years. Since rhe
company listed its shares on the New
York Stock Lxchange in 1984, he has
reaped $406 million seiling Countrywide
stock.

As the subprime morigage debacle
began 10 undfold this year, Mr. Mozilo's
seliing acceierated. Filings show that he
made $125 mitlion from stock sajes dur-
ing the last 12 months, or almost one-
third of the entire amouni he has reaped
over the last 23 years. He stlf holds 74
million shares m Counirywide, a 024
percent stake that is worth $29.4 mihon.

“Mr. Mozilo has stated pubhcly that
his corrent plan recognizes his personal
need to diversify some of his assets as
he approaches retirement,” said Rick
Simon, a Countrywide spokesrnan. “His
personal  wealth remains heavily
weighted in Conmrywide shares, and he
is, by far, the leading individual share-
holder in the company.”

Mr. Simon said that Mr. Mezito and
other top Counirywide executives were
not available [or imerviews. The
spokesman declined to answer a fist of
questions, saying that he and his staff
were 100 busy.

A former sales representative and
several brokers interviewed for this ar-
ticle were granied anonymity because
they feared retnbution from Country-
wide.

MONG Countrywide's eperations
A are a bank, overseen by the Of-
fice of Thrift Supervision; a bro-
ker-dealer that trades United Siates
governmenl secorities and sells mort-
gage-backed securiiies; a mortgage
servicing arm; a real esiaie closing
Services company; an insurance com-
pany; and three special-purpose vehi-
cies that issue short-term comupercial
paper backed by Counirywide mort-
gages.

Last year, Countrywide had revenue
of $11.4 billion and pretax income of $4.3
billiorr. Mortgage banking contributed
snightily in 2006, generating $2.06 billion
before taxes. 1n the last 12 months,

Countrywide {inanced aimos: $500 bil
lien in loans, or around 341 billion a
month. It financed 177000 o 240,000
loans a month during the last 12 months.

Countrywide lends io both prime bor-

rowers — those with sterling credit —
and sc-called subprime, or riskier, bor-
rowers. Among the $470 billion in loans
that Countrywide made Jast year, 45
percent were conventional nonconform-
ing loans, those that are too big to be
sold 10 government-spon-
sored enterprises like Fan-
nie Mae or Freddie Mac.
Home equity lines of credit
given to prime borrowers
accounted for 10.2 percent
of the 1otal, while subprime
loans were 8.7 percent.

Regulatory {iings show
that, as of last year, 45 per-
cent of Countrywide’s foans
carried adjusiable rates —
the kind of loans that are
set o reprice this fall and
later, apd which are caus-
mg so much anxiety among
borrowers and investors
alike. Conntrywide has a huge presence
m California: 46 percemi of the Toans it
holds on its books were made there, and
28 percent of the loans it services are
there. Cousrirywide packages most of its
}oans into securities pools that it selis to
irvestors.

Another big business for Country-
wide is loan servicing, the collection of
monthly principal and interest pay-
ments from borrowers and the dis
bursement of thein to investors. Coun-
trywide serviced 8.2 miltion loans as of
the end of the year; in June ihe portfohio
totaled $1.¢ trillion. In addition o the
enormous profits this business gener-
ates — }660 million in 2006, or 25 per-
cent of its overall earnings — customers
of the Countrywide servicing unit are a
huge source of leads for s morigage
sales staff, say former employees.

In a mid-March interview on CNBC,
Mr. Mozilo said Cownirywide was
poised to benefit from the spreading cn-
sts in the mortgage lending industry.
“This will be great for Countrywide,” he
sald, “becanse at the end of the day, ali
of the lrrational competitors will be
gone.”

Bt Countrywide documents show
that 1i, 100, was a lax lender. For exam-
ple, it wasa’t until March I8 that Coun-
wywide eliminated ted pigeyback
loans Irom its product list, loans that
permitted borrowers (0 buy a house
without puiting down any of their own
money. And Countrywide waited undl




Build an ‘oasis
ofrapport’
with potential

manual says.

Feb. 23 to stop peddling anather nsky
product, loans that were worth more
than $5 percent of a home’s appraised
vajue and required no decumentation of
a horrower’s income.

As recentily as July 27, Countrywide’s
product list showed that it would lend
§500,006 to 2 borrowes raied C-minus,
the second-riskiest grade. As long as
the loan represented no more than 70
percent of the underlying properiy’s
value, Countrywide would
tend to a borrower even if
the person had a credit
score as low as 500. {The
top score i5 §50.)

The company would lend
even i the borrower had
been 90 days late an a cur-
rent  morigage  paymen

borrowers Fwice i the fasi 12 ronths,
? i the borrower had filed for
a company personat bankruptcy pro-

teciion, or f the borrower
had faced foreclosure or de-
fault notices on his or her

property.

Such lpans were made,
former employees say, because ihey
were so lucrative — to Countrywide,
The company harvesied a steady
streamn of fees or payments on such
loans and busily repackaged them as
securities to sell 1o investors. As long as
housing prices kept rising, everyone —
borrowers, lenders and investors — ap-
pearad 10 be winners.

One former employee provided docu-
ments indicating Countrywide’s wmini-
mun profit margins on subprime loans
of different sizes. These ranged from 5
percent on small loans of $100,000 o
$200,008 o 3 percemt on [oans of
$350,000 10 $500,000. But on subprime
Joans that imposed heavy burdens on

borrowers, wﬂfﬁme—‘“—%“ .

ties that persisied for three years, Coun-

Wr
ent of the loan, the former loyee
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'_"‘Ré—g'ulamry fMlings show how much

more profitable subprime loans are for
Countrywide than higher-quality prime
loans. Last year, for example, the profit
margins Countrywide generated on
subprime loans that it sold to investors
were 184 percent, versus 107 percent
on prime loans. A year eariier, when the
subprimne machine was really cranking,
sales of these morigages produced prof-
its of 2 percent, versus 0.82 percent from
prime mortgages. And in 2004, sub-
prime loans produced gains of 3.64 per-
ceni, versus (.93 percent for prime
loans.

One reason rhese loans were so lucra-
rive for Countrywide i5 that invesiors
who bought securities backed by the
mortgages were willing to pay more for
loans with prepayment penaliles and
those whose interest rates were going
10 reset at higher levels. Invesiors po-
nied up because pools of subprime loans
were likely to generate a larger cash
flow than prime loans that carried lowey
fixed rales,

As a result, former employees said,
thg_%_nl@ﬁ_m@%stmcmm
rewardéd s_glisy’wjgves for
W . high-cost [0aRS. Forex.
ample, according 1o another mortgage
sales represeniative affiliated with
Countrywide, adding a threeyear pre-
payment penalty to a loan would gener-
ate an extra I percent of the loan's value
in & commission. While mortgage bro-
kers' commissions would vary on loans
that reset after a shoit period with alow
teaser rate, the higher the rate at reset,
the greater the commission eamed,
these peopie said.

Persuading someone to add a2 home
equity lne of credit to a loan carried ex-
tra commissions of 0.25 percent, ac-
cording to a former sales represenia-
live.

“The whole commission struciure in
both prime and subprime was designed
to reward salespeople for pushing what-
ever programs Countrywide made the
most money on in the secondary mar-
ket,” the former sales representative
sard -

ONSIDER an example provided
c by a former mortgage broker.

Say that a borrower was per-
suaded 1o take on & 31 million adjust-
able-rate Joan hat required the person
io pay only a tiny fraction of the real in-
terest rate and no principal during the
first year — a toan kmown in the trade as
a pay optien adjustable-rate morigage.
1 ihe loan carried a three-year prepay-
ment penalty requiring the borrower to
pay six months’ worth of interest ai the
much higher reset rate of 3 perceniage
poinis over the prevalling market rate,
Countrywide would pay the broker a
$30,000 commission.

When borrowers tyied to reduce their
morigage debt, Countrywide cashed in:
prepayment penalties generated signif-
icant revenue for the company — $268
million last year, up from $212 million in
2005. When bortowers had difficulty
making payments, Countrywide cashed
in again: late charges produced even
more in 2006 — some $285 million.

The company’s incentive system also
encouraged brokers and sales repre-
sentatives 10 move borrowers into the

Continued on Following Page
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subprnime category, even if their finan-
cial posinen meant thai they belonged
higher up the Joan specirum. Brokers
who peddled subprime loans received
commissions of 0.50 percent of the
loan’s value, versus 020 percent on
oans one step up the guality ladder,
knowrn as Alternate-A, former brokers
said. For years, a soitware system in
Countrywide’s subprime unit that sales
representaiives used 1o calculate the
loan type that a borrower quatified for
did not allow the inpan of 2 borrower’s
cashreserves, a former employee said.
A borrower who has more assets
poses less risk to a lender, and will iypi-
cally get 2 better rate on a loan as a re-
sult. Bui, this sales representative said,
(‘ounti'ywides soft?a}ge prévented the
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“Tthat-the TOMpany Al practice,
: was €alled in-an mieraal
memo the “Do the Right Thing” cam-

paigm—
—rccording 1o the former sales repre-
seniative, Countrywide's big subpnime
unit atso avoided offering borrowers
Federal Housing Administration loans,
winch are backed by the Umted States
government and are less visky. But
these loans, well suited to low-income or
first-time home bayers, do not generate
the high fees that Countrywide encour-
aged its sales force 1o pursue.

A few weeks ago, the former sales
representative priced a $275,000 loan
with a 30-year term and a fixed rate for
a borrower putting down 10 percent,
with (ully documented inceme, and a
credu score of 620. While a F.H A. loan
on the same terms would have carnied a
7 percent rale and (125 percentage
points, Countrywide’s subprime Joan for
the same borrower carvied a rate of
9.875 percent and three additional pet-
centage paoAnLs.
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The monthly paymemt on the FH.A,
loan would have been 51,829, while
Countrywide’s subprime ioan generat-
ed a 52,387 mombly paymeni. Thai
amounts 1o a differepce of $558 a month,
or $6,696 a2 year — no srpal) sum for a
low-1ncome homeowner.

“F.H.A. loans are the best source of fi-
nancing for low-income borrowers,” the
forrmer sales representative said. Sao
Countrywide’s subprime lending pro-
gram “15 not Iing up 1o the promise of
providing the best Joan programs to its
clients,” he said.

Mr. Simon of Countrywide sajd thar
Federal Housing Adrmunisirarion loans
were becornmng a bigger part of the
company’s business.

“While they are very usefu] to some
borrowers, FH.A /V.A. morigages are
extremely difficult 1o originate in mar-
kets with above-average home prices,
because the max:mum loan amount is
50 low,” he said. "Countrywide believes
FHAJ/V.A loans are an increasingly
important part of its product menv, par-
ucularly for the homeownership hopes
of low- to moderate-income and minor-
ity borrowers we have concentrated on
reaching and serving."

ORUPAYS at Countrywide’s
Wmongage lending units cen-
tered on an intense ielemar-
keting effort, former employees said. It
involved chasing down sales leads and
hewing to carefully prepared scripis
during telephone calis with prospects.
One marketing manual used in Coun-
irywide’s subprime urit doring 2005, for
example, walks sales representatives
through the steps of a successful call.
“Step 3, Borrower Information, is where
the Account Executive gets on the Qasis
of Rapport,” the manual states. “The
Oasis of Rapport is the time spent with
the client building rapport and gather-
ing information. i i

15107

At this_point in the
sa.les cycle, rates, poinls, and fees are
iscussed. The 1mmedrate obi nve
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comimon interest. Use first names with
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Angelo R. Mozilo, chief executive of
the Countrywide Financial Corpora-

bon, remains undaunted as the
mortgage market has cooled.

clients as n facilitaies a friendly, helpful
tone.”

If dients proved to be uninterested,
the script provided ways for sales rep-
resematives o be more persuasive. Ac-
count executives encountering prospec-
tive customers who said their mortgage
had been paid off, for instance, were ad-
vised to ask about a home equity loan.
“Dowi you want the equity in your
home to work for you?” the script said
“You ¢an use your equity for your ad-
vantage and pay bills or get cash out.
How does that sound?”

Other documents from the subprimne
unit also show that Coumrywide was
willing 1o underwrite loans that left Litide
dispesable income for borrowers’ food,
clothing and other living expenses. A
different manuat states that Joans could
be written for borrowers even if, in a
family of four, they had just $1,000 in dis-
posable income after paying their mort-
gage bill. A loan to a single borrower
could be made even if the person had
yust 3550 left each monih to live on, the

BT At ] e A bt



manual said.

Independent brokers who have
worked with Counirywide also say the
company does not provide records of
their compensation ¢ the Internal Rev-
enve Service on a Form 1099, as the tlaw
refquires. These brokers say that all oth-
er home lenders they have worked with
submitied 1099s  disclosing income
earned from their associations.

One broker who worked with Coun-
aywide for seven years said she never
got a 1099.

“When 1 gol ready to do my firse
year’s 1axes I had received 1099%s from
everybody but Countrywide,” she said.
1 called my rep and he said, ‘We're oo
big. There’'s too many. We don'Ldoa” "

A differens broker supplied ap e-mail
message from a Countrywide official
staiing that it was npot company practice
1o subrmit 109%s. 11 is unclear why Coun-
irywide apparently chooses not to pro-
vidde the documents. Countrywide
boasts that i 15 the Neo. 1 lender 1o mi-
norjties, providing those borrowers
with their piece of the American home-
ownership dream. Bul it has run into
problemns with siate reguiators in New
York, who contended that the company
overcharged such borrowers for loans.
Last December, Countrywide struck an
agreement with Eliot Spitzer, then the
state aftorney general, t0 compensate
Dlack and lLatino borrowers o whom it
had improperly given high-cost loans in
2004, Under the agreement, Couriry-
wide, which cooperated with the at-
lorney general, agreed 1o dnprove is
fair-lending monitoring activities and
sef up a §3 million consumer education
program.

But few borrowers of any sort, even
the most creditworthy, appear to escape
Countrywide’s fee machine. When bor-
rowers close on their loans, they pay
fees for flood and tax certifications, ap-
praisals, document preparation, even
charges associated with e-mailing docu-
mems or using FedEx to send or re-
ceive paperwork, according to Country-
wide documents. lt's a Iig business:
During the last 12 months, Countrywide
did 3.5 million flood certifications, con-
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ducted 4.8 milion credit checks and 1.3
million appraisals, its filings show.
Many of 1he jees go 1o jis loan closing
services subsidiary, LandSafe Inc.
According Lo dozens of loan docu-
ments, LandSafe routinely charges tax
service fees of $60, far above what other
lenders charge, for information aboul
any outstanding tax obligations of the
borrowers. Credit checks can cost 836 at
LandSate, double what others levy.
Some Countrywide lpans even included
{ees of $100 16 e-mail documents or 545
to ship them overnight. LandSafe also
charges borrowers §26 for flood certifi
cations, for which other companies typi-
cally charge 312 10 334, according to
sales vepresentaiives and brokers fa-
rraliar with the [ees. i

Los Angeles filed snit against the
company in Californta state court,
contending that it overcharged borrow-
ers by collecting unearned fees in rela-
tion to 1ax service fees and flood centifi-
cation charges. These markups werp
not disclosed to borrowers, the lawsdit
said. =
Appraisals are another profit center
for Countrywide, brokers said, becatise
it often requires more than one apprais-
al on properties, especially if borrowers
initially choose not 1o use the compa-
ny’s own internal firmn. Appraisal fees at
Counirywide totaled $137 milion n
2606, up from $110¢ milkon in the previ-
ous year. Credit report fees were §74
million Jast year, down shightly from
2005.

All of those fees miay soon be part of
what Countrywide comes to consider
the good old days. The mortgage wmar-
ket has cooled, and so have the compa-
ny’s fortunes. Mr. Mozilo remains un-
daunted, however. B

In an interview with CNBC on Thurs-
day, he conceded that Countrywidg’s
balance sheet had to be strengthened.
“But ar the end of the day we could be
doing very substantial volumes for
high-quality icans,” he said, “because
there is nobody else in town.” &

IAST April, Countrywide custoThers in



