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Jennifer J. Johnson, Secretary Chief Counsel’s Office
Board of Governors of the Federal Reserve System Office of Thrift Supervision
20" Street and Constitution Avenue, NW 1700 G. Street, NW
Washington, DC 20551 Washington, D.C 20552

Attn: OTS-2008-0004
RE: Proposed Amendments to Regulation AA
Docket No. R-1314
Docket ID OTS-2008-0004

Dear Ms. Johnson and OTS Chief Counsel:

On behalf of the 91 members of the South Dakota Bankers Association, | offer the following comments on some of
the rules proposed by the Board of Governors of the Federal Reserve System and the Office of Thrift Supervision
relating to Unfair or Deceptive Acts or Practices and Truth in Lending as published in the Federal Register dated May
19, 2008. The South Dakota Bankers Association counts among its members more than 95% of the banks chartered
and doing business within the borders of South Dakota. My comments relate to proposed changes to regulations
governing discretionary overdraft protection programs.

At the outset, | feel it is important to point out that depository institutions offer demand deposit accounts to their
customers with the understanding that individual account holders will not knowingly overdraw their accounts
whether by means of a written check, debit card purchase, cash withdrawal at an ATM or by any other means.
However, bankers also realize that some customers may occasionally make mistakes and inadvertently initiate
transactions which create a draw on the account which exceeds the available fund balance. As you point out, banks
have historically used their discretion to determine whether or not to pay a particular overdraft. Due to the
discretionary nature of that decision, institutions were not able to, nor were they required to “inform consumers
about the existence of the service or otherwise promote the use of the service”.

To the extent that some banks have “formalized” overdraft services programs, offering them to a certain segment of
their depositors, you have proposed new rules which would prescribe certain practices or requirements relating to
marketing, disclosure and implementation of those programs and which would prohibit certain acts or practices as
“unfair” under the provisions of the Unfair and Deceptive Acts and Practices (UDAP) laws. While the members of
the SDBA support workable regulations designed to assure transparency in disclosures of banking services and
related fees, including overdraft charges and non-sufficient fund fees, banks have expressed concerns over their
ability to comply with certain regulations, particularly those where individual examiners may have considerable
discretion to draw the line between fair and unfair practices.

Standard of “Reasonableness”
You propose to define as an unfair act or practice, an institution’s decision to assess a fee or charge on a consumer’s
account for paying an overdraft unless:

1. theinstitution has provided its customer the right to opt out of said service,

2. theinstitution provides a “reasonable” opportunity to exercise the opt out, and

3. the consumer decides not to opt out.
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Your proposed rule will “create a new substantive right for consumers to opt out of an institution’s overdraft service
to ensure that they have a meaningful opportunity to decline the service”. You appear to have concluded that
offering a customer the chance to opt out of overdraft protection service, either at the time a demand deposit
account is opened or at the time the overdraft service is added to the customer’s account, will not be sufficient to
meet your newly proposed “reasonable” opt out standard. Instead, you indicate that a bank will be required to offer
yet another chance to opt out at the time when an actual fee for service has been assessed.

Your new rules put banks in the position of having to repeatedly ask customers to second guess their decisions to
participate in some type of fee-based overdraft protection program. Regardless of how frequently or infrequently a
customer might overdraw their checking account, you insist that the bank must formally notify the customer of their
right to opt-out of the service. Failure to do so will put a bank at risk of violating a subjective “reasonableness”
standard and therefore a potential violation of UDAP laws accompanied by restitution orders and / or civil money
penalties. Banks will find themselves in the unenviable position of having to choose between the lesser of several
evils:
1. Annoying customers with repeated requests to confirm or decline participation in an overdraft
coverage program.
2. Reducing service to customers by refusing payment on non-sufficient fund items, thereby
increasing costs to customers through NSF fees and retailer-imposed check collection fees.
3. Subjecting the bank and its shareholders to reputation risk and financial penalties associated with
failure to comply with an examiner-determined standard of reasonableness in disclosures.

Your notice of proposed rules includes data published in a recent GAO report regarding the pricing of overdraft and
insufficient fund fees, pointing to the fact that the average cost of overdraft and insufficient funds fees has
increased roughly 11 percent between 2000 and 2007 to just over $26 per item. The GAO also reported that large
institutions charged between $4 and $5 more for overdraft and insufficient funds fees compared to smaller
institutions. Some consumer advocates may suggest that those fees are too high. | believe it is important to note
that overdraft and insufficient fund fees should be priced at a level which discourages consumers from overdrawing
their account. In today’s world, consumers have many tools they can use to monitor available balances in order to
avoid overdrawing their accounts: printed statements, online-banking services via computer or inquiry at an ATM to
name a few. Overdraft fees or insufficient fund fees of $25 to $30 per item are still lower than collection fees
charged at many retail locations. As a matter of law in South Dakota, retailers can and do assess a collection fee of
up to $40 per item. | strongly believe that the vast majority of consumers are perfectly capable of understanding the
fees associated with overdrawing their checking accounts. | further believe those consumers are also capable of
understanding options which are available to avoid payment of those fees if they so choose; such as linking their
checking account to a savings account, credit card or line of credit.

Partial Opt-Out of Rights for Certain Electronic Transactions
Your proposal carves out a partial opt-out right that would allow customers to elect participation only in overdraft

protection for paper checks, excluding debit card transactions at the point-of-sale and ATM transactions. Your
proposal appears to be premised on the fact that customer’s aren’t at risk for payment of check collection fees at
retail when a debit card transaction is refused due to non-sufficient funds. It appears that you fail to recognize that
customers do place significant value on avoiding inconvenience and embarrassment at the retail counter when a
debit card transaction is refused.
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Further, | believe your proposed rules fail to account for the complexity of designing and developing software for
electronic banking platforms which can discern the differences between multiple types of electronic debit
transactions, some of which a customer might want to have included or excluded from overdraft service coverage.
Costs associated with that type of software development will have to be recaptured from someone within bank’s
customer base. Significant confusion between banks and their customers is probably inevitable.

Special Standards and Procedures for Debit Card Holds
You also propose to prohibit certain acts or practices associated with assessing overdraft fees in connection with

debit holds. It is important to understand that the bank with a checking account customer has, in many cases, no
control over a retailer’s decision to impose a hold and, in turn, to release a hold associated with the retail customer.
Banks have no practical way to discern what type of transactions are taking place at the retail level where a hold is
initially placed, an actual retail sale transaction or multiple transactions occur, and at some later point in time, the
hold is released.

Once a hold is placed on funds in a customer’s checking account, the bank has no choice but to treat those funds as
obligated and unavailable to cover other demands. Banks do not have the luxury of being able to wait until they can
examine the actual purchase transaction and decide at that time, whether or not there are funds sufficient to cover
the transaction. In addition to the timing problem, the bank has no assurance that the actual purchase transaction

is the one associated with the original hold or whether it is a new transaction generated for some other purchase in
that business.

Conclusion

| recognize that consumers have submitted numerous comments in support of these proposed regulations.
Sometimes when a consumer believes that a government regulator may be able to help them individually get a
better deal on some product or service, then the individual tends to support the regulator’s efforts. It is unrealistic
to expect those individuals to be able to understand the cumulative, long-term effects of proposed changes which,
in the short-run may appear to be to their benefit. It is my hope that you, the regulator will carefully consider those
important differences as you move toward final implementation of these regulations.

Sincerely,

Curtis A. Everson
SDBA President

CE/th
cc. Senator Tim Johnson

Senator John Thune
Representative Stephanie Herseth Sandlin
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