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Re: Docket No. R—1419 and RIN 7100-AD76; Proposed Amendments to Regulation E to
Implement Section 1073 of the Dodd-Frank Act

Dear Ms. Johnson,

The Clearing House Association L.L.C., the American Bankers Association, the Consumer
Bankers Association, the Credit Union National Association, The Financial Services Roundtable, the
Independent Community Bankers of America, the Mid-Size Bank Coalition of America, NACHA — The
Electronic Payments Association, the National Association of Federal Credit Unions, and the Securities
Industry and Financial Markets Association (collectively, the “Associations™)! respectfully submit to the
Board of Governors of the Federal Reserve System (“the Board™) this comment letter in response to the
Board’s proposed rule relating to remittance transfers, which was published in the Federal Register on
May 23, 2011 (“Proposed Rule™).? The Associations appreciate the opportunity to comment.

The Proposed Rule was introduced to carry out the requirements of Section 1073 of the Dodd-
Frank Wall Street Reform and Consumer Protection Act of 2010 (“Dodd-Frank Act” or “the Act).
Section 1073 of the Dodd-Frank Act (“Section 1073”) amends the Electronic Fund Transfer Act
(“EFTA™) to add a new Section 919 that is intended to establish protections for consumers sending
remittances from the United States to other countries and provides the Board with authority to promulgate

! Information regarding each of the Associations is provided in Appendix A to this comment letter.
2 Electronic Fund Transfers, 76 Fed. Reg. 29902 (May 23, 2011).
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regulations to implement these provisions. Section 1073 requires, among other things, that financial
institutions provide consumers with detailed disclosures regarding remittance transfers both before and
after a transaction, pursuant to rules prescribed by the Board. Section 1073 also provides consumers with
crror resolution proccdurcs for remittance transfers and instructs the Board to promulgate crror resolution
standards, as well as rules regarding appropnate cancellation and refund policies. In addition, Section
1073 rcquires the Board to cstablish standards of liability for remittance transfer providers, including
providers that act through agents.

The Proposed Rule would carrv out these statutory requirements through amendments to
Regulation E, the regulation that implements the EFTA. In connection with the Proposed Rule, the Board
requested comments on all aspeets of its proposal, including the alternatives set forth in the Proposed
Rule and the projected costs of implementation and compliance with its requirements. As the Dodd-Frank
Act transfers rulemaking authority for the EFTA to the Consumer Financial Protection Burcau (“Burcau™)
effective July 21, 2011, the Associations recognize that the Bureau will issue final rules implementing
Section 1073 and that all comment letters will be forwarded to the Bureau. For ease of reference, in this
letter we have directed our comments to the Board since it is the agency that i1ssued the Proposed Rules
and the agency to which the Proposed Rules specify comments should be directed. However, we
respeetfully dirget these comments to both the Board and the Burcau, as appropriatc,

The Associations valuc the cfforts of the Board in developing remittance transfer rules that reflect
the needs of participants in the remittance transfer industry. The Associations and their respective
members are committed to ensunng that senders of remittance transfers are provided with adequate
protections in the funds transmission process. To achieve this objective. the Associations believe it is
essential that the remittance transfer rules ultimately adopted by the Board are narrowly tailored to cover
only remittance transfor transactions, as traditionally defined, and to afford adequate protections to
consumers while ensuring that remittance transfer services remain a viable line of business for remittance
transfcr providers,

If final rules are not stnctly focused on the tvpes of transactions that Congress mtended,
remittance transfer payments could become too costly, both for consumers and providers. which could
have a negative impact on the very consumers that Section 1073 was intended to protect. Furthermore.
certain aspects of the Proposed Rule could cause a financial institution to de¢lay the transmission of
remattance transfers, which would harm consumers m situations where immediate pavment 1s required.
Morcover, it is critical that the Proposcd Rule does not unintentionally disrupt the ability of financial
institutions to offer services that have ror traditionally been considered remittance transfers, but that
would be covered by the Proposcd Rule due to its broad application. To this end, it is especially important
that final rules not disrupt the application of laws governing finality of payment.

Accordingly, the Associations rcspectfully submit this comment letter and welcome futurce
dialogue on this matter.

L. Introduction

The purpose of the remittance transfer provisions contained in the Dodd-Frank Act is to protect
senders of remittance transfers, who are “not currently provided with adequate protections under federal
or state law.™® The Senate Report on The Restoring American Financial Stability Act of 2010 (“the Senate
Report™), the Senate bill that became the Dodd-Frank Act, discusses these protections in the context of
immigrants who “scnd substantial portions of their carings to family members abroad.”™ The Scnate

*S. Rep. 111-176_ at 179 (2010).
+ In particular. the Senate Report states that the new remittance transfer rules will “establish minimum protections
2
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Report further states that these senders of remittance transfers “face significant problems with their
remittance transfers, including being overcharged or not having the funds reach intended recipients.™

The Associations rccognize the importance of the objectives underlving Scction 1073 and support
the goal of protecting consumers who send remittance transfers abroad to family and loved ones. In
addition, thc Associations strongly support the cfforts of thc Board and the Burcau to develop cffcctive
remittance transfer rules that satisfy the consumer protection requirements set forth in the Dodd-Frank
Act. The Associations support clear and understandable disclosures by remittance transfer providers to
consumers of fees or other charges assessed by the providers. We believe the Board has developed
samples of clear disclosures that would provide consumers using traditional remittance transfer systems
with undcrstandable and mcaningful disclosures.

However, the Associations believe that the Proposed Rule, as drafied. 1s likely to have harmful
and unintended consequences and thercfore i1s unlikely to achicve its intended goal. Among thesc
potential unintended consequences are that the Proposed Rule will likely:

(i) Impose disclosure vequirements on transfers made via “open networks” (ACH and wire

transfer svstems) with which remittance transfer providers cannot comply: As descnbed in more detail in
Section 1l of this letter, open network providers will be severely limited in their ability to provide the
disclosures required by the Proposed Rules. In some cases, compliance may be unattainable. Hence, the
Associations urge the Board or Burcau to further examing the significant impacts the Proposced Rule
would have on open network providers and either exclude open network transfers from the scope of final
rules, or develop scparate rulcs that address the operational realitics of open networks.

() Seriously harm_the ability of financial institutions to _provide international wire and ACH

transfer services: With respect to international wires, the Proposed Rule undermines the long-established
legal framework that determines the respective nights and obligations of the parties to a wire transfer by
rendering UCC Article 4A 1napplicable to international wire transfers mitiated by consumers. To mitigate
the impact that would result from the displacement of Article 4A, and for other reasons, we recommend
the term remittance transfer be limited to an amount that 1s congsistent with the valuc of a remittance
transfer as it is traditionally understood.

Furthermore, the Proposed Rule will affect international wires and ACH transfers as it will:

* causc a significant disruption in wirce transfer scrvices by superimposing rules that will
mevitably cause delays m the execution of intemational wire transfers due to (a) the hikely
decision of most nstitutions to hold transfers until the cancellation period has passed and (b)
the time it will take to obtain information from unaffiliated parties that is necessary to make
the prepayment and receipt disclosures;

*  ¢xpose depository mstitutions that provide remittance transfer services to increased liability
risk in regard to wirc and ACH transfcrs as a result of disclosure and crror reselution rules
that make these msttutions responsible for matters that are bevond their control; and

for remittances sent by consumers in the United States to other countries.” /el

* Ironically. ICF Macro. the company retained by the Board to help design disclosures, found that “[m]ost
participants said they were satisfied with their experience sending remittances...” Swmmary of Findings: Design and
Testing of Remittance Disclosures, April 20. 2011, p. it available at

http:/Avww federalreserve gov/newsevents/press/bereg/bereg20110512 ICF Report Remittance Disclosures (FIN
AL).pdf.

-~
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» significantly increase the cost of wirc and ACH transfer services due to system and
operational enhancements needed to achieve compliance and manage increased risk.

(in) Create restrictions that are overly broad and impact a range of transactions that are not
truly remittance transfers: As acknowledged by the Board and other remittance authorities, the term
remittance transfer typically means a cross-border person-to-person payment of relatively low value sent
to a family member or loved one.®

In contrast, the Proposed Rule, as drafted, covers a wide range of transactions bevond transfers
that have historically been thought of as remittance transfers, such as transfers to overscas accounts;
transfers related to stock purchases or other investments; transfers made in connection with overseas real
estate transactions; and other transactions that do not involve immigrants “send|ing| substantial portions
of their carnings to family members abroad.” The nature and purposc of these kinds of funds transfers arc
different from remittance transfers and are outside the scope of what Congress intended. Finality and
immediacy are the key concems of the consumers who send these transfers. Because the Proposed Rule
emphasizes disclosure over speed and prolonged and broad error resolution over finality, these types of
transfers should not be covered by remittance transfer rules.

The application of the Proposed Rule to transfers that are not true remittances could result in
unintended consequences, including making it no longer possible for consumers who need to promptly
conduct a transfer of funds to send wire transfers on the same day. Furthermore, the Proposed Rule may
encourage sophisticated clients to move their business to offshore banks that can better accommodate
their need to conduct transactions that would now fall within the remittance transfer regulatory regime.

(iv) Harm consumers by creating a compliance environment that will discourage certain

institutions from providing remittance transfer services to their customers or make such funds transfers
more costly: As noted throughout this comment letter, the compliance responsibilities and implied risks to
remittance transfer providers associated with the Proposed Rule are likely to cause significant cost and
pricing issues throughout the remittance transfer industry. Specifically, the Proposed Rule is likely to
result in the imposition of unproductive compliance costs and obligations on financial institutions that
provide ACH and wirc transfer services that are not remittance transfer services as they arc traditionally
understood. As a result, we expect that some financial institutions may exit the market.

This risk is relevant to all institutions. However, smaller institutions that do not have the
resources to monitor international developments, foreign tax laws, or changes in fees charged by
unrelated financial institutions appear particularly vulnerable to being unable to continue offering
international funds transfer services.” Accordingly. we expect that consumers’ access to remittance

® The Board acknowledged in the preamble to the Proposed Rule that “traditional remittance transfers often consist
of consumer-to-consumer payments of low monetary value.” 76 Fed. Reg. 29902. Furthermore, in its report to
Congress on the use of the ACH system for remittance transfers to foreign countries, the Board noted that the
majority of sources that compile data on remittance transfers focus on transactions that meet this definition. See
Board of Governors of the Federal Reserve, Report to the Congress on the Use of the Automated Clearinghouse
System for Remittance Transfers to Foreign Countries (July 2011) (citing [nternational Transactions in
Remittances: Cruidle SJor Compilers and Users, available at
www.imf org/exiernal/np/sta/bop/2008/rcg/pdl/guide pdf).
7 The Associations also note that the Proposed Rule’s impact upon financial institution participation in the
remittance market would not be limited to smaller institutions. First, with respect to their traditional wire transfer
operations, larger institutions would need to expend considerable resources to comply with the requirements of the
Proposed Rule. In addition. with respect to other lines of business also covered by the broad application of the
Proposed Rule. larger institutions that offer wire transfer services to high net worth, or private banking, clients may
conclude that the costs of imposing a set of consumer oriented rules designed to protect remittances upon a
4
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transfer services, as well as the possibility of sending remittances to many countries, may decrease as a
result of the significant compliance burden the rule would impose. In addition, remittance transfer
providers that remain m the marketplace will likely be forced to increase fees charged for remuttance
transfcr transactions, In the Associations”™ view, a reduction in access to remittance transfer services and
an increase in remittance transfer fees would contradict the spirit of Section 1073, but nonetheless are the
likely outcome under the Proposced Rule in its current form.

RECOMMENDATIONS: To mitigate the unintended consequences discussed above and
throughout this letter. the Associations recommend that:

*  before issuing final rules, the Board or Burcau should mect with open network cxperts from
the industry to gain further understanding of the complexities of open network transfers and
the implementation and compliance costs of the Proposed Rule;

*  based on the information it gathers from the industry, the Board or Burcau should either
exclude open network transfers from the scope of final rules or develop a separate, tailored
rule set that addresses the operational realities of open networks: and

*  the term “remittance transfer” should be limited to transactions that fall within the traditional
value and purposc of remittance transfers,

These recommendations, along with the Association’s other comments, are discussed in further
detail below. But first, it is critical to address the differences between closed and open network systems
and the challenges that the latter would face in complving with the Proposed Rule. The Associations are
concemed that without changes to the proposal, the final rule could impede consumer access to open
network svstems for international transfers.

. Application of the Proposed Rule to Closed and Open Network Providers

Typically n closed networks, funds remain within one network and are controlled from end-to-
end by the same remittance transfer provider and its agents m pnvity of contract. Hence, the funds
transfer provider has completc control over all aspects of the funds transfer and is fully informed with
respect to relevant information regarding the transaction.

In contrast, an open network?® involves funds being transferred out of the sending institution to
their ultimate destination af an unaffiliated recipient institution, Along the way, those funds may pass
through one or more intermediary institutions before arriving at the final destination. The open network
funds transfer provader, thus, has significantly less control over or information regarding the ACH or wire
transaction, In particular;

(a) the open nctwork provider will have the right to access only the information relevant to its
direct correspondent banks: however those correspondents will have their own correspondent
banks, which, i turn, will have their own correspondent banks, and so on — and the open network

commercial (ransaction with a sophisticaled customer arc (0o greal, and, therefore, will no longer offer the service.
Sumilardy, an institution (large or small) might view the compliance requirements involved with sending moncy 1o a
particular country (© be (0o burdensome (duc to a particular country’s laws, the mumber of inlermicdiarics needed o
accomplish the transfer, or other reasons). and accordingly may cease sending remitlance translers 1o such locations.
® The (erm “open network”™ includes, but is not limited to, various payment infrastruciurcs, such as the SWIFT
messaging network. as well as domestic and foreign market clearing infrastructures. such as ACH. Fedwire. CHIPS,
India’s NEFT, and others.
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provider is not in contractual provity with these attenuated correspondents (Le.. intermediary
banks) and therefore does not have a contractual or other legal right to their rates and fees;

(b) the open network provider often will not know the identity of the intermediary institutions that
will be involved in the funds transfer until after its completion, especially when numerous
intermediarics arc involved in a transfer, and thus the open network provider will have difficulty
requesting the requisite information from all relevant parties;

(c) correspondent, intermediary and recipient institutions may consider their pricing information
to be proprietary and may refuse to reveal 1t;

(d) correspondent and intermediary institutions usually will not be subject to U.S. law, and
thereforc have no responsibility for complying with the nformation or crror resolution
requirements of the Proposed Rule;

(e) open network providers in many cases will not know the currency in which the funds will be
received because a recipient’s account may be denominated in local currency, U.S. currency, or
some other currency, and the recipicnt institution mayv not be willing to provide that information
due to privacy concems (and notably, privacy laws differ significantlv by country and locality);

(f) all categories of information that the open network transfer provider must monitor routinely in
order to provide accurate disclosures (including, but not imited to, fees, taxes and other costs that
may be charged by intermediaries) are subject to change without notice and are entirelv bevond
the control of the funds transfer provider; and

() The various open network infrastructures, such as the SWIFT messaging network as well as
domestic and forcign market clearing ifrastructurcs, arc typically onc-way mcssage systems that
cannot readily and expeditiously communicate pricing disclosure information back to a financial
mstitution; significant modifications to these nfrastructures or additional communication
channels must be established before information can flow in an automated manner between an
onginating financial mstitution and other mstitutions, which are changes that providers are not in
a position to cffect,

For these and other reasons articulated throughout this letter, the Associations believe that the
Proposed Rule is orignted towards closed network, cash-based remittance models and docs not adequately
reflect the operational realities of open network transactions. Although Section 1073 provides certain
cxeeptions intended to make disclosure requircments workable for open network transfers, the Proposed
Rule implements those exceptions too narrowly. The exceptions also largely ignore the operational
realities associated with such transfers: even if a provider took the extraordinary steps called for to take
advantase of the limited provisions that permit estimates, the provider would still be unable to provide a
sender with timely, accurate and useful information. As a result, despite the proposed exceptions that
permit providers to provide an cstimatc of ccrtain amounts, the fundamental characteristics of open
networks remain at odds with the disclosure regime that the Proposed Rule would apply to many
intcrnational wire and ACH payvments.

Without substantial changcs, the Proposcd Rule poscs considerable obstacles to compliance by
providers who send transfers through open network systems and, in some cases, compliance may be
unattainable (e.g.. because an intermediary considers the requsite information to be proprietary or
nonpublic personal information).
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Furthcrmore, for those open network providers that have the resources to comply, doing so would
involve a severe competitive disadvantage with respect to closed network providers. For open network
providers, attempting to collect the data would cntail significant cost and burdens in order to monitor the
intermediary relationships maintained by cach and every correspondent bank (and the relationships that
such intermediaries may. in turn, maintain); the fees that all such parties may charge; the taxes in every
relevant jurisdiction; the privacy laws in all relevant jurisdictions; and so on. This compliance burden and
corresponding competitive disadvantage is exacerbated by the fact that all of the foregoing is subject to
change without notice and such change is entirely outside of the control of the open network provider.

Accordingly, because of the operational realitics of open nctwork systems, the Associations
recommend that the Board exclude open network wire and ACH transfers from the final remittance
transfer rule. In the alternative, the Board should develop a separate set of open network disclosure, error
resolution, and cancellation requirements that reflect the functionality and capabilities of open network
systems. Notably, the Board has the authority to issue regulations under the EFTA that contain
“classifications, differentiations, or other provisions...as in the judgment of the [Board] arc necessary or
proper to effectuate the purposes of [the EFTA]...™

In addition, the Board has the authority to tailor the rule to address the issues raised by this letter
under Section 1073, Specifically, the Board may grant an exception to the disclosure requirements under
Section 1073 when the method by which transactions arc made in a recipient country does not allow the
provider to know the timing or amount of currency that will be received by the designated recipient.'’
Open network wire and ACH systems are methods where it is particularly difficult to know the exact
amounts of taxes, fees. exchange rates, and other charges imposed by correspondent banks and
governments.

Without accounting for the characteristics of open networks, the Proposed Rule imposes costs and
liabilitics on providers for elements that are neither known nor subject to a financial institution’s control,
which is contrary to all predicates of safe and sound banking operations and puts consumer access to the
open network channels at risk.

The Associations think that excluding ACH and wire transfers of more than $1.000 would help to
limit the costs and risks that result from the Proposed Rule to the relatively small dollar transfers that
warrant the consumer protection measures provided for in the EFTA. We recommend $1,000 because it is
consistent with general understanding of remittance transfers being, on average, below $400,'! and

?EFTA § 904(c).
10See Section 1073(a). amending the EFTA to add Section 919(a)(4)(A)(ii).
1 In fact, a variety of sources, including the United States Treasury Department, indicate that remittance transfer
transactions are, on average, in the range of $300 or less. See, e.g., U.S. Department of Treasury, The Dodd-Frank
Wall Street Reform and Consumer Protection Act Provides Federal Oversight for Remittance Transfers With the
Creation of the Consumer Financial Protection Bureau (Oct. 2010)(citing Sistema Econémico Latinoamericano y del
Caribe. Migration and remittances in times of recession (May 2009)).
hitp://www treasury . gov/initiatives/wst/Documents/Fact%20Sheet%20-
%20Provides%20Federal%200versight%20for%20Remittance%20Transfers. %200¢1%202010%20FINAL .pdf.
Additionally, a 2007 report on remittance transfers from the United States to Mexico by Jesus Cervantes, the
Director of Economic Measurement at Banco de Mexico, stated that the “average value of individual transactions
has remained steady between US$300 and US$360 in the last decade.” Jesus Cervantes, Improving Central Bank
Reporting and Procedures on Remittances, May 11, 2007,
http://www dallasfed org/mews/research/2007/07crossborder cervantes.pdf. A report by the International Fund for
Agricultural Development (IFAD) stated * 150 million migrants worldwide...sent some US$300 billion to their
families in developing countries during 2006, typically US$100, US$200 or US$300 at a time.” Sending Money
Home, Worldwide Remittance Flows to Developing and Transition Countries, December 2007,

7
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includes a cushion to cover remittance transfers that are higher than the average. However, the
Associations recognize that further studv may be necessary to determine an amount that would best
capture the correct set of international transfers that are true remittances. 12

In light of the issues discussed above. the Associations urge the Bureau to further study the
potentially devastating impact the Proposed Rules will have on the ability of financial institutions —
including non-depository institutions — to conduct open network wire and ACH transfers. Such a study
would be consistent with the approach the Board took when it conducted extensive consumer testing
regarding the use of overdraft services prior to amending Regulation E to prohibit a financial institution
from charging overdraft fees on ATM and one-time debit card transactions unless a consumer consents, or
opts in, to the overdraft service for those forms of transactions. '3

The Associations’ goal is to work as closcly with the Board and Burcau as possible to help
develop rules that allow our members to continue serving consumers in a safe and sound manner while
avoiding barriers that would disrupt the payment system or cause financial institutions to reduce
remittance transfer services. Thus, we would welcome the opportunity to engage the Board or Bureau in a
dialogue regarding any of the issues raised in this letter, and in particular, the complexity of open network
funds transfers. We belicve that such a dialogue could provide the Burcau with constructive assistance
that would help it to formulate final rules that accurately reflect the open network funds transfer process.

11 Effective Date and Projected Costs of Implementation and Compliance

In the Proposed Rule, the Board specifically requested comment on the length of time that
remittance transfer providers will need to implement the Proposed Rule, and whether an effective date of
one year from the date the final rule is published, or some other date, is appropriate.

The Associations believe that the effective date should be at least 18 months from the date the
final rule i1s published. Depending on the provisions of the final rule, the payments systems used by
remittance transfer providers (e.g., the ACH system, wire transfer systems and the SWIFT messaging
system) to accept, transmit, clear and settle covered transactions will need to evaluate and possibly
amend, among other things, their operating rules, message formats, contracts and participant agreements.'#
This process of review and amendment will take time and should be considered when establishing the
effective date of a final rule.

The Board provided estimates of the amount of time it projects remittance transfer providers will
require to implement necessary operational changes to comply with the requirements of the Proposed
Rule, as well as estimates of the time that will be required for ongoing compliance. For example, the
Board has estimated that, on average, it will take remittance transfer providers:

http://www.ifad.org/remitiances/maps/brochure.pdf. Finally, while discussing previous proposed legislation to
regulate remittance transfers, Senator Jon Corzine noted that the typical remittance is “around $250 to $300 a
month.” 149 Cong. Rec. S 8732 (2003) (statement of Senator Corzine).
12 There are other federal consumer regulations that exclude larger value transactions. For example, sec Regulation
Z.12 C.F.R. 226.3(b).
13 Electronic Fund Transfers, 74 Fed. Reg. 59033 (November 17, 2009) (codified at 12 C.F.R. Part 205).
1 For example, the ACH Network is governed through the NACHA Operating Rules, which might have to be
amended through an established and deliberative process to address formatting and other requirements for
international ACH transactions (IATs). This need may extend to the two ACH Operators and their participant
agreements, as well as to the federal government, which has adopted the NACHA Operating Rules through 31 C.F R.
part 210. Similarly, wire transfer system rules, formats and SWIFT message use may also be impacted.

8
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= 120 hours (or three business weeks) to update their systems to comply with the disclosure
requirements contained in proposed § 205.31:

* 8 hours {or one business day) monthly to comply with the disclosure requirements under
proposed § 205.31,

* 1.5 hours (monthly) to address a sender’s notice of error as required by proposed §
205.33(c)1);

* 40 hours (or one business week) to develop written policies and procedures designed to
ensure compliance with respect to the error resolution requirements applicable to remittance
transters under proposed § 205.33;

* 8 hours (or one business day) annually to mamtain the requirements under § 203533
(proccdures for resolving crrors),

* 40 hours (or one business week) to establish policies and procedures for agent compliance as
addressed under proposed § 205.35; and

* ¥ hours (or one business dav) annually to maintain the requirements under § 205.35 (acts of
agents).

The Associations believe that the Board has sigmificantly underestimated the compliance burden
the Proposcd Rule would impose and the amount of time that will be required to implement ncecssary
operational changes to comply with the requirements of the Proposed Rule. Not only does the proposal
significantly underestimate the time and ¢ffort needed to comply, it also appears to disregard the fact that
these changes are being proposed at a time when many other systems changes mandated by the Dodd-
Frank Act are also underway, placing additional demands on lmited resources. The changes
contemplated by the rules must therefore be placed into context and not considered in isolation.

For many institutions, compliance with the Proposced Rule would require changes to be made
across a range of services and business lines, including retail operations, private banking. wire transfer,
ACH, homc/onling banking systems, global wcalth management, investment management, forcign
exchange and related activities. Furthermore, compliance costs include building and/or modifving
information technology systems; updating policies, procedures, and controls; renegotiating agreements
and revising contracts with correspondent banks and other third parties; training employees and, in some
cases, traiming third parties; drafting new service descriptions, disclosures and related matenals
(including, among others, paper communications, online communications, customer scrvice scripts, and
other consumer correspondence); translating all necessary disclosures and related matenals; printing;
ongoing compliance and monitoring; oversceing correspondents and other third partics; and other
expenses. In addition, for open network remittance transfer providers, compliance costs will be
substantially incrcased by the need to, among other things, identify and moniter changes to intcrmediarics
used by their correspondents and their correspondents’ correspondents (and so on), monitor the fees
charged by these unaffiliated institutions (if they are willing to provide this information), track tax and
privacy laws in all rclevant jurisdictions, and determine (on an ongoing basis) the jurisdictions where
obtaining the requisite disclosure information would be feasible.

Furthermore, the financial impact of compliance with the Proposed Rule is likely to be significant
and impact the ability of institutions to offer remittance transfer services, Thus, rather than incrcasing
access to remittance transfer services. the costs and burdens associated with the Proposed Rule may cause
institutions to narrow their remittance transfer services or discourage institutions from offering these
services altogether. Such a result would reduce consumer access to remittance transfers and, in effect, run
counter to the policy objectives underlving Section 1073 by reducing consumer choice. Accordingly, the
Associations belicve that the Proposed Rule, as drafted, would have the wnintended conscquence of
reducing the availability of safe, timely and effective remittance payment solutions to the unbanked and
undcr-banked communitics in the United States and could lead many consumers to usc morc costly
services outside of the highly regulated, safe and efficient banking system.

9
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The Associations encourage the Board and/or Bureau to conduct a study to more accurately gauge
the amount of time and expense that would be involved in complying with the requirements of the
Proposed Rule, including the unique costs to open network providers.'® In addition, the Associations
request that the Board take into congideration the myriad of other new regulatory requircments brought
about by the Dodd-Frank Act — in addition to the remuttance transfer rules called for by Section 1073 -
that requirc financial institutions to fundamentally restructure ecrtain internal systems and controls.

Iv. Proposed Section 205.30 — Remittance Transfer Definitions
A Agent

Section 205 .3(a) of the Proposed Rule defines “agent”™ to mean an agent, authonzed delegate. or
person affiliated with a remittance transfer provider, as defined under state or other applicable law, when
such agent, authorized delegate, or affiliate acts for that remittance transfer provider.

The Associations request that the Board provide additional clarity on the meaning of agent.
Specifically, the Association believes that a remittance transfer provider’s relationships with intermediary
and correspondent banks are not agency rclationships, and sccks confirmation from the Board that the
term “agent” would not encompass such relationships.

B. Business Day

Section 205.30(b) of the Proposed Rule defines “business day™ to mean any day on which a
remittance transfer provider accepts funds for sending remittance transfers. Further clanfication is
provided in the proposed commentary. For the following rcasons, the Associations belicve that business
day should be clanfied and defined as any day on which a remittance transfer provider 1s open to execute
a payment instruction in order to initiate a remittance transfer,

Ongc of the problems with the proposed definition is that it is unclear when an institution “accepts
funds™ in the context of this proposal. For example, the definition could be interpreted to mean that a
remuttance transfer provider accepts funds when the sender gives the provider the mstruction to send a
remittance transfer or, alternatively, when a debit or hold posts to the sender’s account with the remittance
transfer provider.

This ambiguity is of particular significance to institutions that can offer remittance transfers by
debiting or holding funds in a customer’s account, a form of remittance transfer that could occur on a
holiday or over the weekend. Notably. if a remittance transfer provider is considered to “accept funds™ on
the date the debit or hold posts to the sender’s account, every day could be a business day under the
Proposed Rule.

Many financial institutions offer onlinc serviccs at any time of day, on any day of the weck, but
business days for processing transfers are tyvpically determined by the institution. Generally, as with the

15 While we have not conducted a controlled study. some members of the Associations estimate that compliance
costs would exceed $1 million and that it would take thousands of hours to comply with the Proposed Rule. Thus,
we strongly urge the Board and/or Bureau to conduct a study in order to gain an understanding of the time and costs
that would be involved throughout the industrv. including the impact the rule would have on small banks and credit
unions. which would be consistent with the spirit of Section 1100G of the Dodd-Frank Act. which requires the
Bureau to consider the impact its rules will have on the cost of credit for small businesses and to evaluate
alternatives to minimize those increases.
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payment of checks, an institution may process transactions Monday through Fnday (excluding bank
holidays). Financial institutions require flexibility to differentiate between the hours that their svstems can
be accessed by their customers and the hours when an institution will process the transaction. To achieve
this. financial institutions should be afforded the ability to cstablish their own busincss davs and cut-off
times in their service agreements with their customers, including different cut-off times for different
products, provided that these cut-off times arc reasonable, as i1s the case, for example. with respect to
funds availability when establishing the day of deposit pursuant to Regulation CC.

Accordingly, the Associations request that in the final rule. the Board define “business day™ to
mean any day on which a remittance transfer provider executes payment instructions i order to imtiate a
remittance transfer,

C. Designated Recipient

Section 205.30(c) of the Proposed Rule defines “designated recipient” to mean any person
specified by the sender as the authorized recipient of a remittance transfer to be received at a location in a
foreign country. The preamble to the Proposed Rule states that the defimition reflects the Board's
recognition that a remittance transfor provider will gencrally only know the location where funds are to be
sent, rather than where a designated recipient is physically located.

Proposed comment 30(c)-2 provides that a remittance transfer is received at a location in a
foreign countrv if funds are to be received at a location physically outside of anv state. However, 1t 1s
unclear how a remittance transfer provider is to determine the location where funds are to be received. For
example. the location where funds are to be received could be determuned based on the location of the
recowving institution or bascd on the imformation associated with the designated recipient’s account.
Further, if the receiving institution or entity through which the remittance transfer will be made available
to the designated recipient operates in multiple locations through, for example. different branches and
storefronts, the possible locations can be many and varied. Accordingly, the Associations believe the
Board should clanfy that for account-to-account transfers a remittance transfer provider mayv determine
the location by relying on the information associated with the designated recipient’s account at a foreign
mstitution, such as the mformation that an omgmating bank must retain pursuant to the Treasury
Department’s Travel Rule.1¢ For cash pick-up remittances, the recipient’s location should be the pick-up
location. Clanfving this ambiguity 1s of particular importance to financial institutions, as they will need to
develop operational systems with the capability of distinguishing between remittance transfers and other
transfers of funds.

D. Remittance Transfer
1. General Definition

Section 205.30(d) of the Proposed Rule defings “remittance transfer™ as the clectronie transfer of
funds requested by a sender to a designated recipient that is sent by a remittance transfer provider. The
Associations request that the Board clarify that transfers not destined to a natural person outside of the
United States do not qualify as remittance transters. The Associations also request the Board to explicitly
provide in the definition of remittance transfer or related commentary that a deposit into a domestic
account specifically does not qualifv as a remittance transfer even if a person in a foreign country has
exclusive access to the account. In these cases, funds are not being remitted to a location outside of the
United States, Furthcrmore, in many cases, the remittance transfer provider will not know the location of

!¢ The Travel Rule requires banks that originate funds transfers of $3.000 or more to retain certain information
regarding the recipient, including name and address and account number. 12 C.F.R. § 1020.410(a).
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the person that has aceess to the account. In other words, to qualify as a remittance transfer, the provider
must be actively and knowingly engaged by the sender to initiate a transaction to natural persons outside
the United States.

Additionally. the Associations urge the Board to use its authority under section 904(c) of the
EFTA to carry out Congressional intent, as evidenced by the Senate Report, by limiting the scope of the
rule to traditional remittances and applying the rule to transactions that Congress meant to cover, as
deseribed m the Senate Report. Therefore, the final rule should exclude from the definition of “remittance
transfer” any transaction (a) not destined to a natural person at a location outside the U.S.. or (b)
denominated for more than $1.000.17

As one of the Associations previously noted in a letter to the Board dated April 8, 2011, the
EFTA provides the Board with the authority to make exceptions in its regulations for certain classes of
remittance transfers when, among other reasons, those exceptions are necessary or proper to effectuate the
purposes of the EFTA. Section 904(c) of the EFTA states that the regulations the Board issues under the
EFTA “may contain such classifications, differentiations, or other provisions, and may provide for such
adjustments and cxceptions for any class of ¢lectronic fund transfers or remittance transfers, as in the
judgment of the |Board]| are necessary or proper to effectuate the purposes of [the EFTA]...." The
purpose of the EFTA, including the new remittance transfer rules contained in Section 919, 1s consumer
protection 20

However, the EFTA directs the Board to weigh the consumer protections of the regulations it
prescribes under the EFTA with the compliance costs those regulations will impose upon consumers and
financial institutions.®' Specifically, in prescribing regulations under the EFTA, the Board must “to the
extent practicable...demonstrate that the consumer protections of the proposed regulations outweigh the
compliance costs imposed upon consumers and financial institutions.” Remittance transfers are typically
defined as “cross-border person-to-person payments of relatively low value™ that are “for the maintenance
and support of the recipient and/or other relatives™ (rather than payments to businesses or payments made
in exchange for goods or services).?? The Associations believe that the burden of complying with the

17 See footnote 11 of this letter and the corrcsponding text,
18 See Letter from The Clearing House Association L.L.C. to Ky Tran-Trong and Samantha J. Pelosi (Apr. 8, 2011)
(regarding Forthcoming Remittance Transfer Rules Issued Pursuant to Section 1073 of the Dodd-Frank Act).
19EFTA § 904(c).
20 Specifically, section 902(b) of the EFTA states that the EFTA’s “primary objective” is “the provision of
individual consumer rights.” Furthermore, as previously noted. the Senate Report on the Dodd-Frank Act bears out
that the underlying objective of Section 1073 was consumer protection, stating that “senders of remittance transfers
are not currenily provided with adequate protections under federal or state law” and that the new rules will
“establish minimum protections for remittances sent by consumers in the United States to other countries.”
2L EFTA § 904(a)(3). The extent of compliance costs could be very significant and the Associations, thus, strongly
recommend that the Board and/or Bureau study these costs prior to developing final rules. As noted earlier in this
letter, compliance costs will include building and/or modifying information technology systems; updating policies,
procedures. and controls, renegotiating agreements with correspondent banks and other third parties: training
employees and, in some cases, training third parties; drafting new service descriptions, disclosures and related
materials (including, among others, paper communications, online communications, customer service scripts, and
other consumer correspondence); translating all necessary disclosures and related materials; printing; ongoing
compliance and monitoring; overseeing correspondents and other third parties; and any other expenses. In addition,
for open network remittance transfer providers, compliance costs are likely to include, among other things. the cost
of identifving intermediaries. monitoring the fees charged by these unaffiliated institutions (if they are willing to
provide this information). tracking tax and privacy laws in all relevant jurisdictions, and determining (on an ongoing
basis) the jurisdictions where obtaining the requisite disclosure information would be feasible.
22 Letter to Senators Dodd & Akaka, Apr. 22, hitp://www.cuna.org/download/congress_letter 042210.pdf (citing
Committee on Payment and Settlement Systems, The World Bank, General Principles for International Remittance
12
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requirements of the Proposed Rule would significantly exceed the consumer benefits of including
transactions of greater than $1,000 within its scope. In addition, having such transactions be covered by
the final rule may imposc a new burden on consumers who may no longer be able to send final payments
overscas due to service changes by their financial institutions.

Furthermore, the legislative history of the Dodd-Frank Act reflects that the remittance transfer
provisions contained in Section 1073 were intended to address the need for protection of immigrants who
send substantial portions of their camings to family members abroad.”? However, the Proposed Rule
would create restrictions and requirements that will apply to a much broader range of cross-border
transactions than those reflected in the stated Congressional intent. These include cross-border purchasces,
account transfers, and bill payments initiated through a financial institution (as opposed to transfers
initiated through the billing party located outside the United States). By covering an overly broad range of
transactions, the proposal would create “protections™ that are unnecessary and in fact will not be helpful
or relevant to many individuals who make transfers that would fall within the definition of remittance
transfer, such as wealthy individuals who transmit funds overseas, or individuals who make use of cross-
border ACH or wire transfers for other common reasons, such as to make investments or large purchases
or to transfer funds from a domestic bank account to a foreign bank account.

The broad application of the proposed definition to cross-border transfers in excess of $1,000 is
unnecessary to protect consumers who send remittance transfers as traditionally understood and,
furthermore, would create compliance challenges and legal uncertainties that far outweigh the benefits of
any protections that would be achicved. Properly focusing the coverage of the regulation in this manner
would accomplish the legislative objective of protecting the consumers that Congress intended to protect
while preserving the cstablished legal principles that have long governed large-valuc wire transfers and
ACH transactions. Such a limitation would mitigate the risks that institutions will face in the absence of
the UCC 4A regime and would help to avoid the disruption of services that may result if the Proposed
Rule is adopted in its current form. Accordingly. the Associations strongly urge the Board to use the
discretion it is granted under section 904(c) of the EFTA to exclude from the definition of remittance
transfer in the final rule funds transfers not destined to a natural person outside the United States or that
are of more than $1,000.

2. Online Bill Payment and Recurring Wire Transfers

The Board specifically requested comment on whether it should exclude online bill payments
made through a sender’s institution (including preauthorized bill payments). For a variety of reasons, the
Associations urge the Board to exclude online bill payments, as well as recurring wire transfers and other
cross-border pavments to commercial entities. Online bill payment and other commercial payments fall
well outside the traditional meaning of remittance transfers and we believe are outside the scope intended
by Congress. As a practical matter, these transactions are already typically covered by other provisions of
Regulation E as well as payments network rules. Furthermore, by not excluding cross-border bill
payments, different coverage will apply to bill payments initiated through a financial institution, which
would be covered as remittance transfers, versus bill payments initiated directly with the billing party,
which would not be covered. This divergent coverage will favor one form of online bill payment over
another. Differing rules not only act as a detriment to consumers and U.S.-based institutions but will
confuse consumers about their rights when sending funds overseas.

Services (January 2007) (emphasis added), available at
http://siteresources. worldbank.org/INTPAYMENTREMMITTANCE/Resources/New Remittance Report.pdf).
38, Rep. 111-176, at 179 (2010).
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Covering online bill pavments as remittance transfers also exacerbates the difficulties of
complying with the disclosure and error resolution provisions of the Proposed Rule since:

*  The remittance transfer provider in the United States is unlikely to be in a position to know or
control how a foreign commercial entity processes and applies the bill payvment in terms of
timing, amount, and other relevant details, and

*  For recumng bill payments, it 1s difficult to se¢ the relevance or capability to provide
meaningful pre-payment disclosures related to individual transactions with the recurring
payment stream as exchange rates, fees, taxes, and other relevant details, particularly smce
such details will change over time,

It is also important to recognize that, payments madc through an online bill payment scrvice arc
not consistent with (i) the traditional concept of a remittance transfer as a one-time arrangement to
transfer funds abroad (as opposed to an ongomg arrangement to make pavments to a merchant); and (1)
the notion of an electronic transfer “requested by the sender” (as called for by the definition of
“remittance transfer”) because an institution may reserve the right to make the payment being requested
by clectronic mcans or by check. The decision regarding whether to make the payment ¢lectronically 1s
then at the discretion of the financial institution and many nstitutions will not decide how to make the
payment until immediately prior to the transfer, The payment method is selected based on various factors,
including the particular merchant involved in the transaction and the customer’s pavment history and
account activity. Under those circumstances, a sender has not reguested an electronic transfer of funds,
but only requested that an amount be paid out of an account.

Morcover, the Associations believe that Congress intended to focus on single transactions and not
ongoing or recurring payments. The disclosure and error resolution provisions contemplated in section
1073 clearly emphasize traditional remittance payments and single transactions, To expand the coverage
to pre-authorized, recurring pavments does not fit with either traditional understanding of remittances or,
i fact, the disclosures and error resolution mechamisms established by Congress. For example. the
Associations encourage the Board to recognize the difficulty of providing the disclosures required by the
Proposed Rule in connection with online bill pavments and recurring funds transfers. In addition, the
Proposcd Rule requires that prepayment and combined disclosures be provided at the time “the sender
requests the remittance transfer, but prior to payment for the remittance transfer.”™ However, at the time
thc sender requests a recurring transfer, an institution will not be able to provide an cstimate of the
conversion rates that might apply in the future. especially with respect to recurring bill pavments and wire
transfcrs that may be ¢stablished so as to repeat indefinitely,

3. Application of the EFTA: Relation to the Uniform Commercial Code

The Board’s Proposed Rule unnecessarily disrupts the long-standing legal framework goveming
wire transfers under state laws that conform to UCC Article 4A. In the preamble to the Proposed Rulc, the
Board recognized that consumer wire transfers that are also remittance transfers will now be governed in
part by the EFTA and that by opcration of Article 4A—-108, which states that Article 4A does not apply “to
a funds transfer, any part of which is governed by the |[EFTA|,™" Article 4A will no longer apply to
consumer wire transfers that are remittance transfers.

In order to send remittance transfers using open wire networks, insured financial institutions must
be able to rely on the well-cstablished rules allocating risks among financial institutions for wire transfers,
These rules have significantly influenced banking industry standards and practices relating to wire
transfers and other funds transfers that arc not govered by the EFTA. Without these rules m place,
financial institutions that send wire transfers will face significant legal uncertainty as to their rights and
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responsibilities in relation to other parties involved i a wire transfer and will be unable to enforce the nisk
ot loss provisions based on UCC Article 4A.

In the preamblc to the Proposed Rule, the Board indicated that it declined to preempt provisions
of state law that prevent a remittance transfer from being treated as a funds transfer under UCC Article
4A bascd solcly upon the inclusion of the remittance transfer provisions in EFTA Scction 919, While it 1s
clear that the intent of’ Section 1073 was to alter the EFTA such that consumer protections afforded to
remittance transfers would also be applicable to wire transfers.** nothing in the language of Section 1073
or of the EFTA indicates that Congress intended to completely pre-empt UCC Article 4A for remittance
transfers that are also wire transfers.

The Board noted that “Congress amended the EFTA’s preemption provision to specifically
include a reference to state gift card laws when 1t ¢nacted new EFTA protections for gift cards as part of
the Credit Card Accountability Responsibility and Disclosure Act of 2009 (Credit Card Act)” and that, in
contrast, “Congress did not amend the EFTA’s preemption provision with respect to state laws relating to
remittance transfers, including those that are not electronic fund transfers. when it enacted the Dodd-
Frank Act”

However, Congress did address the 1ssue of preemption of state laws m the context of the
application of Title X of the Act (which includes Scction 1073). Specifically, Section 1041(a) of the
Dodd-Frank Act provides that Title X of the Act “mayv not be construed as annulling, altering. or
affecting, or exempting any person subject to the provisions of thas title from complying with, the statutes,
regulations, orders, or interpretations in effect in any State, except to the extent that anv such provision of
law 15 inconsistent with the provisions of [Title X of the Dodd-Frank Act], and then only to the extent of
the inconsistency.” Furthermore, Scction 1041(b) states that “No provision of [Title X] . . . shall be
construed as modifving, limiting, or superseding the operation of any provision of an enumerated
consumer law that rclates to the application of a law in cffect in any State with respect to such Federal
law.” The list of “enumerated consumer laws™ is defined in Section 1002(12)(c) of the Dodd-Frank Act as
including the EFTA, excepr with respect to Section 920 of the EFTA (the EFTA pre-emption provision).
In other words, the pre-emption provision of the EFTA may be construed as modified, limited. or
superseded by Section 1041 and/or Section 1073 of the Dodd-Frank Act.

Accordingly, Congress did in fact express its intent for the provisions of the Dodd-Frank Act,
including Scction 1041, to be allowed to modify, limit, or supersede the pre-cmption provision of the
EFTA, including as it may be relevant to the interplay between Section 1073 and UCC Article 4A.

However. the Board has declined to participate in the resolution of this issue. It has indicated its
view that states may amend UCC Article 4A to restore the article’s application to consumer intemational
wire transfers or that wire transfer systcms could amend their operating rules to incorporatc UCC Article
4A. The Associations do not think that either of these suggestions 1s viable.

21 Section 919(g) of (he EFTA states that a “remitlance transfer” “(A) mcans the clectronic (as deflined in section
106(2) of the Electronic Signatures in Global and National Cominerce Act (13 U.S.C. 7006(2))) transfcr of funds
requested by a sender located in any State (o a designated recipicnt that is initialed by a remitlance transler provider,
whether or not the sender holds an account with the remittance transfer provider or whether or not the remittance
transfer is also an electronic fund transfer, as defined in section 903...."
25 This preemption provision was enumerated as Section 920 of the EFTA at the time of enactment of the Dodd-
Frank Act. It was then remumbered by that same Act to be EFTA Section 921. The reference to Section 920 of the
EFTA m Dodd-Frank Act Section 1002(12)(c) is to this preemption provision at the time of the enactment of the
Dodd-Frank Act.

1
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With respect to the suggestion that states amend their enactments of UCC 4A, the Associations
stress to the Board that it is very unrealistic to expect that the Uniform Law Commission will be able to
draft and approve a UCC 4A change and that all states will enact the change before final rules become
cffective. Likewise, it is unrcalistic to expect the respective legislaturcs of cach state, the District of
Columbia and U.S. territories to draft and adopt their own language restoring the application of UCC 4A
betore the final rules become cffective. With respect to the suggestion that wire system rules can address
the problem, the Associations question whether such rules can bind entities other than those that
participate directly i the svstem.

As neither of the Board’s suggested non-federal solutions are viable, the Associations believe 1t 1s
incumbent on the Board to resolve the conflict between UCC 4A and the provisions of Section 1073, I
the conflict is not addressed, the Proposed Rule in its current form is an invitation to litigation and
ongoing uncertainty that is antithetical to the nceds of a safe and cfficient payment system,

In light of Section 1041 of the Dodd-Frank Act and the significant nsks that elimmating the
applicability of UCC Article 4A would create, the Associations respectfully request the Board to use its
authonty under section 904(c) of the EFTA to exclude from the definition of “remittance transfer” any
transaction more than $1,000 from the final rulc. Such an exclusion, we believe, is the simplest solution
that would allow the rules to accomplish the legislative objective of protecting consumers who send
remittance transfers as they have traditionally been defined, while preserving for large value transfers, for
which finality and speed are key, the established legal principles under UCC Article 4A.

E. Remittance Transfer Provider

Section 205.30(c) of the Proposced Rule defines “remittance transfer provider™ to mean any person
that provides remittance transfers for a consumer in the normal course of its business. regardless of
whether the consumer holds an account with such person. Proposed comment 30(e)—1 clarifics that agents
are not deemed remittance transter providers by merely providing remittance transfer services on behalf
of the remuttance transfer provider.

The Associations believe the definition of remittance transfer provider should include a e
mirimis ¢xemption for mstitutions that provide only a small number of remittance transfers as such
institutions do not provide remittances “in the normal course of business.” but rather as an occasional
scrvice to customers, Specifically, the Board should ¢xclude institutions that have provided fewer than
100 remittance transfers during the prior month and that do not act through non-depository institution
agents. Alternatively, the Board could provide a similar ¢xclusion for remittance transfer providers that
have provided fewer than 100 remittance transfers during the current month.

An cxcmption for institutions that scnd a small number of remittance transfers would be
consistent with the legislative mtent underlving Section 1073, which was to provide protections for
scnders of remittance transfers who do not currently have adequate protection under state and federal law,
Banks and other depository institutions that do not regularly send “remittance transfers”™ offer these funds
transfcrs services as a courtesy to their customers, Existing law provides customers of these institutions
with numerous protections. in contrast with individuals who send remittance transfers outside of the
heavily regulated banking system.

F. Sender

Section 205.30(f) of the Proposed Rule defines “sender” to mean a consumer in a state who
requests a remittance transfer provider to send a remittance transfer to a designated recipient. The
Associations request clarification on what it means for a consumer to be “in a state.” In particular. for
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individuals who are not U.S. residents but who have accounts in the United States, the Associations ask
the Board to confirm that such individuals are not “senders™ even if thev use funds from their U.S.
account to fund a transfer.

Further, a remittance transfer provider may not know the location of a sender and specifically,
whcther the sender is “in a statc.” For cxample, when transfers arc initiated onling, a remittance transfer
provider may not be able to determine the location of the sender. Similarly, transfers initiated by
telephone, facsimle, e-mail, text, mobile device transmmssion, or other electronic means will not generally
permit the provider to know the locations of the sender. Accordingly, the Associations request that the
Board clanfy that:

*» for remittance transfers in which a sender phvsically wvisits a remittance transfer provider’s
location, or his or her physical location is apparcnt to the remittance transfer provider, a provider
may rely on that physical location to determine whether the sender is in a state; and

* for account-based remittance transfers, a provider may rely on information on record with the
provider for the account from which the remittance transfer is made to determine whether the
scnder is “in a state.”

Similarly, the Associations ask the Board to clarify how a remittance transfer provider can know
the location of a sender when the remittance transfer is requested via email, facsimile, or over the internet.

Finally, in determining whether a sender is a consumer. the Associations recommend that the
Board should clarfy that no transfer sent from an account designated as a business account, including the
account of a sole proprictor or other small business, can be deemed a remittance transfer. This approach 1s
consistent with the defimtion of “account” under Regulation E, which covers accounts “established
primarily for personal, family, or houschold purposcs.” Further, the Associations belicve that remittance
transfer providers should be able to rely on the account designation (as either a consumer or business
account) when determining whether the Proposed Rule would apply. Likewise, the Associations believe
that the Proposed Remittance transfer rules should not apply to transfers to or from infer vivos, revocable
trusts or other fiduciary accounts, mcluding estate and guardian accounts, and request that the Board
clarify the applicability of this definition to such accounts. This approach would also be consistent with
the definition of “account”™ under Regulation E in that Regulation E defines an account as being
=, .cstablished primarily for personal, family, or houschold purposes,” and specifically ¢xcludes an
account established pursuant to a hona fide trust agreement.?”

V. Proposed Section 205.31 — Disclosures

Section 20331 of the Proposcd Rule implements the disclosure requirements of Scetion 1073,
including the requirement that a remittance transfer provider provide a prepayvment disclosure to a sender
with information about the sender’s remittance transfer and a written receipt that includes the information
provided on the pre-pavment disclosure, as well as certain additional information (g.g., the promised date
of delivery and information regarding the sender’s crror resolution rights),

A Written and Electronic Disclosures

Section 205 31(a)(2) of the Proposed Rule contains the requirements for written and electronic
disclosures, including the requirement that a provider provide clectronic disclosures in a retainable form.

% 12 CFR. § 205.2(b)1).
2 12 CFR.§ 205.2(b)(3). See also EFTA § 903(2).
17



Jomt Association Comment Letter July 22, 2011

In connection with this requirement, the Board speafically requested comment on how that requrement
could be applied to transactions conducted wvia text messaging or mobile phone application. The
Associations stress that it will be challenging to provide the required disclosures in the required format
clectronically in the first place and that these difficultics will be further amplificd with respect to
transactions conducted via text message or mobile phone application. As a result, the proposed specificity
or lack of flexability in formatting could foreclose the availability of certain delivery channcls for
transactions covered by the definition of remittance services, which mandates two significant changes to
the Proposed Rule: a narrow defimition that specifies the transactions that are covered and increased
flexibility for formatting the delivery of disclosures. especially for alternative, non-traditional delivery
chamnels.

The Board’s proposed comments are intended to clarify the interplay between the provision of
clectronic disclosurcs under the Proposed Rule and the Elcctronic Signaturcs in Global and National
Commerce Act (“ESign Act™). Specificallv, electronic disclosures required by proposed section
205 31(b)(1) (1e.. the prepayment disclosures) may be provided without regard to the consumer consent
and other applicable provisions of the ESign Act. In contrast, however, receipts required by proposed
section 205.31(b)(2) may be provided to a consumer electronically but must comply with the consumer
conscnt and other applicable provisions of the ESign Act. The Associations recognize that Scction 1073
does not provide the Board with authonty to exempt electronic receipts from the requirements of the
ESign Act, in contrast with Scction 919(a)(3)(D) of thec EFTA, which cnablcs the Board to issuc a rule
that permits a remittance transfer provider to provide the prepayment disclosure “without compliance
with section 101(¢) of the [ESign]| Act, if a sender initates the transaction electronically....” However.
the Proposed Rule and associated commentary do not address the applicability of the ESign Act to the
combined disclosure pemmitted by proposed section 205.31(b)(3). and the Associations request that the
Board clarify that the permissibility for providing the pre-pavment disclosure includes the combined
disclosure, too. The Associations note that typicallv an institution will receive permission to provide
disclosurcs clectronically (in accordance with ESign) and then provide all subscquent disclosurcs
electronically. The Associations seek clarification from the Board on whether that permission will apply
to the receipt required by proposed section 205.31(b)(2). The Associations believe that reconciling thas
conflict will provide consumers with better service and better information for these transactions than the
proposed disconnection between prepavment disclosures and post-transaction receipts contemplated by
thc Board™s Proposed Rule,

Furthermore, the Associations request that the Board clarify why proposed comment 31(a)(2)-3
states “Electronic disclosures mav not be provided through a hvperlink or in another manner by which the
scnder can bypass the disclosure.” The Associations beligve that a remittance transfer provider should be
pemitted to meet the requirements under the Proposed Rule for electronic disclosures through various
methods, including a hyperlink.

B. Prepavment Disclosure

The Proposed Rule generally requires a remittance transfer provider to give a sender a written
pre-payment disclosure that contains certain information about the remittance transfer (c.g.. the exchange
rate, applicable fees and taxes, and the amount to be received by the designated recipient). The Proposed
Rule also permits oral pre-payment disclosures when a remittance transfer transaction is conducted
entirely by telephone.

Onc item that must be disclesed on the prepayment disclosure 1s the exact amount to be reccived
by the designated recipient. Proposed comment 31(b)(1)(vii)-1 states that the disclosed amount to be
reccived by the designated recipicnt must reflect all charges that affect the amount received. However, the
Associations note that it will be particularly difficult, if not impossible, for institutions that use open
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network wire and ACH svstems to know all such charges. As described in more detail m the above,
because a sending institution does not directly transmit funds to the receiving institution in an open
network and does not control the transaction from start to finish, a sending institution often will not know,
and will not be able to know, the exact amounts of taxes, focs, exchange rates, and other charges imposed
by intermediary banks and governments. The Proposed Rule does not reflect this operational reality.
Furthcrmorc, ever when the sending institution has a relationship with the recciving bank, the scnding
bank does not know the amount of fees that the receiving bank will charge its own customer (Le., the
designated recipient in a remittance transfer transaction), as those fees onginate from the relationship
between the customer and the receiving bank 2

The Associations recognize that the Proposcd Rule permits cstimatcs wnder certain
circumstances, but to the extent that a remittance transfer is conducted via an open network and the
cxeeptions permitting cstimates of this amount do not apply, the provider will not be able to comply with
this requirement. Furthermore, even if an exception applies, a provider would still be unable. in many
cases, o collect the mformation called for by the provisions of the rule regarding bases for estimates.
Despite its two exceptions, the Proposed Rule, as drafted, essentially forecloses certain transfer channels
for remittances inasmuch as the provider cannot disclose all the information mandated. The Associations,
thercfore, recommend that the Board cxclude open nctwork wire and ACH transfers from the final
remuttance transfer rule, or, as part of a separate, taillored open network rule set, to incorporate a good
faith clement into the final rulc so that if a provider discloscs the fecs fo the hesi of its ability and to the
extent that it is able to provide that information, it will have met the appropriate compliance standard.

Additionally. the Associations request that the Board clarify the statement that ““a provider must
disclose the transfer amount m the currency in which the funds will be transferred to show the calculation
of the total amount of the transaction.” Specifically, 1t 1s unclear what is meant by “the currency in which
funds will be transferred” and whether this requirement applies based on the currency denomunation of
the consumer’s account or whether it applics only where the remittance transfer provider, itself, performs
the conversion. In keeping with what the Associations believe to be the Board's intent. we urge the Board
to clanfy that this means that the provider disclose the transfer amount (1) the sender presents to the
remittance transfer provider, or {1i) the denomination of the account, used to fund the transter.

Furthermorg, the Associations ask that the Board clarity when the disclosure regarding cxchange
rate 1s required because open network providers in many cases will not know the currency in which the
funds will be received because a recipient’s account may be denominated in local currency, ULS,
currency, or some other currency, and the recipient institution may not be willing to provide that
information duc to privacy concerns. As part of a scparate, tailored open network rule sct, the Board may
consider requiring the sender to designate the appropriate currency since the sender is in a better position
to get this information from the recipient than the sender’s financial mstitution.

C. Receipt

Proposed Section 205.31{b}2) requires a remittance transfer provider to provide a sender with a
written reecipt when pavment 1s made for the remittance transfer, The receipt must contain the same
information that must be provided in the prepayvment disclosure required by proposed Section
205.31(b)(1), and also contain additional information, such as a statement that the sender can contact the
state agency that regulates the remittance transfer provider and the Bureau for questions or complaints

8 n addition, in some instances a receiving instimtion could set off against the amount remitted and a remittance
transfer provider will not know when this may occur. This is a further example of an instance in which a provider
will not have all of the information concerning a remittance transfer that is sent through an open network system,
such as an understanding of the relationship between the recerving institution and the designated recipient.
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about the remittance transfer provider. Regarding contact information for regulators, the Associalions
urge the Board to clanty that federally chartered depository institutions only need to provide contact
information for their prnmary regulator and will not be required to provide contact information for state
regulators.

In addition, the receipt must disclose the date of availability of funds to the designated recipient.
The Associations agree with the point the Board makes in the preamble to the Proposed Rule: because
remuttance transfer providers are not permitted to provide a range of dates that the remittance transfer may
be available, they are likely to be verv conservative when providing the date of availability and
presumably wall disclose the latest date that the funds will be available, even if the funds become
availablc sooncr most of the time,

The Associations request that the Board clarify what it mecans by the “datc of availability.”™ The
Associations note that remittance transfer providers that send remittance transfers through open network
systems will often be unable to know when the rematted funds will amve at the receiving mstitution.
Further, the provider often will not know the receiving institution’s funds availability schedule or the
compliance screening requirements of local regulators. While providing a date of availability may make
scnse in the context of a closed network transfer, funds availability to a recipient cannot be known or
controlled m an open network.

If the Board does not exclude open networks transfers from the final rule, it should altemativelv
develop separate rules for open networks. As part of such separate rules tailored to open networks, the
Associations request that remittance transfer providers be required to estimate onlv the date that funds
will be made available to the recipient institution rather than the date the funds will be made available to
the designated recipient. If the Board adopted this approach, the Associations recommend that remittance
transfer providers be permitted to include in the receipt a statement that the actual date of availability of
the funds may be determined by the receiving institution,

D. Format

Section 203.31(c) of the Proposed Rule contains requirements relating to the format of required
disclosures. The Board specifically requested comment on how the grouping and proximity requircments
in proposed Sections 205.31(c)(1) and (2) could be applied to transactions conducted via text messaging
or mobile phone application.

Currently, communications sent by text and mobile phone are limited in many ways, which could
adversely impact the ability of a remittance transfer provider to deliver the required disclosures and
receipts to the sender. Specifically, these constraints include, among others: limitations on the amount of
information that can be¢ sent in one message, limitations on a remittance transfer provider’s ability to
format a message and the risk that, even in cases where a provider can format the message, such
formatting may be stripped from the message before it is delivered by service agencics outside the control
ot the remittance provider: restrictions on the volume of messages that may be sent or received from a
particular account, which involve the nisk that disclosures and/or reccipts sent by text or mobile phong
may not be received because the consumer’s messaging plan has been exhausted for the relevant time
period (typicallv a month): and other restrictions on text and phone messaging that may differ by
individual mobile service plans. A remittance transfer provider’s ability to provide disclosures and
receipts via text and phone messaging may further be limited by technological and resource constraints
within the institution, which can be significant given that text and mobile phonc messaging, and the
respective functionality they offer, are continuing to evolve and would require financial institutions to
make continuous systems modifications to ensure that full and accurate disclosurcs would be delivered to
consumers.
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Accordingly, the Associations believe that, in general, remittance transfer providers should be
pemmitted to provide disclosures for mobile-to-mobile transactions via the provider’s preferred method —
bc 1t toxt or mobile messaging, ¢mail, onling, or by mail — provided that the consumer is capable of
receiving disclosures and receipts via the desired delivery avenue. This would afford remittance transfer
providers maximum flexibility in delivering full and accurate disclosurcs to the sender that arc formatted
in a clear and concise tashion. The Associations also believe that some senders may prefer to receive
disclosures in a certain way and that providers should be able to honor that preference. For example, a
sender who initiates a remittance transfer using a mobile telephone mayv prefer that disclosures be
provided online at the provider’s online banking site or via email so that the sender may more easily read.
print and storc the disclosurcs. Fundamentally, though, the important clement to mect Congressional
intent and to satistv the statutory requirement is to provide the requisite information and not to mandate a
particular format.

In addition, the Proposed Rule contains specific format requirements relating to the prominence
and size of required disclosures. The Associations note that a specific font size requirement mayv not
create consistency across the board, as font sizes may display differently on different screens and printers
and may be affected by other technelogical issucs. In addition, the imposition of font size requircments
could create an unnecessary expense that does not involve a corresponding consumer benefit. Prescriptive
formatting requircments may also crcate difficultics as new technologics arise, as it may be challenging or
impossible to adapt certain formatting requirements to those technologies. Accordingly. the Associations
believe the Board, consistent with Regulation E parameters,*® should call for a “clear and readily
understandable™ standard (rather than requiring a specific font size). A “clear and readily understandable™
standard would permit remittance transfer provaders to satisfy applicable disclosure requirements in a way
that assurcs scnders arc provided with adequate disclosurcs and reccipts that arc clearly and
conspicuously presented.

Similarly, the Proposed Rule states that the required written and electronic disclosures must be
segregated from other disclosures and must contain only information that 1s directly related to the
disclosures required under the Proposed Rule. The Associations suggest that an additional piece of
information that should be considered “directlv related” to the required disclosures would be details
regarding retricval of the funds, such as for a cash pick up remittance that the recipient has a sct number
of davs to retrieve the transfer, and 1f the recipient fails to retneve the funds in the allotted tume. that the
funds will be sent back to the remittance transfer provider and ultimately the sender. The Associations
further note with respect to the segregation requirement that while segregation makes sense in the context
of a paper disclosure, it would be challenging to achicve in the context of an clectronic disclosurc. The
Associations recommend that the final rule not be designed or constrained by paper formatting concepts;:
to do so would defeat the purpose of providing consumers with the best information possible in the most
ctficient and cffective manncr,

For cxample, the Associations believe that the disclosure and receipt requirements could be
satisfied where a disclosure or receipt is presented on a screen with other selt-contained disclosures (such
as an ESign disclosurc and consent, or a privacy peliey). While not fully segregated (because they may
appear on a screen at the same time). these disclosures can be presented in an isolated or self-contained
fashion (because the remittance transfer provider has purposefully designed 1ts electronic disclosures to
ensure such clear and conspicuous isolation). This approach is consistent with disclosure practices used
today throughout the industry regarding various disclosures required to be made under federal law. It 1s
also noteworthy to consider ctficiency and the trend within the financial services industry to adopt more
paperless communication processes. For example, billing statements are increasingly being delivered in

¥ 12 CFR. 205 4a)(l).
21



Jomt Association Comment Letter July 22, 2011

electronic format. Thus, the Associations strongly advocate that the final remittance transfer rule afford
remittance transfer providers maximum flexibility in presenting electronic disclosures in an isolated, clear
and conspicuous (although not fully segregated) fashion.

E. Timing of Disclosures

The Proposed Rule permits a provider to mail a receipt required under proposed Section
20531(b)(2) on or with the next regularly scheduled periodic statement if the renuttance transfer
transaction is conducted entirely by telephone and involves the transfer of tunds from the sender’s
account held by the provider. The Associations ask for clanfication on two points here.

First. the Associations request that the Board clanify that disclosures may be sent in the same
cnvelope as other consumer account-related mailings. In other words, that the scgregation requircment
discussed above would not mandate separate envelopes. The Associations believe that permitting
remuttance transfer providers to include numerous items in one envelope would help to minmmmze some of
the compliance costs and burdens associated with new remittance transfer requirements. We further note
that thas approach 1s consistent with disclosure practices used todav throughout the industry regarding
vartous legally-required disclosures and would scrve to avoid customer confusion as to why they arc
recelving numerous maillings with respect to one account.

Second. the Associations ask the Board to clarify that a remittance transfer provider may mail a
receipt required under proposed Section 205.31(b)(2) contemporancously with an account statement
rather than on or with the statement.

Additionally, the Associations urge the Board to clarify that a provider may consider a mixed
communication (such as faxed request with a follow up telephone call) to constitute either a wrntten
request or a transfer conducted by telephone at the provider’s discretion. The Associations also ask for
clarification regarding the reason why the timing requirements for the required receipt are different if a
customer uses the telephone to request a remuttance transfer from an account held by the provider as
opposed to requesting the transfer in some other way. such as by sending an email.

F. Forcign Languagc Disclosurcs

The Proposed Rule containg requircments relating to foreign language disclosures, Specifically,
proposed Section 205.31(g)1) provides that disclosures required under Subpart B, other than oral
disclosures and written reccipts for telephone transactions, must be made in English and cither:

(1) in each of the foreign languages pnncipally used by the remittance transfer provider to
advertise, solicit, or markct remittance transfer services, cither orally, in writing, or clectronically,
at that office; or

(it) if applicable, in the foreign language primarily used by the sender with the remittance transfer
provider to conduct the transaction (or for written or clectronic disclosurcs made pursuant to §
205.33, in the foreign language primarily used by the sender with the remittance transfer provider
to assert the error), provided that such foreign language is principally used by the remittance
transfer provider to advertise, solicit, or market remittance transfer services, either orally, in
writing, or electronically, at that office.

The Associations request turther clarification on the “principally used”™ and “primarily used”
standards. In particular, the proposed commentary provides two examples for “principally” uscd: onc
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being a full sentence in an advertisement and the other being one word. The proposed standards appcear to
be subjective and lack the necessary clarity for compliance.

Although proposed comment 31(g}(1)-2 provides both positive and negative cxamples of
advertising, soliciting, or marketing in a foreign language, it is unclear whether the terms “market™ and
“solicit” mean something different than “advertise.” The term “advertisement” is defined in the Board’s
Regulation DD If “market”™ and “solicit” are intended to have a different meaning, however, the
Associations request that the Board provide definitions for these terms.

Where providers offer services in languages other than English, the Associations believe that
customers should be able to designate the language in which they prefer to receive disclosures, receipts
and other matenals, so long as it is a language that is principally used by the provider to advertise, solicit
or market remittance transfer services. The Associations believe that having a consumer ¢lect his or her
preferred language is a more “consumer friendly™ approach than requiring a remittance transfer provider
to give a consumer disclosurcs in both English and the language primarily used by the sender when
communicating with the remittance transfer provider. We further note that the latter option would be
burdensome to the institution, and would certainly make disclosures, receipts and other materials less
clear and conspicuous. Morecover, the Associations are concerned that the expense of providing
disclosures in two languages would have the unintended consequence of reducing the number of foreign
languages that providers may offer.

The Proposed Rule requires that for telephone transactions, disclosures and receipts must be
presented in the foreign language primarily used by the sender with the remittance transfer provider to
conduct the transaction. The Associations do not believe that remittance transfer providers should be
required to provide disclosures in any language other than those that are principally used by the
remittance transfer provider to advertise, solicit, or market remittance transfer services. In its current
form, the Proposed Rule could hurt consumers by reducing the number of languages that a provider will
be willing to use to conduct a transaction. For example, if a remittance transfer provider is located in a
Greek community and an employee happens to speak Greek, a provider may discourage the emplovee
from helping a customer in their native language if the provider does not have receipts available in that
language.

The Associations urge the Board and the Bureau to take steps to facilitate and encourage
disclosures in languages other than English, including providing model disclosures in foreign languages
that providers may use to comply with the foreign language disclosure requirements contained in
proposed section 205.31(g). Many of the consumers that the statutory provision are designed to protect
are likely to have a language other than English as their primary language and this can inhibit their ability
to conduct financial transactions.?' In some instances, financial services providers are reluctant to incur
the potential liability for imprecise translations, especially where technical terminology is involved. The
more restrictive the final rules are for providing disclosures in languages other than English, the less
likely providers are to offer disclosures in languages other than English. This produces a double
disservice to consumers: first, it prevents them from receiving information in the best and most effective
way possible; second, it is likely to encourage them to turn to less-well supervised or regulated providers
that offer information in their preferred language.

VI. Proposed Section 205.32 — Estimates

3012 CFR. §230.2(b).
M See Government Accountability Office, Factors Affecting the Financial Literacy of Individuals with Limited
English Proficiency(May 2010) available atwww.gao.gov/new .items/d10518 pdf.
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The Proposed Rule contains exceptions that permit a remittance transfer provider to provide
estimates of the amount to be received by a designated recipient under certain circumstances in which the
provider does not know the applicable exchange rate or the applicable fees or taxes that may be deducted
from the amount transferred. Specifically, the Proposed Rule provides for a “tcmporary cxecption™ for
insured institutions and a “permanent exception™ for transfers to certain countries.

A Temporary Exception for Insured Institutions

Section 205.32(a)(1) of the Proposed Rule permits estimates to be provided for the disclosures
required by proposed Sections 205 .31(b)(1){(iv)—(vi1), ift

(1) a remittance transfer provider cannot determine exact amounts for reasons bevond its control;
(2) a remittance transfer provider is an insured institution; and
(3) the remittance transfer is sent from the sender’s account with the insured institution.

This ¢xception expirgs on July 20, 2015, though the Board may decide to extend this sunset date
if the termunation of this exception would harm the ability of msured nstitutions to send remittances to
for¢ign countrics. The Board indicatcs that the intention behind this cxception is to provide insured
depository institutions with time to reach agreements and modity svstems to provide accurate disclosures
so as to avoid mmmediate disruption of remittance transfer services by insured mstitutions that use
international wire transfers. However, the Associations note that other remittance transfer providers that
are not msured depository mstitutions, such as uninsured federal branches of foreign banks and broker-
dcalers, will face similar difficulty. The Associations urge the Board to consider broadening the
exception, particularly for open-network wire transfer and ACH transactions. to avoid disruption of
international wire transfer services to consumers,

Proposed comment 32(a)(1)-1 states that an insured mstitution cannot determine exact amounts
“for reasons bevond its control” when the exchange rate required to be disclosed under proposed Section
205 31(B)(1)(av) is set by a person with which the msured institution has no correspondent relationship
aftcr the sured institution scnds the remittance transfer.

This proposcd comment dogs not refleet the operational realitics of the correspondent relationship
in an open network system. The Associations note that a financial institution’s correspondent relationship
with another financial institution docs not nccessarily give the financial institution any morc knowledge
or control over the exchange rate that the correspondent will use. For example, typically an institution will
debit a client’s account in dollars and transmit those funds in dollars to an overseas correspondent. It 1s
the responsibility of the overscas corrcspondent, in turn, to credit the beneficiary in local currency. In
such cases, the sending institution will not know what the correspondent exchange rate 1s going to be as
that rate oftcn changes multiple times per day. In fact, as previously rnoted, in many cases, the sending
institution will not even know the currency in which the funds will be received. That is, the beneficiary
might have an account denominated in USD rather than in the local currency, a multicurreney account
that can accept deposits in USD or local currency, or in some other currency altogether, and the
remuttance transfer provider in an open network system will not have access to that information, which is
another reason that transters made through open networks should be excluded from the Proposed Rule.

In addition to the issucs referenced above, some institutions may treat oxchange rates as
proprietary information and could refuse to disclose the applicable rates. And financial institutions that
usc “indicative™ forcign cxchange rates will not know the exact forcign cxchange rate applicd before
making the remittance transfer as the rate is subject to change based on fluctuations in the market. When
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an mdicative rate 1s used (often in connection with an ACH transfer, where a wait time is required before
funds can be disbursed and the applicable foreign exchange rate applied), the effective foreign exchange
rate 1s determined by the receiving agent or institution when it receives the funds. Accordigly, the
Associations belicve that if the Board docs not cxclude open network transfers from the final rule, as part
ot a separate. tailored open network rule set, the Board should address these points.

B. Permanent Exception for Transfers to Certain Countries
1. Laws of the Recipient Country

Proposed Scction 205.32(b)(1) would permit a remittance transfer provider to provide cstimates
for the disclosures required by proposed Sections 205 3 L(b)(1)(iv)—(vii), if the provider cannot determine
cxact amounts because the laws of the recipient country do not permit such a detcrmination. The
commentary explaining circumstances in which the “laws of the recipient country™ do not permit a
remuttance transfer provider to determine exact amounts references the person making funds directly
available to the designated recipient, which indicates that this exception appears to apply only to the last
mstitution 1 the transaction chain. The Associations believe this exception should not be so limited and
should apply to all institutions that may apply ¢xchange rates.

As a practical matter, it will be very challenging for a remittance transfer provider to stay abreast
ot the full extent of countries that have laws that would trigger this exception. The Associations strongly
recommend that the Board, Bureau or other federal entity establish and update a database or some other
source of information upon which remittance transfer providers may relyv in order to determine whether
the permanent exception applics. We believe that the federal government 1s in the best position to monitor
this information in order to make the cxception workable.

2. Mcthods by which Transactions arc Madec in Recipient Country

Proposed Section 205.32(b)(2) would permit a remattance transfer provider to provide estimates
for the disclosures required by proposed Sections 205.31(b)(1)(iv)—(vn). if a remittance transfer provider
cammot determine exact amounts because the method by which transactions are made 1n the recipient
country docs not permit such a determination. The Board cxplicitly excluded international wire transfers
from this exception as it mterpreted the exception to apply only to remittances sent via international ACH
on terms ncgotiated by the U.S. government and the government of a recipient country where the
exchange rate is set after the transfer is sent. Qur understanding is that this limited exception would apply
in practice to ccrtain destination countrics supported through the Federal Rescrve Banks™ global ACH
clearing services but would extend no further than that.** Consequently. the Associations take issue with
both the exclusion of mtemational wires and other ACH transactions from the exception and the very
limited application of the cxception to certain international ACH services offered by the Federal Reserve
Banks.

The Associations believe the Proposed Rule is too restrictive with regard to this “permanent
cxception,” effectively undermining its usc, and that the Board has the authority to implement a broader
exception. Under Section 1073, the Board is authorized to grant an exception when the method by which

3 Specifically. the permanent exception would apply. for example, to Directo a México, which is a Federal Reserve
Bank-provided international ACH service that works together with Banco de Mexico (the Mexican central bank) to
provide a low-cost mechanism through which Mexican immigrants may safely remit money to Mexico. This service
includes a method by which exchange rates are set by the Mexican central bank after the remittance is sent. The
Associations note that only Federal Reserve Banks can offer international ACH services that have terms negotiated
between the U.S. government and a foreign central bank.
2
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transactions are made in a recipient country does not allow the provider to know the amount of currency
that will be received by the designated recipient. “Open network™ wire and ACH svstems, which involve
the use of intermediary mstitutions to complete a funds transfer, are methods where it is particularly
difficult to know thc cxact amounts of taxes, foes, cxchange rates, and other charges imposed by
correspondent banks and governments, because the sending institution often does not directly transmit
funds to thc rceciving mstitution. Accordingly, this method by which a transaction is madc to a forcign
country does not allow a sending institution to know the amount of currency that will be received by the
designated recipient. However, as noted above, the Board mterpreted Section 1073 such that the
“permanent exception” would be inapplicable to international wire transfers, stating in the preamble to the
Proposed Rule that it “does not believe that the permanent exception in EFTA Section 919(c) applies to
international wire transfers because wire transfers are not a method by which transactions arc made that
are particular to a specific country or group of countries.” The Associations believe that this approach
fails to properly implement an important clement of the statute cstablished by Congress.

The Associations recognize that while most intemational ACH services are currently particular to
specific countries, this is simply because international ACH has not gained the ubiquity of intemational
wire. Wire transfers, like intermational ACH transfers, have the same operational charactenstics that
prevent providers from knowing exact cxchangg ratcs and fees, regardless of whether wires can be sent to
only particular countries or everv country. Further, intemational ACH transactions are now beginning to
expand with recent changes to the NACHA Operating Rules 3* As usc of the ACH ¢xpands, both through
the Federal Reserve Banks and through other clearing intermediaries, the same factors will apply with
respect to sending banks. The Associations, therefore, urge that the permanent exception be extended to
wire transfers and all forms of cross border ACH initiated through open svstems. regardless of the
cleaning entitv. since they are a method by which remittances are made that prevent the provider from
knowing the cxact amount that a reeipient will receive.

As previously noted, the permancnt oxccption as it is currently drafted appears to favor the
Federal Reserve Banks® own offerings. The Associations are concemed with the unintended consequence
of favoring one service provider or method over other competing services, particularly as this would work
at cross purposes to the statutory intent to expand access to remittance transfer services. The Associations
recogmze that Section 1073 directs the Board to work with the Federal Reserve Banks and the Treasury
Department to cxpand the use of the ACH system and other payment mechanisms for remittance transfers
to foreign countries. The Associations also recogmze that the application of the permanent exception to
the Federal Reserve Banks™ global ACH scrvices will help to achicve this goal, but that a broader
application of the permanent exception would not impact the Board’s objectives and would be consistent
with the intent of Section 1073,

C. Bases for Estimates

Section 205.32(c) of the Proposed Rule provides a list of bases upon which the estimates
permitted by the cxceptions contained in propescd Scction 205.32(a) and (b) must be predicated.
Proposed Section 205.32(¢c) also provides., however, that if a remittance transter provider bases an
cstimatc on an approach that is not listed, the provider complies with proposed Scction 205.32(c) so long
as the designated recipient receives an equal or greater amount of currency than it would have received if
the estimate had been based on an approach listed in 205.32(c).

The Associations believe that the Board has been too prescriptive in outlining acceptable bases
for cstimates and should allow remittance transfer providers to have greater flexibility in detcrmining
estimated amounts. The Associations recognize that the Board has stated that the use of an approach other

¥ NACHA Operating Rules. Subsection 2.5.8. “Specific Provisions for IAT entries.”
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than one listed in proposed 205.32(c) would not result in a violation of the Proposed Rule, to the extent
that the sender is not harmed by such use. However, the Associations urge the Board to establish a
“reasonably accurate” standard, which would permit such flexability while also allowing remittance
transfer providers to provide customers with uscful and helpful cstimates.

Furthermorc, the Associations belicve that the preseribed bascs are impractical and unworkablc as
thev do not reflect the operational realities of many remittance transfer services and that. in certain
istances, these bases will not provide consumers with accurate information. The Associations again urge
the Board to exclude open network wire and ACH transfers from the final remittance transfer rule or to
significantly revise the rule to add a separate, tailored open network rule set.

1. Exchange rate

Proposed Section 205.32(c)(1) outlines the acceptable approaches upon which a remittance
transfer provider may base an estimate of the exchange rate required to be disclosed under proposed
Section 205 31(b)(1)(iv). Proposed Section 205 32(c)( 1 )(ii) states that for transfers that do not quality for
the exception contained 1n proposed Section 205.32(B)(2) (Le.. the exception based on the method by
which transactions arc made in the recipicnt country), the cstimate must be bascd on the most recent
publicly available wholesale exchange rate. However, providing an estimate to a customer based on a
wholesale rate will not be uscful to a consumcr, whosc cxchange will instcad be based on a refail
exchange rate, and may lead senders to believe that a designated recipient will receive a greater amount
than he or she will, which could lead to consumer confusion or unnecessary claims that an error has
occurred.

Proposcd Scetion 205 32(c)( 1)(1n) would permit a remittance transtor provider to use as a bagis
for its estimate the most recent exchange rate offered by the person making funds available directly to the
designated recipient. The Board recognizes that this aspect of the Proposced Rule may require a provider
to communicate with the designated recipient’s institution or pavout location to obtain this rate. The
Associations point out that a remittance transfer provider often will not have a relationshap with the final
institution in a remittance transfer transaction, particularly when the provider sends a remittance transfer
through an open network ACH or wire transfer svstem. Accordingly, it is unrealistic to expect a provider
to obtain accuratc and timely information from the final institution involved in a remittance transfer
transaction, as communicating through an imtermediary mstitution would be burdensome and may lead to
unr¢liable or inaccurate information, Contacting the final institution to obtain this mformation would also
cause an unnecessary delay in executing a remittance transfer, which could be confusing to consumers
who would be forced to wait while a provider obtains this information so that they may disclose it both at
the time the sender requests the transfer and at the time of payment.

As a practical matter, it will be very challenging for a remittance transfor provider to monitor
applicable retail foreign exchange rates that fluctuate widely between the date the remittance transfer 1s
requested versus when it is delivered and madc available to the designated recipient. Furthermore, when
currency rates fluctuate significantly, the only workable option available to a remittance transfer provider
undcr the Proposced Rule is to discontinue remittance transfer services in those markets until the currency
exchange rates stabilize. Accordingly, if the Board does not exclude open network transfers from the final
rule, the Associations advocate that the Board, Bureau or other federal entity establish and update a
database or some other source of exchange rate information upon which remittance transfer providers
may rely in order to comply with the disclosure requirements contained in the Proposed Rule. We believe
that the federal government is in the best position to monitor this information and having a central
database on which remittance transfer providers could rely would ensure the most accurate and reliable
cstimates.
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2. Other Fees Imposed by Intermedianies

Proposed section 205.32(c)(3) sets forth two altemative approaches for estimating the fees
imposcd by intermediary institutions in conngetion with a remittance transfer, which arc required to be
disclosed under proposed section 20531(b)1)wvi). If a remittance transfer provider uses the first
approach, thc cstimatc must be bascd on provider’'s most reeent transfer to an account at the designated
recipient’s institution. If a remittance transfer provider uses the second approach, the estimate must be
based on the representations of the intermediary mstitutions along a representative route upon which the
requested transfer could travel.

In order to satisfy the first approach, individual institutions would have to construct and maintain
databases of all transactions, including the many permutations and variations of routes that the remittance
could and would transit while 1n process. The cost for constructing such databascs would far exceed the
miniscule potential benefit for consumers, especially since it is highly likely that no two transactions will
transit the same route. 3 However, the costs will be passed along to the users of the systems in the form of
higher fees. Fundamentally. this approach posits a system where the benefits are greatly exceeded by the
costs.

Furthermore, the second approach does not reflect the operational realities of a remittance
transfer, particularly ones that are sent through open networks, wircs or ACH systems. Providers using
open network, wire or ACH svstems, will often not know all of the institutions involved in the transfer
(including the final recipient mstitution) at the time the remittance transfer 1s mitiated, and thus wall not
be able to contact all of the institutions involved in the transfer in order to check on their fees; even if
contacted the mtermediary bank mav not be willing to provide such information because the institution
considers its pricing information to be proprictary or for other reasons.

Thus, this scrves as another cxample of a rcason that transfers made through open network
svstems should be excluded from the requirements of the Proposed Rule or that the rule should be
significantly revised to include a separate set of open network requirements that would apply to
remittance transfer providers that make such transfers.

3. Other Taxes Imposcd in the Recipient Country

Proposed Scction 205.32(¢)(4) states that for an cstimate of the taxcs imposcd in the recipient
country that are a percentage of the amount transterred to the designated recipient. an estimate must be
based on the cstimated cxchange ratc provided in accordance with proposed 205.32(c)(1) and the
estimated fees imposed by institutions that act as intermediaries in connection with an international wire
transfer provided n accordance with proposed 205.32(c)(3).

As a practical matter, it will be very challenging, if not impossible, for a remittance transfer
provider to monitor forcign tax laws. Furthermore, cven if a remittance transfer provider were able to
track all foreign tax laws that could apply to remittance transfers that it sends. those laws, as well as their
related interpretations, arc subject to change. In addition, the Proposcd Rule assumes that remittance
transter providers have a certain base knowledge of foreign tax laws, which is not likelv to be the case for
most providers, and that remittance transfer providers have the resources to monitor legislative and
regulatory developments in every country to which the provider’s customers might request to transmit
funds. Hence, the Associations believe this element of the proposal is unrealistic.

* This would be similar to assuming that a traveler going from New York to Los Angeles must only go by air travel
and can only make the trip by a direct flight between the two cities.
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Accordingly, 1f the Board does not exclude open network transfers from the final rule, the
Associations strongly advocate that the Board, Bureau or other federal entity establish and update a
database or some other source of foreign tax law information upon which remittance transfer providers
may rely in order to comply with the disclosurc requirements contained in the Proposed Rule. We belicve
that the federal government is in the best position to monitor this information and having a central
databasc on which remittance transfer providers could rely would cnsurc the most accurate and rcliable
estimates.

VII.  Proposed Section 205.33 — Procedures for Resolving Errors

Proposed Section 205.33 implements new error resolution requirements for remittance transfers
and cstablishes ccrtain crror resolution procedures, where appropriate. Before responding to the speeific
requirements of this section of the Proposed Rule, the Associations assert the following general principle:
liability for errors should nor shift to the remittance provider if the provider executed the transfer
correctly bhased on the instructions provided by the sender. Where non-agent intermediaries have
mishandled a remittance transfer after the provider executes it, the remittance transfer provider should
intcreede and assist in resolving crrors, as 1s the casc today, but should not incur liability for crrors outside
its control.

The Proposed Rule in several places inappropriately shifts hability to a remittance transfer
provider that has neither erred nor controlled the circumstances that caused an error, but there is no
underlying basis or rationale for such a shift in liability to the remittance provider. This clearly illustrates
the dichotomy between the well-established rules under UCC 4A and the results under the Proposed Rule.
If the Board docs not cxclude open network transfers from the final rule, the Associations strongly
recommend that the commentary to the final rule clanfy that providers n the U.S. generally are not
responsible or liable for crrors duc to factors bevond their control; to require financial institutions to
assume strict liability for these transactions when there are so many varables they cannot control would
undenmune the safety and soundness of these systems and lead financial institutions to consider the
elimination of remittance transfer services.

A, Dcfinition of Error

Proposed Scction 205.33(a)(1) defincs the five categories of remittance transfer crrors that would
be subject to the Proposed Rule. The Associations strongly urge changes be made to the fourth proposed
error. Proposed Section 205.33(a)(1)(1v) provides that, in general, a remittance transfer provader’s failure
to make funds available to the designated recipient by the date of availability stated on the receipt (or
combined disclosure) would constitute an error. Notwithstanding the two conditions to this proposed error
discusscd below, the Associations belicve that the Board should cxempt remittance transfer providers that
send remittance transfers through open network systems.

Proposed comment 33{a)(4) provides the following relevant examples of a provider’s failure to
make funds availablc by the stated date of delivery:

* latc or non-delivery of a remittance transfer;
» delivery of funds to the wrong account;
*  the fraudulent pick-up of a remittance transfer in a foreign country by a person other than the

designated recipicnt; and
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*  the recipient agent or institution’s retention of funds in connection with a remittance transfer,
instead of making the funds available to the designated recipient.

The Proposcd Rule docs not refleet the operational realitics of remittance transfers sent through
an open network ACH or wire transfer svstem. The Associations believe that a provider should not be
liable i circumstances in which funds arc dclivered late or deposited into the wrong account that rcsult
from the fault of another institution involved in the transaction.

In the preamble to the Proposed Rule, the Board states that it believes it is appropriate for the
fraudulent pick-up of a remittance transfer to constitute an error under the Proposed Rule because the
remittance transfer provider, rather than the sender, is in the best position to ¢nsurc that a remiftance
transter is picked up only by the person designated by the sender. The Associations strongly urge the
Board to rcconsider this view as it does not reflect the reality of transfers made through an open network.
Specifically, the Associations do not believe that a provider should be responsible for fraud that results in
the pickup of a remittance transfer by a person other than the designated recipient where a provider 1s
unlikely to know all of the intermediary institutions involved in a transfer or the validation policies of the
final institution that will make the funds available to the designated recipient. Indeed. under such
circumstanccs, the provider would not be in a better position to cnsure that a remittance transfer is picked
up by the appropnate person. The remittance transfer provider 1s not in a position, nor does it have the
ability. to determine that the designated recipicent is the individual who actually reccives the funds when
another institution, often with no connection to the provider, disburses the funds.

By imposing such a strict liability on providers, the Proposed Rule controverts long-standing
legal premises of responsibility and liability mn financial transactions, and would cause the cost of such
transactions to incrcase substantially — for both providers and consumers. The Associations also ask the
Board to clanfy that the Board’s commentary regarding errors involving the fraudulent pick-up of a
remittance transfor applics only to remittances that arc intended to be picked up by the designated
recipient (i.e., where a designated recipient picks up cash from the institution making the funds available
to the recyment) and not to account-to-account or cash-to-account transfers.

As noted above, there are two conditions inherent in the Proposed Rule to this sinct hiability.
First, under proposed Scction 203 33(a)(1)(1v)(A), the delivery of funds after the date of availability
stated on the recempt (or combined disclosure) would not constitute an error if the faillure to make the
funds available resultcd from circumstances outside the remittance transfer provider’s control. The
proposed commentary provides that this exception is meant to apply onlv to circumstances that are
gcncrally referred to under contract law as force majcure, or to other uncontrollable or cxtraordinary
circumstances (e.g., war. civil unrest, or a natural disaster). The Associations believe that this
interpretation 1s too narrow and that the exception should apply to any set of circumstances outside of the
provider’s control that causcs the funds to be delivered after the stated date of availability.

Sccond, under proposcd Section 205.33(@)(1)(1v)(B), the delivery of funds after the stated date of
availability would not quality as an error if the failure to make the funds available resulted trom the
scnder providing incorrcet information to the remittance transfer provider, as long as the provider gives
the sender the opportunity to correct the information and send the transfer at no additional cost. The
Associations ask the Board to concur that in this context, “cost™ refers only to the fees the provider
charges in connection with a remittance transfer and would not include fees charged by intermediaries.
fluctuations in exchange rates that adversely impact a sender, or anv other costs outside the provider's
control.

Furthcrmore, the Associations question the propricty of mandating that a provider give a sender
the opportunity to correct the information and send the transfer at no additional cost in order for this
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exception to apply. Here, it 1s lnghly unhikely that a remittance transfer provider will be in a position to
determine that the information provided by the sender is incorrect. Moreover, this caveat ignores all the
costs that an mstitution incurs when a sender provides an institution with incorrect information and in
cffect, requires the provider and its other customers (sincc these costs will be distributed i gencral fecs)
to bear responsibility for the sender’'s mistake. In particular, there are costs that a provider should not
rcasonably bc cxpeeted to bear under these circumstances, including the provider’s mvestigation costs
where a provider has precisely followed the sender’s instructions. as well as the investigation costs or
other fees or charges imposed by a recipient mstitution in connection with an amendment to a payment
instruction. A provider should be able agree to assist the sender in recovering the funds but a provider
should not incur any Liability when it acted in accordance with the sender’s mstructions. Furthermore, the
approach contained in the Proposed Rule docs not address sitwations where funds may have been
deposited into an erroneously provided bank account and the remittance provider is not able to recall the
funds (cither because they have been removed from the account or the account owner refuscs to provide a
debit authorization).

Because of the costs associated with amending or resending a remittance transfer. the
Associations believe a remittance transfer provider should only be responsible for providing a sender the
opportunity to correct the information and resend the transfer at no additional cost when the scnder has
provided correct information, and that a provider should not be held liable if the sender fails to provide
corrcct information or the resent transfer fails in spite of the provider’s best cfforts. The Associations notc
that many financial institutions offer remittance transfer services simply as an accommodation to their
customers and that requiring financial instatutions, and in particular smaller institutions. to absorb all costs
associated with resending a transfer is likely to lead many to discontinue offering remittance transfer
Services.

The Associations recognize that Section 1073 contains statutory language requiring a provider to
make certain remedics available to a sender at no additional cost,®® but the Proposed Rule would
inexplicably extend this concept to apply to an exception where a provider had not committed an error.
This would result in sigmficant expenses to remittance transfer providers, and accordingly would result in
higher risk-based pricing for all covered transactions. The Associations recommend that the final rule
state that a remittances transfer provider may rely on the information provided by a sender (including the
recipicnt’s name and account number), and that there would be no crror if funds are delivered to the
account designated by the sender.

The Associations suggest that when a sender provides a recipient name and account number that
identify different persons, the Proposed Rule should adopt the customary rule that, in the absence of
knowledge that the name and account number do not correspond. a financial institution may rely upon the
account number. Tlis is consistent with financial mstitutions’ straight through processing of wire transfers
and with current laws governing wire transfers, In this circumstance there would be no crror if funds arc
delivered to the account designated by the sender.

Finallv, Section 205.33(a)(2) of the Proposed Rule identifies circumstances that would not qualify
as remiftance transfer crrors, The Associations belicve this list should also include the situation where the
recipient institution is unable to make the full amount of the funds available for any reason. Alternatively.
the Board could provide that this situation would be covered by proposed Section 203.33(a)(1)(iv)(A)
(instances in which the failure to make funds available by the stated date results from circumstances
outside the provider's control).

35 EFTA 919(d)(1)B)(ii) (requiring a provider to make available to the designated recipient. without additional cost
to the designated recipient or to the sender. the amount appropriate to resolve the error).
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B. Notice of Error

Section 205.33(b) of the Proposed Rule would establish timing and content requirements for an
error notice provided by a sender in connection with a remittance transfer. In addition to providing
information that allows the provider to identify the remittance transfer in question, the Associalions
belicve a sender should be required to provide the account number if the remittance transfer was scnt
from an account held with the provider. The final rule also should provide that a notice of error is only
valid when a sender has followed the institutions instructions for filing a notice of error, including
providing the information specified by the remittance transfer provider on the receipt or long form error
disclosure.

Proposed Section 205.33(b)}2) states that when a notice of error 1s based on documentation,
additional information, or clarification that the scnder requested under proposed 205.33(a)(1)(v), the
sender’s notice of error 1s timely 1f received by the provider no later than 60 days after the provider sends
the requested documentation, information, or clarification, The Associations ask the Board to clarify the
interplay between this provision and the general 180 dav timetrame for reporting errors under proposed
scetion 205.33(b)(1)(1), speeifically that this provision docs not extend the timeframe for a provider to
comply with the proposed error resolution requirements.

C. Time Limits and Extent of Investigation

Section 205.33(¢c)(1) of the Proposed Rule would rcquire a remittance transfer provider to
promptly investigate a notice of error to determine whether an error occurred within 90 days of receiving
the sender’s notice of crror, and also to rcport the results of the provider's investigation to the sender
within three business days after completing the investigation. The Associations seek clarification on the
meaning of “completing the mvestigation.”

Section 205.33(¢)(2) of the Proposed Rule contains three possible remedies and permits a sender
to designate his or her preferred remedy in the cvent of an crror and solicits comment regarding whether
the rules should provide for a default remedy. The Associations believe that the final rules should allow a
provider to sclect a default remedy that it may offer in situations in which there may be a problem with
communication between the sender and the provider and the sender is, for whatever reason. unable to
communicate his or her remedy election to the provider.

D. Relation to Other Laws

Section 205.33(H)(3) of the Proposed Rule addresses the relationship between the Proposed Rule
and other laws with respect to unauthorized remittance transfers, The preamble to the Proposed Rule
states that where a person makes an unauthorized electronic funds transfer or unauthorized use of a credit
card to send a remittance transfer (¢.g.. when an unauthorized ACH transaction or a stolen debat or credit
card is used to send funds to a foreign country). the consumer holding the asset account or the credit card
account is not the sender of the remuttance transfer. and thus the error resolution provisions under
proposcd Scction 205.33 do not apply.

Along thosc samg lincs, the Associations strongly recommend that the Board make clear that 1f an
unauthorized wire transfer is made from a consumer’s account, that consumer is also not a sender. If there
is no sender, under the definition contained in proposed Section 205 30(d) {1Le.. the electronic transfer of
funds requested by a sender to a designated recipient that is sent by a remittance transfer provider). there
could be no remattance transfer. Accordingly. the provisions of UCC Article 4A would continue to apply
to that unauthorized transter, as Scction 4A-108 of the UCC, which states that Article 4A docs not apply
to a funds transfer anv part of which is govemed by the EFTA, would be mapposite. Under the
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circumstances identified above, it would appear that Article 4A would conltinue to detenmine the
respective rights and obligations of the financial institution sending the transfer and its consumer
customer and allocate the nsk of loss as between those parties with respect to the unauthonzed transfer of
funds from thc consumer’s account. Thc Associations request that the final rules confirm this
understanding of the applicability of the provisions addressing the relationship between the rule and other
laws with respect to unauthonzed remittance transfers.

VIII.  Proposed Section 205.34 — Procedures for Cancellation and Refund of Remittance Transfers
A Sender Right of Cancellation and Refund

Section 205 34(a) of the Proposed Rule states that a remittance transfer provider must comply
with a sender’s oral or writtcn request to cancel a remittance transfer reccived no later than one business
day from when the sender makes payment in connection with the remittance transfer provider. It is
umportant the Board recogmze that the only way for providers to satisfv the right to cancel 1s to delay
transmittal ot the funds until the right to cancel has expired.

If the Board docs not ¢xclude open network remittances from the final rule, the Associations
believe that, as part of a separate, tailored open network rule set, a provider should only be required to
comply with a sender’s request to cancel up until the time the provider exceutes the payment instruction.
Under prevailing laws and payment system rules, remittance transfers sent by ACH or wire transter
cammot be cancelled and generally cannot be recalled once the pavment order has been accepted by the
sending institution; “acceptance” of a payment instruction is typically a defined process that imposes on
the accepting institution responsibilities to the sender and subsequent parties in the transaction chain once
that instruction is acted on and “sent.”¢ For both ACH and wirc transfers, the sending institution is
financiallv obligated to make the pavment and liable for its proper handling once transmitted.
Conscquently, out of prudence, many institutions will choosc to wait to execute a payment order until the
cancellation period has passed. For purposes of the rule and to provide consumers with the appropriate
protections, these elements must be reflected in the final rule.

The Associations also believe that our suggested modification to allow cancellation until the
transfer has been oxccuted would better address the risk that the valuc of the currency in which the
remittance transfer is sent will fluctuate between the time the transfer is sent and the time the sender
makes a request to cancel, Morc importantly, the Associations belicve that this would avoid unnccessarily
inconveniencing consumers by delaying their transactions. The Associations note that there are many
instances where consumers will need to send funds abroad, such as to pay for a medical emcrgency,
however, the Proposed Rule would prevent providers from offering prompt transfers. The Associations
believe that permitting a consumer to waive his or her nght to cancellation 1s another possible way the
final rulc could resolve this issuc,

Furthermore, the Associations belicve that if a sender cancels a transfer, the sender should be
entitled to the amount of the transter in the currency in which the funds were to be transferred, to reflect
the possibility that a remittance transfer provider exchanged the funds ahcad of transferring them as the
sender requested. Specifically here, where a remittance transfer provider has converted currency. but
cannot send funds immediately (which would be the case for certain foreign junsdictions), the remittance
transfer provider has undertaken significant foreign exchange rigk. If a sender cancels the transaction
before the funds are transmitted. and the remittance transfer provider is required to convert the funds back
into the original currency, then the remittance transfer provider could be foreed to suffer losses with

¥ Under UCC Article 4A. a wire is "accepted” when the payment order is executed. in this case, by the remittance
transfer provider. UCC § 4A-209.
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respect to such conversions (depending upon fluctuations mn currency). Forcing remittance transfer
providers to face conversion risk in these circumstances will result in higher prices, across the board.
Accordingly, the Associations advocate that the final rules allow funds that have been converted prior to
transmission in a cancelled transaction, to be retumned to the sender as converted or for a valuc cquivalent
to the converted amount (less any additional value exchange rate differences that may impact conversion
back into the original currency).

The Associations further note that a likelv wmintended consequence of this extended nght to
cancel a remittance transfer is that individuals making funds transters that would qualify as remittance
transfers under the Proposed Rule may no longer be able to send wire transfers on the same day (or ACH
credits on an expedited basis), meaning that available remittance transfer services may losc their utility
for expedited payments and drive customers to move their business to overseas banks. This impact would
affeet the broad spectrum of consumer-initiated cross-border transactions — ranging from workers in the
U.S. needing to send funds home on an urgent basis, to a client managing accounts or investments
overseas.

B. Time Limits and Refund Requircments

Section 205.34(b) would require a remittance transfer provider to refund, at no additional cost to
the sender, the total amount of funds tendered by the sender in connection with the remittance transfer.
including any fecs imposed in conncetion with the requested transfer, within three business davs of
receiving the sender’s valid cancellation request. The refund requirement must be revised to reflect the
operational realitics of open network funds transfer systems. As drafted. this requircment calls for
financial institutions to refund the total amount of funds tendered by the sender even in circumstances
where the sendmng institution 18 unable to recover the funds from the subsequent institution mvolved 1n
the transfer chain. Such liability raiscs significant safcty and soundncss concems.

The Associations also belicve that a remittance transfer provider should not be held responsible
for any loss that results from a fluctuation in currency values and that the sender should be entitled to the
amount of the transfer in the currency in which the funds were to be transferred, to reflect the possibility
that a remittance transfer provider exchanged the funds ahead of transferring them as the sender
requested.  As stated above, once a remittance transfer 1s accepted by the recipient institution it may not
be possible to recall the funds or it may mvolve an extended time period. Three days 1s not reflective of
the time needed to recall the funds if this can be done. In an open network with finality of payment such
as wirc transfers and for all practical purposcs ACH credit transactions, reversing transactions is simply
not practical and remittance transfer providers will be more likely to hold the funds until the cancellation
period has passed.

Finallyv, requiring a provider to refund the total amount tendered by the sender (and m effect make
the sender whole for any loss that occurs because of a fluctuation in currency values). is likely to lead
remuttance transfer providers to increase their prices for remittance transfer services, as descnbed in more
dctail above.

IX. Proposcd Scction 205,35 — Acts of Agents

Section 205.30(a) of the Proposed Rule defines “agent™ to mean an agent, authorized delegate, or
person affiliated with a remittance transfer provider, as defined under state or other applicable law, when
such agent, authonzed delegate, or affiliate acts for that remittance transfer provider.

As noted above, the Associations believe that a remittance transfer provider’s relationships with
intcrmediary and correspondent institutions arc not agency relationships. Accordingly, the Associations
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seck confirmation from the Board that intermediary and correspondent institutions would not qualify as
agents of the remittance transfer provider.

* * * * *

Thank you for your consideration and review of these recommendations. As we expressed above,
the Associations’ goal is to work as closely with the Board and Burcau as possible to help develop rules
that allow our members to continue serving consumers in a safe and sound manner, including adequate
consumer protection, while avoiding barriers that would disrupt the payment system or cause financial
institutions to reduce remittance transfer services.

Thus, we would welcome further dialogue on any other matter related to the Proposed Rule. If
vou have any questions or wish to discuss the Associations” comments, please do not hesitate to contact
any of the undersigned using the contact information provided below.

Yours very truly,

The Clearing House Association, LLC
/sl
Robert C. Hunter
Deputy General Counsel
(336) 769-3314
Rob. Hunter@ TheClearingHouse. org

Consumer Bankers Association
Is/
Steven I. Zeisel
Vice President & General Counsel
(703)276-3871

szeisel@cbanet.org

The Financial Services Roundtable
fsf
Richard M. Whiting
Executive Director and General Counsel
(202)289-4322

richi@fsround.org

Mid-Size Bank Coalition of America
/sf

Russell Goldsmith
Chairman of the Midsize Bank Coalition of America
(310) 888-6080

Russell. Goldsmith@cnb.com

National Association of Federal Credit Unions
s/
Fred R. Becker, Ir.
President and CEO
(800) 336-4644
fbecker@nafcu.org

American Bankers Association
/sl
Robert G. Rowe, 111
Vice President & Senior Counsel
(202) 663-5029
rrowel@aba.org

Credit Union National Association
s/

Michael Edwards
Senior Assistant General Counsel
(202) 508-6705
medwards(@cuna.com

Independent Community Bankers Association
/sf
Cary Whaley
Vice President Payments and Technology Policy
(202) 821-4449
cary.whaley(@icba.org

NACHA - The Electronic Payments Association
/sl
[an W. Macoy, AAP
Managing Director, Government & Industry Qutreach
(703) 561-1100
imacoy(@nacha.org

Securities Industry and Financial Markets Association

Is/

Kenneth E. Bentsen, Jr.
EVP, Public Policy and Advocacy
202-962-7400
kbentsen@sitma.org

Appendix A — Association Descriptions
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Presented below 1s information regarding the eight signatories to the comment letter. We would be glad to
provide additional information upon request.

The Clearing House

Established in 1833, The Clearing House is the nation’s oldest payments company and banking
association. The Clearing House is owned by 21 of the largest commercial banks in Amenca, which
employ 1.4 million people domestically and hold more than half of all US. deposits. The Payments
Company within The Clearmg House clears and settles approximately $2 tnllion daily, representing
ncarly half of the U.S. volume of ACH, wirc and cheek image transactions. The Clearing Housc
Association 1s a nonpartisan advocacy organization within The Clearing House that represents, through
rcgulatory comment Ictters, amicus bricfs and white papers, the interests of its owncer banks on a varicty
ot systemically important bank policy issues.

American Bankers Association

The Amcrican Bankers Association represcnts banks of all sizes and charters and is the voice for the
nation’s $13 trillion banking industry and its two million employees. The majority of ABA’s members are
banks with lcss than $163 million in asscts.

Consumer Bankers Association

The Consumer Bankers Association (“CBA™) is the only national financial trade group focused
cxclusively on retaill banking and personal financial serviecs — banking scrvices geared toward
consumers and small businesses. As the recogmized voice on retall banking i1ssues. CBA provides
lcadership, cducation, rescarch, and federal representation on retail banking 1ssucs. CBA membcers include
the nation’s largest bank holding companies as well as regional and super-community banks that
collectively hold two-thirds of the mdustry’s total assets.

Credit Union National Association

The Credit Union National Association (“CUNA”) 1s the largest credit union advocacy organization m the
country, representing approximately 90 percent of the nation’s 7,400 statc and federal credit unions,
which serve approximately 93 million members. CUNA benefits its members by partnering with its state
leagues to provide proactive representation, the latest information on credit union issues, economic
reports, regulatory analvses, compliance assistance. and education.

Financial Services Roundtable

The Financial Scrvices Roundtable represents 100 of the largest integrated financial services companics
providing banking. insurance, and investment products and services to the American consumer. Member
companics participate through the Chicf Exccutive Officer and other senior exceutives nominated by the
CEO. Roundtable member companies provide fuel for America’s economic engine, accounting directlv
for $92 .7 trillion in managed assets, $1.2 trillion in revenue, and 2.3 million jobs.
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Independent Community Bankers of America

The Independent Community Bankers of Amernica represents nearly 5,000 community banks of all sizes
and charter types throughout the United States and is dedicated exclusively to representing the interests of
the community banking industry and the communities and customers we serve. ICBA aggregates the
power of its members to provide a voice for community banking interests in Washington, resources to
enhance community bank education and marketability, and profitability options to help community banks
compete in an ever changing marketplace. With nearly 3,000 members, representing more than 20,000
locations nationwide and employing nearly 300,000 Americans, ICBA members hold $1.2 trillion in
asscts, $960 billion m deposits, and $750 billion in loans to consumers, small businesses and the
agricultural community. For more information, visit ICBA s website at www.icba.org,

Mid-Size Bank Coalition of America

The MBCA is a non-partisan financial and economic policy organization of 24 mid-size banks doing
business in the United States. Founded in 2010, the MBCA was formed for the purpose of providing the
perspectives of mid-size banks on financial regulatory reform. As a group, the MBCA banks do business
through more than 3,350 branches in 41 states, Washington D.C. and three U.S. territorics. The MBCA’s
members” combined assets exceed $343 billion (ranging in size from $7 to $25 billion). Together, our
members employ approximately 60,000 people. Member institutions hold nearly $258 billion in deposits
and total loans of more than $203 billion. |

NACHA - The Electronic Payments Association

NACHA manages the development, administration, and governance of the ACH Network, the backbone
for the electronic movement of money and data. The ACH Network serves as a safe, secure, reliable
network for direct consumer, business, and government payments, and annually facilitates billions of
payments such as Direct Deposit and Direct Payment. Utilized by all types of financial institutions, the
ACH Network is govemned by the NACHA Operating Rules, a sct of fair and cquitable rules that guide
risk management and create certainty for all participants. As a not-for-profit association, NACHA
represents nearly 11,000 financial institutions via 17 regional payments associations and direct
membership. To learn more, wvisit www.nacha.org, www.clectronicpayments.org, and
WWwW pavitgreen.org.

National Association of Federal Credit Unions

The National Association of Federal Credit Unions exclusively represents the interests of federal credit
unions before the federal government. NAFCU represents nearly 800 federal credit unions, accounting
for 63.9 percent of total FCU assets and 58 percent of all FCU member-owners. NAFCU represents
many smaller credit unions with limited operations as well as many of the largest and most sophisticated
credit unions in the nation, including 82 out of the 100 largest FCUs. Learn more at www.nafcu.org.

Securities Industry and Financial Markets Association

The Securities Industry and Financial Markets Association (“SIFMA”) brings together the shared interests
of hundreds of securitics firms, banks and asset managers. Together, SIFMA’s industry employs almost
800,000 people nation-wide. These individuals are engaged in communities across the country to raise
capital for businesses, promote job creation and lead economic growth,  SIFMA’s mission is to develop
policies and practices which strengthen financial markets and which encourage capital availability, job
creation and economic growth while building trust and confidence in the financial industry.
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