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December 15, 2011

Ms. Jennifer J. Pohiison Mt. Robett E. Feldman

Sectetary Executive Secretar)

Board of Governots of the Federal Deposit Insurance Corpotation
Federal Reserve 550 17th Street, NW

20th Street and Constitution Avenue Washington, DC 20429

Washington, DC 20551

Ms. Elizabeth M. Mutphy Oftice of the Comptroller of the
Secretary Currency

100 F Sireet, NE 250 E Street, SW

Washington, DC 20549-1090 Washington, DC 20219

Re: Prohibitions and Restrictions on Propeietary Teading and Certain Interests in
and Relationships With, Hedge Funds and Privaie Equity Funds. Doecket No. OCC-
2011-0014, RIN 1557-AD44; Docket No. R-14, RIN 7100 AD; RIN 2064-AD35; Release
No. 34, RIN 3235-AL07.

Dear Ms. Johnson, Mt. Feldiman, Ms Mutphy, and To Whom 1t May Coneern;

The U.S. Chamber of Commetce (“Chamber”) is the wotld’s largest business
federation representing the interests of over three million companies of every size, seetor,
and region. The Chamber created the Center for Capital Markets Competitiveness
(*CCMC") to promote amodern and effective regulatory strueture for the eapital markets to
fully function In a 21st centuy econermy. The CCMC welesmes the eppoxiumity to provide
input and comment on the propesed rule, Proitbiivnes and Resrifswbas on PHaiiany
Trading: and Ceriaiin Iniiessss i and Relaisisps With, FRigee Funds and Privale
Bty Funds (“the Veleker Rule Propesal”).

The CCMC supports the intent to limit irresponsible Fisk taking. We are eoneerned,
however, that the Volcker Rule Proposal does mueh mote than this. 1n deing so, it peses
implementation issies and severe costs and butdens that threaten the efficient, eompetitive,
and dynamic capital markets that foster effective eapital formation and the job creation it
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engenders. While the CCMC will file additional comment letterst on the Veleker Rule
Propasal, we write this letter to express eoneerns regarding the fraetured, incomplete,
inconsistent, and uncootdinated stud) of the econemie impaets and eosts and benefits
associated with the propesed fule. We belie\-e that if the Hlaws in the east-benefit ahd
econormic impact analyses are ot addtessed, they may lead to the promuigation of 2 Hawed
final rule that has severe, unintended eonsequences for eapital formation, the efficieney of
capital matkets, and the eompelitiveness of these markets. Aeeordingly, the Veleker Rule
Proposal should:

* Be considered under the requirements of Executive Orders 13563 and 18579
in order to coordinate different requirements across ageneies for &sonemie
analysis and finalizatien ef rules;

* Be considered an economically significant rulemaking and the publie
provided with a qualitative and quantitative analysis ef the impaets upen
the economy as required by the Uafunded Mandates Referm Act of 1995
(“Unfinded Mandates Reform A6t?);

* Be subject to an enhanced Office of Information and Regulatory Affairs
(*OIRA”) regulatory review process; and

* Be considered in the context of othet initiatives, sueh a6 Basel 111, and ether
pettinent Dodd-Frank Wall Sireet Referm and Consumer Protestion Ast
(*“Dodd-Frank Act”) rulemaldngs, when determining the &sonemie
impaets.

The CCMC's coneerns are discussed in greater detail below.

Discussion

* The Chamber hes siready sent two letiers coneerning this rule making: the first on Osteber 11, 2011 o Secretary
Geithner requesting the Firianeial Stability Oversight Council esetdinate the Veleker Rule Propesal rulemaling because
of the sbsenice of the Commediiy Fututes Trading Commission and 6n Nevember 17, 2611 requesting 2 withdawal 2nd
re-proposal of the Veleker Rule Prapesal # sueh time when Al of the regulatars could participaie fogEHher iR 2 j6iRt
tulemaking. This lette, 8 the previeus leters, ate Brng sWbmitted for the rulemaking record:
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The proposed joint rule to implement the Volcker Rule was published in the fédéral
RegiizteoonNioeentieer77 2001 1aaddtbleecoonmesntpeeriotlis s ettt oocbheseoon] dawsry 133200 22,
The joint rule was proposed by the Eederal Reserve, the Federal Deposit Insurance
Corporation (“FDIC”), the Office of Comptrolller of the Currency (“OCC?), and the
Securities and Exchange Commission (“SEC”). The Commodiity Futures Trading
Commission (“CETC™) has not joined in the rulemaking, but plans to issue proposed rules at
some point in the future.

A. Addressing Differing Standards by Coordinating Cost-Benefit and
Economic Impact Analysis under Executive Orders 13563 and 13579

While the Volcker Rule Proposal must follow the requirements of the Administrative
Procedures Act (“APA”), the Federal Reserve, EDIC, OCC, SEC, and CETC each have
differing legal standards and internal practices for economic analysis when promulgating a

As an Agency of the Treasury Department, the OCC is the one agency involved in
the joint Volcker Rule Proposal that is not an independent agency. While the next section of
the letter will deal with the “economitallly sigmificent” standard, the OCC must promuigate
rules consistent with the OIRA process and Executive Order 13563,

The Federal Reserve is an independent Agency, but it has avowed that it will seek to
abide by Executive Order 13563. Consistent with this approach, the Eederal Reserve
recently stated that it “continues to believe that [its] regulator)’ efforts should be designed to
minimize regulatory burden consistent with the effective implementation of [its] statutory
responsibilities.”?

The EDIC is an independent Agency, but it has stated that it plans to review the
effectiveness of its regulations in accordance with Executive Order 13579. As part of this
plan, the EDIC confirmed its obligation to “analyze a proposed rule’s impact on deposittwryy
institutions, customers of depositor) institutions, small depository institutions, and industry
competition [zs well as] the effects on banks and their sbility to raise capital.” 3

I November 8, 2011, letter from Chairman Ben Bernanke to OIRA Administrator Cass Sunstein,
¥ FDIC (3 les to Review Exnstmg R@uﬂﬂlms for Continued Effectiveness (November 10, 2011), awailsble at
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The SEC is also an independent Agency, but when promulgating rules, it must
consider specific issues designated by the Securities Exchange Act (“Exchange Act”). For
example, under Section 3(f) of the Exchange Act, the SEC is required to consider or
determine whether an action is necessary or approptiate to advance the public interest in
protecting inivestors and if aregulator) action will promote efficiency, competition and
capital formation.! Additionallly, Section 23(a)(2) of the Exchange Act requires the SEC,
when adopting a rule, to take into consideration the impacts of proposed fule upon
cormpetition.3 These requirements apply to those pottions of the Proposal, besides the Bank
Helding Aet, that are related to registered broker dealers and security based swap deslers.
Meteevet, the Veleker Rule will impaet the finaneing of the very public companies whose
investors it is the SEC’s primaty mission to proteet. 1n addition to these eonsiderations, the
SEC is attempting te fellew Exeeutive Otdets 13563 and 13579 by reguesting esmment en
retrospective analysis of the eosts and benetits of its regulations while selieiting eomments
6n means of improving rulemaking.t

While the CETC did not adopt the joint rulemaking or separatelly issue its portion
of the Volcker Rule, it is expected to do so at some point. The CFTC must take several
factors into consideration when it analyzes the costs and benefits of proposing arule. These
inelude considerations related to protecting market participants and the public. The CFTC
must also consider whether arule promotes the considerations of the efficiency,
competitiveness, and the financial integgity of futures markets. The CFTC is also obliged to
ensure that its rules do not impair the price discovery functions of the markets, and that they
gre consistent with considerations of sound risk management practices and other public
Interest considerations.”

Therefore, the standards and considerations of costs and benefits and economic
impacts vary across the agencies involved in the Volcker Rule Proposal.
Given this haphazard and uncoordinated analysis under existing practices, CCMC
tecommends that all of the agencies involved in the Volcker Rule Proposal establish a
common baseline for cost-benefit and economic analysis by using the blueprint established
by Executive Ordets 13563 and 13579, in addition to other requirements they must follow.?

15 USC 78¢ (f)
515 USC 78w @ (2
“SpecSHECTrressHbbeasc2P0111783 Soeptanhioer66,20011.
7 7USC 19.
# Executive Order 1359 requests that independent sgencies follow the requirements of Executive Order 13563.
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This would sllow meaningful, cumulative analysis that would result in amore coherent final
rule with fewer harmful, unintended consequences for America’s capital markets.

Executive Order 13563 places upon agencies the requirement, when promulgating

rules to:

Y

2)

3

)

3

Propose or adopt a regulation only upon a reasoned determination that its
benefits justify its costs (recognizing that some benefits and costs are difficult to
justify);

Tailor regulations to impose the least burden on society, consistent with obtaining
tegulatory objectives, taking into account, among other things, and to the extent
practicable, the costs of cumulative regulations;

Select, in choosing among alternative regulatory approaches, those gpproaches
that maximize net benefits (including potentiial economic, environmental, public
health and safety, and other advantages; distributive impacts; and equity);

To the extent feasible, specify petformance objectives, rather than specifying the
behavior or manner of compliance that regulated entities must adopt; and

Identify and assess awvailable alternatives to direct regulation, including providing
economic incentives to encoutage the desired behavior, such as user fees or
marketable permits, or providing information upon which choices can be made to
the public.?

Additionallly, Executive Order 13563 states that “[i]n applying these principles, each
agency is directed to use the best awailable techniques to quantify anticipated present and
future benefits and costs as accurately as possible.”

Conducting the rulemaking and its economic analysis under this unifying set of
principles will facilitate a better understanding of the rulemaking and its impact and give
stakeholders a better oppottuitiity to provide regulators with informed comments and
information.

Executive Order 13563
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B. Economicallly Significant Rulemaking and OIRA Review

As stated earlier, the OCC is the only agency involved in the rulemaking that is not an
independent agency. As such, the OCC must determine pursuant to the Untunded
Mandates Reform Act (UMRA) if the rulemaking will cost state, local, ot tribal governments
or the private sector more than $100 million. If it does, the OCC must submit the
fulemaking for an enhanced review and provide estimates of future eomplianee €osts,
impacts upon the economy—including data on productiivity, jobs, and international
competitiveness. !

The OCC has stated that the Volcker Rule Proposal is not sn econoimiically significant
rulemiiigy’ TIis is an incredible assertion with which we take issue. In conteast to the
OCC's outright rejection of the idea that the Voleker Rule Propesal s an econorieally
significant rule, the SEC has at least requested information from eommenter’s before
deciding if this is an econonmiieallly significant rulemaking. Under the Small Business
Regulatony Entoreement Falrness Aet (“SBREFA”), if arule is ee@ﬂ@aﬂiﬁalby sighifieant, the
SEC must perform an analysis simila to that reguited by UMRA.#

We have no doubt that the Voleker Rule Proposal is #n econontially significant
rulemaking, with costs of more than $100 million, requiring enhanced review. Indeed, the
agencies themselves estimate that compliance alone will requite 6 million heuts. The
additional issues listed below are merely illustrative, ad by no means exhaustive, yet show
that the costs are well above the $100 million theeshold teiggering enhaneed review.

The definition of exempt state and municipal secutities is narrower under the Voleker
Rule provisions of Dodd-Frank than under the Securities and Exehange Act of 1934. This
will subject municipal securities issued by municipalities and authotities to Voleker Rule
provisions, impacting undepwiting, market making, and subjeeting state and loeal
governments to Increased finaneing cost, redueed aeeess to the eapital markets, and redueed
liquidiity in the seeondagy market. With ever $3.6 trillion in eutstanding State and Leeal
obligation and revenue bends, the impaets Upen these entities will be well ever $100 million.
Sifice these bonds are eritieal to eapital programs sueh 26 infrastrueture imprevements and

 See 2 USC 1501, et. seq.

# See Federall Regifteer. Volume 76, No. 215, 68939, Monda\, Novembet 7, 2011.

1t should slso be noted diat the Small Business Administration recently filed acomment letter taking exception with
the cost benefit anal) sis conducted by the SEC in the Confliet Niinas rulemaking related to Seetion 1502 of the Dodd
Frank M Accordingly, this SBREFA review should be taken sedously by regulators.
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school construction, these cost impacts upon state and local governments, in a difficult fiscal
environment, should be taken into serious consideration by the regulators. For these
teasons, the agencies should interpret “obligations of a State or any political subdivision
thereaff’ under the Government Obligations exemption to include @l municipal securities as
defined in the Securities Exchange Act of 1934.

While much of the focus of the Volcker Rule Proposal has been on financial
institutions, there are significant costs to non-financial companies that have not been
contemplated by the regulatoes. To illustrate these impacts, included as an appendix to this
letter is a survey that uses 2010-2011 historic data, of select U.S. financing companies that
provide sendees for non-tinancial businesses. It appears that the Volcker Rule will impose at
least a five basis point Increase in bid-ask spreads. In a contidential survey of five large U.S.
bektowers, 1t estimates that under the Voleker Rule Proposal increase in the bid-ask spreads
will be €loser to 25-50 basis peints Inereasing lending costs from between $742 milllon and
$1.483 billien. 1n reviewing Veleker Rule impacets upen petentiial lending strategies for
smaller 1ess freguent borrowers, hypethetical scenarios suggest #n inerease 1A bid-ask spreads
will be €leser to 50 and 100 basis peints lerding to inereased lending eosts of between $106
millien #nd §211 millien.

Also, in discussions with our membership it gppears that there will be an impact upon
switching transactions—the process whereby a financial institution buys back some of an
issuer’s older bonds as part of the process for a new issuance. For example, a 10 basis point
increase caused by the Volcker Rule would increase the costs of switching transactions by
$2.8 million per billion while a 50 basis point increase would drive up costs by neardy $14
million per billion.

Taken togethet, b\ extension, with $8 trillion of corporate debt outstanding and that
approximatelly $7 trillion trades in a year, the incremental transaction costs for investors and
financing costs for U.S. companies could total into the tens of billions of dollars.

These discussions with our members provide a snap shot of potential costs facing
non-financial companies because of just one provision of the Volcker Rule Proposal. Other
provisions will also markedly affect liquidity in the financial markets and will increase the
costs associated with raising funds for both financial and non-financial firms throughout the
economy.
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Additionzllly, financial companies and non-financial companies that own banks will
have to build Volcker Rule Proposal compliance programs that will be eostly R @ start-up
and ongoing basis.

Because there is ample reason to believe that the costs that would be impesed by the
proposed Volcker Rule to state and local governments and the econormy are well ever $100
million, the OCC should submit the proposed tule to an OIRA regulatory review proeess,
The Federal Reserve, FDIC, SEC, and CFTC should #lse veluntaiily submit their pertions
of the Volcker Rule Proposal for 1 OIRA regulatory review proeess.

C. Interaction with Other Initiatives and Regulations

The Volcker Rule Proposal is also not being drafted of considered 1n @ vaeuum. It is
being developed during a period when the Dodd-Fiank Act Is being Implemented and
international capital standards are being re-wiitten—the eumulative impacets of these
developments must be viewed on abroad helistie basis,

As just one example, mid-cap and small-cap companies may find it incteasingly hard
to access debt markets because of widening bid-ask spreads and administrative eosts. This
will force these companies to access bank lending at the same time that Basel 11 is
attempting to lessen risk in granting loans, through inereased eapital requirements.
Therefore, these companiies could be shut eut of eppertunities t6 raise eapital in beth the
debt and equity markets.

As another example, the Yoleker Rule Proposal is requesting feedback on
compensation packages and practices. Yet these same financial regulaters are eurrently
considering a rulemaking on incentive compensation designed to lessen inappropiiate Fisk
taking. "3 It seems possible that regulators eould develop Fules oF policies that are
inconsistent. To aveld contlicting policies, regulators sheuld take inte Aecount the ineentive
compensation fulemaking when examining eempensation and proprietary trading. A failure
to do so could make eomplianee diffieult, if Aot ikpossible.

# Curtenttly the SEC, Federal Reserve, OCC, FDIC, Office of Theift Supesvision, National Credit Union Administeation
and Federal Housing Finaneing Ageney are eonsidering a rulemaking under Seetion 956 of the Dedd-Frank Ast
regarding incentive compensation aFrangements.
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Again, this is but a small pertion ef the eurrent universe of Dedd-Frank Act 20d Sher
financial rulemaking and does et even take inte consideration the EFTE’s impending
Volcker Rule Proposall. Any effert that seeks to ensute that Sur eapital MArkets Femaln;
efficient, competitive, and aceessible must take sueh eollateral consideralions inta aceunt 18
allow for logical and eonsistent fules that provide for 2 Falional means oF ComplizAce:

Conclusion

CCMC is very concetned that the Veleker Rule Propesal, iR its cutrent form, has
inadequatelly considered the eosts and benefits assoeiated with the propesed rule: The
proposed fule feils to acknewledge its irue easts #Rd iMPacts HPOA e EcORBMY: THiS 1Fs
the potentiial to distort and eorrupt analysis of the dpfegeé%q FUle {9 sHER 7 degree st 2“
final rule will be replete with Frexs, 9m5§§199§ #nd HRiRteRded EORSEUENEES, H%‘é fesiant
harm may fall mest heavili en neR-tinancial companies BF All dzes Berause 2 Hawe n% is
likely to restriet theit appeKikiiies for eapital f8HH&‘H8H WRIER &8N, 1A HHER, LMBEYE 1S
ereation and EOHOMIE FECOVELY:

CCMC is available to discuss these issugs with yeu Further.

Sincerely,

David Hirschimann

Attachment

cc: The Honotralble Gaey Gensler, U.S. Cormmerity Fututes Trading €ommission
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Based on the 2010-2011 historical funding of select large U.S. borrowers and assumed funding strategies for three hypothetical small U.S.
borrowers, below is an analysis of the funding cost impact due to a widening of bid / ask spreads.

lllustrative Funding Cost Analysis: Annual Term Debt Issuance of Select Large U.S. Bomrowers!!)

. . 2011-2011 YTD Total | 2011-2011 YTD Total
Issuer R We'%‘;zm’;”ge Modified Duration | 2070:2011 YTD Cost Impact of Cost Impact of
y +25 bp Increase +50 bp lncrease

Finance Company 7.5 Years 3.180% 6.5 Years $30.4bn +$498.7mm +$997.5mm
Automotive Finance 5.3 Years 2.267% 4.8 Years $10.1bn +$122.1mm +$244 . 1mmm
Captive Finance 5.0 Years 2.055P% 4.7 Years $5.8bn +$68.0mm +$135.9mm
Captive Finance 3.5 Years 1.607% 3.4 Years $5.2bn +$43.3mm +$86.5mm
Aircraft Finance 5.8 Years 2.383% 5.3 Years $0.8bn +$9.9mm +$19.8mm

Total - - - $52.3bn +$742.0mm +$1,483.8mm
(1). Funding cost analysis includes USD-d d debt issued since January 1, 2010
(2) includes fi g-rate note p at current spreads over Libor

Sorted by decreasing annual total impact, then total

Illustrative Funding Cost Analysis: Annual Term Debt Issuance of Three Hypothetical Small U.S. Bomrowers

Assumed Weighted | Assumed Weighted dified . Assumed Annual Anmllal Total fCo st Anntllal Total fC ost
Average Maturity Average Coupon Modified D n Funding Capacity mpact o mpact o
+50 bp Increase +100 bp Increase
5.0 Years 3.750% 4.4 Years +$5.6mm +$11.1mm
Company A $250mm
10.0 Years 4.750% 7.7 Years +8$9.7mmi +$19.4mm
5.0 Years 3.875% 4.4 Years +$11.1mm +$22.2mm
Company B $500mm
10.0 Years 4.875% 7.7 Years +$19.2mm +$38.5mm
5.0 Years 4.000% 4.4 Years +$22. 1 nmrm +$44.2mm
Company C $1,000mm
10.0 Years 5.000% 7.7 Years +38.3mm +$76.5mm
Total - - - - +$106.0mm +$211.9mm

Note. Annual total cost impact is calcul

d based hypotheti

wuww i uschamber.com/fcome

| annual funding capacities, weighted average maturitiez of debt issued and weighted average eoupens of debt issued
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