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between the parties, and which also permits the use of noncash collateral, as explicitly mandated
by Dodd-Frank.Pages. the reasons discussed more fully below, we urge the Agencies to amend
their proposal andForatluptreadesis otisisueae dv itto thefURT GeMutginePropestie Agencies to amend
their proposal and to adopt rules consistent with the CFTC Margin Proposal.

We also urge the Agencies to modify their rules to ensure, consistent with clear
Congressional intent and the reduced risk of swaps entered into by nonfinancial end users for
hedging or commercial risk mitigation purposes, that capital charges will not be applied to
covered swap entities for swaps that they enter into with nonfinancial end user counterparties.

ATA

ATA is the principal trade and service organization of the U.S. scheduled airline
industry. It is the nation's oldest and largest airline trade association and its members account
for more than 90 percent of the passenger and cargo traffic carried by U.S. airlines. Since its
founding in 1936, ATA has encouraged governmental policy decisions that foster a financially
stable U.S. airline industry capable of meeting the nation's travel and shipping needs while
withstanding the inherently cyclical nature of the airline industry.

ATA members are major consumers of jet fuel, the price of which is tied to the price of
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faskeld dlshg tymealfinandih]l eodniesparties that will be either swap dealers or major swap
participants ("MSPs") subject to margin and capital rules under Section 731 of Dodd-Frank.

Requiring margin and capital charges for uncleared swap transactions with nonfinancial end
DISCUBSSI@NATA's members, will impose substantial new costs and burdens on our members
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cleared swaps."Fodthote@ver, the Agencies are not authorized to impose margin, (i.e., collect
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may apply, i.e., registered swap dealers and major swap participants. In the subsection of Section 731 dealing with
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See, Connectlcut Nat'l Bank v. Germain, 503 U.S. 249, 253-54 (1992) (<quoting Rubin v. United States, 449 U.S.
424, 430 (1981) ("When the words of a statute are unambiguous, then, this first canon is also the last: ‘judicial
inquiry is complete',"), ajf'd sub nom. Germain v. Connecticut Nat'l Bank, 988 F.2d 1323 (2d Cir. 1993). end of foot note
We believe that the statute plainly does not
authorize the Agencies to impose margin and capital on nonfinancial end users.
The statute is not ambiguous in this regard. And, as discussed more fully below, the

primary drafters did not believe that the statute was ambiguous.Footnotel0
See Joint Explanatory Statement of the Committee of Conference, H.R. Rep. No. 111-517 (2010)(Conf. Rep.),
111th Cong. ~Regulators have authority to impose margin requirements only on dealers and major participants for
uncleared swaps, adding safeguards to the system by ensuring dealers and major swap participants have adequate
financial resources to meet obligations.") (Emphasis added); see also, 156 CONG. REC. H5248 (June 30, 2010)
(Rep. Colin Peterson, House Agriculture Comm. Chair: "[W]e have given the regulators no authority to impose
margin requirements on anyone who is not a swap dealer or major swap participant...."). end of foot note

However, even if it were
ambiguous, statutory construction is a "holistic endeavor"; provisions should not be read in
isolation, particularly where a holistic reading of the remainder of the statutory scheme
"produces a substantive effect that is compatible with the rest of the law."Footnotell

United Savings Ass'n v. Timbers of Inwood Forest Associates, 484 U.S. 365, 371 (1988)
{citations omitted). See also, United States v. Boisdore's Heirs, 49 U.S. (8 Ilow.) 113, 122 (1850) (opinion of
Court). end of foot note A reading of the
text should be informed by statutory context and statutory purpose,Footnotel?2
See Brotherhood of Locomotive Engineers v. Atchison, T. & S.F.R.R., 516 U.S. 152, 157 (1996); See also FCC v.
NextWave Personal Communications, Inc., 537 U.S. 293, 311 (2003) (Breyer, J., dissenting) ("It is dangerous .
.. in any case of interpretive difficulty to rely exclusively upon the literal meaning of a statute's words divorced
from consideration of the statute's purpose."). end of foot note
and context and purpose
here clearly evidence that nonfinancial end user transactions were not intended to be caught up
by mandatory margin and capital requirements.
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pose minimal if any risk to the safety and soundness of covered swap entities or U.S. fliramncial
stability, to continue to hedge effectively against future risks without having to bear the added
costs of mandatory margin and capital charges for their uncleared transactions. The legislative
histoPpge absolutely clear as to the intent o6.Congress to create an exemption farheolefjisintizd
birtarserns frbsnltitellyuediears amdoctises infenitle VIbngBssdtb Feradte an exemption for nonfinancial
end users from the burdens and costs of Title VIl of Dodd-Frank.

The base text on which the Dodd-Frank Conference Committee worked had explieitly
provided that margin requirements would not apply to swaps where one of the parties was a
nonfinancial end user.Footibwtdsectish3lfaduisgpewCEA Seetivauto)ls) wnddefdotnore the base
conference text, presumablyHusoause, itthwas mandsiencdvsuinddntrtedtymensittedo iaxniah slusing
tun feosficeeted, ipdisateatiiyt Bheaasmfeneas behisidedetha¢diedtextFadopmted 5n conference (which
ultimsde DobeednselDaddr Ferandf)fdod hptexempted nonfinancial end users from margin and that an
explicit amendment was not necessary.  Congress’s intent in this régander agaiol lighbgliedny
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requiaemnonos andluseant)a thoyselSamategCdnference Committee Holds a Meeting on The Wall Street Reform and

Consumer Protection Act, Unofficial Transcript, CQ Transcriptions, LLC Copyright 2010 (June 29, 2010) (Senator
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frongraasidarirydebedeing.” to protect end users from burdensome costs associated with margin

Tequitements and mandatory clearing.”
Congress also understood that capital requirements in connection with such end user
transactions were within the end user exemption. The Dodd-Lincoln Letter confirms that Dodd-

Frank "does not authorize the regulators to impose margin on end users, those exempt entities
that use swaps to hedge or mitigate commercial risk." It goes on to say that "Congress clearly

stated in this bill that the margin and capital requirements are not to be imposed on end users,
and that "rules may not be set in a way that requires the imposition of margin requirements on

the end user side of a lawful transaction.” A colloquy between Senators Lincoln and Hagan
further reinforces the intent that capital and margin requirements not apply to nonfinancial end

user transactions. Senator Lincoln states: "As we point out, it is clear in this legislation that

regulators only haye the authority Jo setocanital and margin, requirements. on swap, dealers .and



Exempting nonfinancial end users from mandatory margin and capital-related costs is
consistent with the central goal of Dodd-Frank to mitigate systemic risk. Congress has
recognized that nonfinancial end users need access to derivatives to enable them to “increase
certainty in their businesses,” and to engage in “prudent risk management activities” by using
swaps to hedge.Foothotad®Siahbrow| etter Apdoffoninotd the CEFTC all recognize the minimal risks
that nonfinancial ek usetasdpaseviy the hfencimsdasdutiene¥sTdE eblveredgsvzeptbatimiosmad fikks
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even directly related) to the mitigation of risk either to counterparties or to the financial system
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approachhidisguabeds mosteddll pchédowhlovhtiulougiquites @l CoNeaedirswRpogositls toriskltakased
hypatheticalisousisddamdovartatign belanginvanmchuntsydady fachpasitienss heldbemgfiranciidutad
hyeist et o khivsé atnaiie sy av it ono vieargl rs apo entstidai ly Wer tpelseenth ise kpfirp actn fipjarapala taly
aderesaesithibonitigatitesofvsystemiereskswhheedailiehy potbebdad v thikatappsoacH “trgpmepaiatadi
atairegsenahe todigathat of dYktessistridie [Toweteidyswamterticy] calcutasonmngyills” sapesaserisk
Mamatptotenimaogis that vepipifabssibtrghes [foversttlearag eswispp ivitheanorifigaitsiadxgoslira1$€notnote20
counterparties, by contrast, will d€HETC:NayintProgosal achieed: Reg. ab2B3481d endafdiogfotee not
Msniflatele boatens oarttieseapietiescharges for uncleared swaps with nonfinancial end user
counterparties, by contrast, will do little if anything to achieve this goal and accordingly are not
justifiable burdens on these parties.




Consistent with both the statutory language and clear Congressional intent, the CFTC
Margin Proposal recognizes that Congress did not authorize imposition of margin on
nonfinancial end users and accordingly does not impose margin requirements on such entities,
The CFTC Margin Proposal instead requires that covered swap entities have credit support
agreements in place consistent with the proposed rules and permits (but does not require)
covered swap entities to negotiate margin arrangements with nonfinancial end users. We believe
that this approach more closely follows the statute and Congressiomall intent. We urge the
Agencies to adopt a similar approach.

Dodd-Frank requires the Agencies and the CFTC to consult with respect to capital and
margin rules and to establish and maintain “to the maximum extent practicable™ “comparable”
requirements. The Agency Proposal and the CFTC Margin Proposal differ substantially in their
treatment of nonfinancial end users and, therefore, cannot be said to be “comparable.” Because
the CETC's proposal is consistent with the statute and with Congress's oft-repeated mandate that
margin not be required, we urge the Agencies to modify their proposal to conform to the CFTC’s
proposal, which does not mandate margin on nonfinancial end user transactions.

Nomeash cedltateral

The CFTC Margin Proposal differs from the Agency Proposal in two important respects.
First, the former permits the parties to negotiate individual margin arrangements under their
credit support agreements. The Agency Proposal, on the other hand, requires that initial and
variation margin be collected from all nonfinancial end users that do not meet the credit exposure

limit threshold set by the covered swap entity for such end users.Footnote21
A covered swap entity may also use a standardized look-up table for initial margin. Under this alternative, it must
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nonfinancial end user to cash or cash equivalents, i.e.,, for initial and variation margin,
immediately available cash funds or any obligation that is a direct obligation of or is fully
guaranteed by the U.S., and for initial margin only, any senior debt obligation of certain
government or government-sponsored entities, such as the Federal National Mortgage




Association.Foothbte8 cash or cash-like assets are identical to what the CFTC Margin Proposal
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including physical collateral such as airplanes or other tangible property.
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syatgmicneghtiatigusropetmechathtitsoenterpardras asingguiethpdspplietl axe phethofatarsitaterd
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(i.e., “highly liquid, high value debt”)Foatistte26&ysnciieroprsaty fFehBeglatATb68rce nonfinancial
end usersgntikéfebiidls members, to choose between hedging their business risk and investing
cash into the company, thereby growingniglnsites shendgasayifygpbsal Widl donset rimeifevanttiat
thnel reseisankikoss Tt 'theneonibpas.i do thbaose viestared thieedging nilyelrs usiheds ¢isk banflistifiestiby
aash nintg el qotganyl, rieubyryrbeeditt)ecbpetisly aidceredatinggabsSagaii@e that hedging by
nonfinancial end users poses minimal counterparty or systemic risk. We do not believe that
the resultant costs to the companies themselves and the economy as a whole can be justified by
any margsndispudsedialboagy ldierC ISEQ: Margiap RuiaplyssirisentheoAlgennies agnséstéat watly idgdaly
Readkizrdual atandates posesempti e finandeapeey- osexgsfeomcniiglgin requirements and to permit
the use Af nidseustedi. ehopkydialCollatdvididint Rrapedsb iessoliloclly thratehrodsgsiroy Ritpdlatco
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hppeoachstantial negative effects on the hedging ability and business of nonfinancial end users.
For all the reasons discussed above, we respectfully urge the Agencies to follow the CFTC's

approach, Response to Agency Proposal Question I(c): The margin determination should
E. Resdiffee BasdoenoyhPropesefin@ueilandligkr Swaprisngon cleseedination should
not differ based on why a nonfinancial end user swap is not cleared
The Agency Proposal asks:

Shoulll! that detevminatiion [of whettterr the end user exemptiom requiirezs or suggestss that
the end user shoulll! or must be exempt: fiarm marging] vary based on whettterr a pparticular
non-clkareed swapp or non-clhareed secunifyybbssed swap is subjentt to the mueandatory
cleavingz regimez or not (i.e., whettherr the nonfiranciéd/ end user is actuallly usimg the

clearingg exemptitor)?

The question of whether margin should be required for nonfinancial end users should not
be dependent on whether or not a particular swap transaction is itself subject to the mandatory
clearing regime. Instead, as clearly intended by Congress, it should be based upon the relatively
Jow-risk nature of transactions involving nonfinancial end user counterparties.

Whether or not a particular uncleared swap is subject to the mandatory clearing regime
depends upon a number of factors, including whether the swap is offered for clearing by a
clearinghouse, which in turn will be based upon a number of factors, including whether a swap is
sufficiently standardized and traded in sufficient volumes to be offered for clearing. In contrast,
an uncleared swap that is not offered in sufficient volumes or that may be non-standardized with
respect to its location may be no more or less risky than a swap that is offered for clearing. The
chief risk in an uncleared swap inheres in the differing degrees of risk presented by various types
of potential counterparties. On the other hand, the assessment of the risk of individual
counterpatties and the setting of margin requirements on a transaction-by-transaction and
counterparty-by-counterpartty basis is a routine business decision for the covered swap entities
and making those credit determinations is a completely different exercise than the manner in
which a clearinghouse operates.




Clearinghouses, in contrast to making individualized credit determinations, mutualize
risk and assess every position the same margin, Dealers, on the other hand, make individualized
credit determinations with respect to their counterparties in choosing whether to impose margin
or not in their uncleared transactions with nonfinancial end users. This determination is the same
whether the transaction is exempt from mandatoty clearing because the end user has chosen to
make use of the exemption or whether the transaction is not a clearable transaction. In either
case, the counterparties should be able to determine the margin required through individual
negotiation, as the CFTC has proposed.

E. The Agency Proposal should ensure that their capital rules do not adversely affect
nonfinancial end users

For the same reasons that Congress has directed the regulators not to impose margin on
nonfinancial end users, it has also made clear that capital requirements are not to be imposed on
end users. As stated in the Dodd-Lincoln letter, “Comngress clearly stated in this bill that the
margin and capital/ requirements are not to be imposed on end users[.]” Moreover, “changes
made in Conference to the section of the bill regulating capital and margin requirements for
Swap Dealers and [MSPs] should not be construed as changing this important Congressional
interest in protecting end users.” Indeed, “[c]apital and margin standards should be set to
mitigate risk in our financial system, not punish those who are trying to hedge their own
commercial risk,” The Dodd-Lincoln letter reaffirms Congress’ view that there is “substantial
public interest in keeping [end user derivatives] costs low,”Footnote27Dodd-LincolnLetter.

end of foot note

Despite these directives, the Agency Proposal requires a covered swap entity to comply
with regulatory capital rules already made applicable to that covered swap entity as part of its
prudential regulatory regime without providing any indication of how these capital rules might
affect nonfinancial end user counterparties. Nor does the Agency Proposal discuss whether
nonfinancial end user counterparties that are entering into the transaction to mitigate their
commercial risk will face indirect increases in the cost for that transaction because their
counterparty has been assessed a capital charge in connection with that transaction.

As we understand them, prior to Dodd-Frank, the capital rules pertaining to banks were
more stringent than those applying to holding company affiliates. However, Section 171 of
Dodd-Frank (the so-called “Collins Amendment™) increases capital requirements for affiliates of
bank holding companies by applying to such entities the same capital and risk standards that
apply to banks insured by the Federal Deposit Insurance Corporation (“FDIC”). In addition, the
capital requirements for both banks and bank holding company affiliates are likely to increase as
the Agencies propose changes to conform to the new Basel 1II revised and enhanced capital
framework for internationally active banks.

The current relevant capital rules framework for swap dealers and MSPs that are either
banks or subsidiaries of bank holding companies is Basel 1 with the amending market risk rules
(the latter of which apply when 10% or more of the firm's assets are trading assets or the firm has




trading assets of $1 billion or more). Roughly, the ten top U.S. banks are subject to the added
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the existence of factors such as netting arrangements and on amounts and types of margin,

If eash and eash equivalents are used as margin, the amount of eapital required to be held
against the swap may be redused. The ameunt ef sush margin held may alse reduee the ameunt
of eapital required to be held.

The nature of the counterparty (e.g., if the counterparty is a bank) will also affect the
amount of capital that an Agency-covered swap entity will be required to hold against a
transaction. If the counterparty is a bank, the transaction will be risk-weighted at 20%.
However, if the counterparty is not a bank (i.e., if it is a nonfinancial end user), the transaction
will be risk-weighted at 100%.

While the Agency Proposal applies to the covered swap entity and not the nonfinancial
end user counterparty, to the extent that the swap entity does not require margin or accepts
noncash collateral from the end user, it will be required to take a higher capital charge, defeating
the concessions granted to the nonfinancial end user from margin requirements.

Accordingly, even if the Agencies were to amend the Agency Proposal to exempt
nonfinancial end users from margin requirements and to allow for noncash collateral to be used,
which we urge, we are extremely concerned by the likely adverse impact of the capital rules.
The higher capital costs required for uncleared swaps with nonfinancial end users (monbanks),
particularly where noncash collateral is posted, if passed along to the nonfinancial end user as is
expected, will render meaningless the very measures meant to make nonfinancial end user
transactions less costly.

Moreover, higher capital charges for such end user transactions have the potential to
render the end user exemption so economically unattractive as to cause it to be an empty
promise. Nonfinancial end users may find themselves forced to try to clear their swaps through a
central clearinghouse notwithstanding the non-standardized nature of the risk to be hedged and
the availability of the exemption. Most of the hedges entered into by nonfinancial end-users are
not susceptible to standardizatiom, but are carefully tailored to fit the specific business risk the
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What is perfectly clear is that Congress, wnthout any doubt, intended to protect
nonfinancial end users from the additional costs attendant to increased capital and margin on
swap dealers and MSPs. Allowing such charges to be imposed on nonfinancial end user
transactions will remove the very benefits intended by Dodd-Erank’s exemption for nonfinancial
end users from mandatory clearing. Indeed, to the extent that capital charges would be higher for
uncleared swaps (as contemplated by Dodd-Frank and presumably as required by current bank

capital rules), nonfinancial end users effectively will be penalized each time they elect to use the
statutory exemption. This cannot have been what Congress imtended,
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For all these reasons, we respectfully request that the regulators modify their capital
rules as necessary to ensure that increased capital not be held against swaps with nonfinancial
end user counterparties.

CONCLUSION

ATA appreciates the opportunity to comment on the Agency Proposal. For the reasons
discussed above, we respectfully urge the Agencies to modify their proposal on margin to
conform to the CFTC's Margin Proposal, which does not mandate margin for transactions with
nonfinancial end users and which permits the use of noncash collateral. We also urge the
Agencies to modify their capital rules to ensure that additional capital is not required for
uncleared swap transactions with nonfinancial end users.

We would be happy to discuss our comments at greater length with the staff. Please feel
free to contact Mr. David Berg, Vice President and General Counsel, Air Transport Association
of America, Inc., at (202) 626-4234 or Paul M. Architzel of Wilmer Cutler Pickering Hale and
Dorr LLP, outside counsel to ATA, at (202) 663-6240, if you have any questions regarding our
comments.

Respectfully submitted, signed

David A. Berg
Senior Vice President and General Counsel



