February 2, 2012

The Honorable John G. Walsh
Acting Comptroller of the Currency
Department of the Treasury

The Honorable Ben S. Bemanke
Chairman
Board of Governors of the Federal Reserve System

The Honorable Martin J. Gruenberg
Acting Chairman
Federal Deposit Insurance Corporation

The Honorable Mary L. Schapiro
Chairman
Securities & Exchange Commission

Re:  Notice of Proposed Rulemaking, Prohibitions and Restrictions on Proprietary
Trading and Certain Interests In, and Relationships With, Hedge Funds and
Private Equity Funds, 76 Fed. Reg. 6884/ ((Novamiber 77, 2011L) (fte  Notioz™): ((HES
Docket\hberR-1432 & RIN 71D00AADE32 (0T TClockiee | TDOQTG220 11144 ; FEINMTRRN
3064-AD 85; SEC File Number S7-41-11).

Dear Agencies:

We are submitting this letter on behalf of the Committee of Annuity Insurers (the
“Committee™) in response to the above-referenced Notice of the Office of the Comptroller of the
Currency (OCC), the Board of Governors of the Federal Reserve System (Board), the Federal
Deposit Insurance Corporation (FDIC), and the Securities and Exchange Commission (SEC)
(collectively, the “Agencies™). The Notice proposes regulations that would implement what is
known as the “Volcker Rule,” i.e., Section 619 of the Dodd-Feank Wall Street Reform and
Consumer Protection Act (the “Dodd-Frank Act™), codified as new Section 13 of the Bank
Holding Company Act of 1956 (the *BHC Act™).



1. BasdgfrbuiRhahdrGendestd Context

A. The Committee

The Committee was formed in 1981 to address Federal legislative and regulatory issues
relevant to the annuity industry and to participate in the development of Federal securities,
banking, and tax policies regarding annuities. For three decades, the Committee has played a
prominent role in shaping the Federal government's policies with respect to annuities. Today the
Committee is a coalition of 32 of the largest and most prominent issuers of annuity contracts.
The Committee’s member companies represent over 80% of the annuity business in the United
States. This comment letter focuses on those aspects of the proposed regulations that would
most directly impact Committee members as issuers of annuities and other guaranteed retirement
income products. A list of the Committee’s member companies is attached as Appendix A,

B. The Volcker Rule and the FSOC Study: Accommodating The Business of
Insurance

The Volcker Rule generally prohibits any insurers that qualify as a “banking entity” from
(a) engaging in proprietary trading, or (b) investing in or spensoring hedge funds and private
equity funds ("covered funds™), subjeet to enumerated exeeptions for “permitted activity.” A
“banking entity" includes any insurer that is an affiliate of an insured bank or thrift. A number
of the Committee’s members are banking entities as defined in the Dodd-Frank Act.

However, the Dodd-Frank Act clearly indicates that regulations implementing the
Volcker Rule should “appropriately accommodate the business if insurance.” Subsection
I3(b)(1) of the BHC Act mandates that the Financial Stability Oversight Council (the “FSOC”)
conduct a studyFantdatedke recommendations on implementing the Volcker Rule, and subsection
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company investment laws. Therefore, a brief summary of such laws is appropriate.

The Accreditation Program of the National Association of Insurance Commissioners
(NAIC) requires that states adopt legislation governing the investments of insurance companies
that is substantially similar to one of two NAIC model laws for investments of insurers: the
Investment of Insurers Model Act (Defined Limits Version) or the Investment of Insurers Model
Act (Defined Standards Version). In addition, a Derivative Instruments Model Regulation sets
the standards for the prudent use of derivative instruments by insurers. These state laws and
regulations thoroughly and rigorously regulate the investments of insurers to ensure the long-
term safety and soundness of life insurance companies.
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aIIowed to engage in a derivativé transaction, must establish” written guidelines (which must be
approved by the commissioner), which must specify the objectives and strategies, as well as
applicable risk constraints and credit risk limits. The guidelines must also establish counterparty
exposure limits and credit quality standards. This model regulation includes other requirements




relating to written policies and internal controls, the credit risk managememt process, and board
of director's approval and review.Footnote8ld.at9.endoffootnotePage5.

The state insurance system of regulating and restricting insurance company imvestments
is thorough and comprehensive. It is designed to ensure the safety and soundness of insurance
companies, so that they can meet their long-term financial commitments to policy owners and
their beneficiaries. As noted above, the Dodd-Frank Act itself mandates that the Agencies take
this into account in applying the Volcker Rule to insurance companies.Footnote9

We note that in connection with Section 13(d)(1)(F) of the BHC, the Notice states that the agencies have not
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The statutory Volcker Rule (section 619 of the Dodd-Erank Act, codified as section 13 of
the BHC Act), by its terms, exempts the “permitted activities” from botiz the proprietary trading
and covered fund restrictions in subsection (a). However, the Notice states that “the proposed
rule applies some of these statutory exemptions to only the proprietary trading prohibition or the
covered fund prohibitions and restrictions, but not both, where it appears either by plain language
or by implication that the exemption was intended only to apply to one or the other.”Fodfiste11
propdsedcs; gulafoomofe .6(1§) onlprapbaspsts insdoe}e comphny ginerafeatcoumntamvestifigat
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provatheqoitgref Hedgephahdsition, the general account generally could not invest in or sponsor
private equity or hedge funds.
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Section 13 of the BHC Act does not define "securities and other instruments”, so it is only logical that subsection
(d)(T)(F) refer to the description in the second part of subsection (h)(4); this in no way indicates that subsection
(d)(1)(F) is limited to proprietary trading. end of foot note
subsection (d)(1)(F) does not refer to proprietary
trading described in subsection (h)(4).Footnotel4
In addition, subsection (d)(1)(F) does not refer to trading accounts, and the trading account concept is key to the
ban on proprietary trading. end of foot note
The instruments described in (h)(4) include "any
security.” The term "any security"” clearly includes limited partnership interests in covered funds
organized as partnerships, stock in covered funds organized as corporations, and any other
security representing an investment or ownership interest in a private equity or hedge fund.
Therefore, the exemption in subsection (d)(1)(F) for insurance company general account
investment activity extends to investments in covered funds as well as proprietary trading.
Foot note 15
This same plain reading of the statute applies to separate account trading on behalf of customers, discussed in
section I1.B below, since subsection (d)(1)(D) of the Volcker Rule also refers to "securities and other instruments
described in subsection (h)(4)," and not to "proprietary trading" described in subsection (h)(4) (which requires
investment activity in a trading account of the banking entity). end of foot note
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In addition, the legislative history of the Volcker Rule supports reading the proprietary
trading ban and the covered fund restrictions together, rather than separately. Mr. Volcker
himself, in testimony before the Senate banking committee, indicated that they should be taken
together. In an exchange with Senator Warner, Mr. Volcker testified that the provisions are
“ssubstitutable™ for one another:

“Senator WARNER. You talk about three different areas: proprietary trading, private
equity and hedge funds. ...

Mr. VOLCKER. ... 1 wies aoveemed) atinon t..... the featt thett wow coulidl matt pradiitiit
something called an equity fund, and a bank that developed something that looked very
much like an equity fund, but they did not call it an equity fund. And the false---
Senator WARNER. The same may be said about hedge funds, night?

Mr. VOLCKER. Yes, the same thing you say about hedge funds which could become
often a vehicle for just conducting proprietary trading operations. ...

Senator WARNER. ... Is the primary aim here we want to try to prohibit the proprietary
trading activities, and proprietary trading activities being re-marked or remasked as a
hedge fund or a private equity imvestment?

Or would you say, no, we want to take—the first thing we want to get rid of is the
private equity and then hedge funds and, last, proprietary trading? Is there a rank order of
these three?

Mr. VOLCKER. Not to me because L thiirik tto somme dbsgyese thiey ane substiitutttlke, s yoou
were saying. ...
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"Prohibiting Certain High-Risk Investment Activities by Banks and Bank Holding Companies," Hearing before
the Thenpriokd bitiarkiny stbssitgand ayishroatthibe teadswgather! andginiilsely. debmperyimiteedo, at 24

activify Biedigtiod)Xd)(1)(F) applies to both prongs of subsection (a)- both the proprietary trading

and Cﬂﬁe‘f&?’% tégrl\cliléggoglé%l?%scated that the provisions on proprietary trading and covered fund activities should be
read together. After discussing_how the proposed regulations address proprietary trading, Chairman Schapiro said:
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private equity funds), within the limits of state insurance investment laws discussed above, can
be an important component of an insurance company's ability to diversify its investments. The
inability of an insurance company to utilize these important asset classes could have an adverse
impact on the financial soundness of the insurance company as well as a detrimental impact on
policyholders (because it could lead to higher premiums). Second, certain types of important
insurance products may involve investments in covered funds (which may or may not be made
through separate accounts). These include funding agreements, stable value products,
guaranteed investment contracts, qualified retirement plans, bank owned life insurance, corporate
owned life insurance (used for the same purposes as bank owned life insurance),Footnote19
See the discussion in the Notice at pages 148 - 149. and other
private placement products. Third, insurance companies may set up investment subsidiaries to
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But wholly apart from subsection (d)(1)(F), subsection (d){(I)}J) of section 13 of the BHC
Act provides an independent basis for permitting and authorizing insurance company general
account covered fund investments. For the reasons discussed above, permitting these covered
fund activities for insurance company general accounts would promote and protect the safety and
soundness of the insurance company (banking entity) by allowing access to important asset
classes (for better investment diversity and returns), by allowing more diverse (and hopefully
more profitable) product offerings, by allowing flexibility in structuring investrment activity, and
by not putting banking entity insurers at a competitive disadvantage.Foot@ateiti aggregate or
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adding §MERIREEHBn S 1A A d8SH a0t ARk JRs( k) 26 EnE R taining any ownership interest
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slely f5r e penceal a5 RRE e ysanas P BI¥ining any ownership interest in a
covered fund by a subsidiary or affiliate of such a company, if the ownership interest is
solely for the general account of the insurance company.”




B. §8838 8f Bsrmitted Frading op Behalf of Customers by Insuranss €smpany
Separats Accounts: §—8th }é‘)

4

The Volcker Rule provides that trading *“on behalf of customers” is a permitted activity,
exempt from both the proprietary trading ban and the prohibition on covered fund activity
(subsection (d)(1)(D)). Insurance companies maintain separate accounts to fund variable
annuities and variable life insurance products, where the policy owners bear all of the investment
risk since the income, gains and losses on the assets in the account are passed through to the
policy owners (and therefore the profits and losses in the account inure to the benefit or
detriment of the policy owners).FodTiinis@2an be referred to as “variable” separate accounts, The
F So@ﬁfﬁ@)a'é@lmaﬂltﬁéﬂiﬁl&ﬂdﬁ%wﬁﬁé?gﬁé@%ﬂﬂﬂﬁﬁ%ﬁﬁ#&%@cﬁd%@ﬂmt Qﬁdﬂ‘ﬁ B%ffélﬂfh?rangle
had %ﬁﬂé%ﬁ%ﬁ@% %ﬁﬁ*ﬁ% e !%on"%?lan ROl Lo ?eé‘% oY, P'*@.s ot the

SRR AL SRS eﬁgm hUCERY AR be

benetﬁcﬂfopdrmqih umimmhm&m@m ¢ shéyrtharn moteih thatshimtaesgeneral account, and
maintaéif iﬂvestumﬁtadmwamwd:ﬁ:&ub;@tlﬁ@ﬁ@@rdvmm sdpheargtiativthappbeabtsftthgeneral account
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ey gé Sﬁ%ﬁ%”% adc{ fssepH-F surance gg}/h%% %g%gﬁr@g‘eﬁ%ﬁﬁnts&% é@iﬁ{ t ears to have

Hb‘ée?/ Yl? SAEHRLOMHe PHRRES htS YEPdQn
Me 9 LREEUSIRENETSE assets in separate accounts "are legally segregated for the

benefit of particular policyholder /customer”[sic].Footnote23Studysupranotel,atn.65.

end very cogRmon typégof insurancgog@mpany SgparaieidgoRumdnrests sakalyngushares of
mbtieli funde biraemanagepaente neesumentivanapanisg angisesedunfiamthn dnxsstment feompany
et afnte4drmpdihaespmptiondi thedpnopesebrpshations (§__.6(b)(2)(iii)), from the ban on
proprietary trading, adequatelyﬁ@qgmmtnﬂ shigseraratcageawntaipesspirthe bosoness of
ingaranet Haweers eshen patiabletienatapeiscaguiradinygest inureibgeiundstatshpm valesegmityr
tunilag Nevershelesst teyoshers. thediaptarsibuses e sgplarisastceMM R ivesdufonaetual funds
and megt thargaditions ofphe propasedexompdan Searthe propuietany éradingdpgrinmshares of
mutual funds (i.e., management investment companies registered under the Investment Company
Act of 1940) and the exemption in the proposed regulations (8__.6(b)(2)(iii)), from the ban on
proprietary trading, adequately accommodates this separate account aspect of the business of
insurance. However, other variable separate accounts invest in hedge funds and private equity
funds. Nevertheless, they share the key attributes of separate accounts investing in mutual funds
and meet the conditions of the proposed exemption from the proprietary trading ban in



§_.B(b)(2)(iii).Pdgahkactions in these accounts are customer-driven and do not expose the
insurance compaiyaosgaiitnerilotisescoactini stparate ugtomert-dsbees. diledsannt reghdatidimeand
snpenanstocomglen insuganes tavwssspploastendetiaryptaraaooustinasseted fhal kawm g aagsitatiossesd
frqrer thel dnvestae s toaimerd o dlap phine furut thetyimemaifathedwerhhealdom gaigs or losses
from the investments to inure to the benefit or detriment of the insurancecompany.Footnote26
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instruments described in subsection (h)(4) include "any security,” which clearly includes
securittesrepresenting—nterests in private equity and hedge funds. Therefore, the permitted
activities in subsection (d)(1)(D) extend to investments in covered funds on behalf of customers,
as well as proprietary trading.Footnote29
Other statutory language in the Volcker Rule leads to the same conclusion. The prohibition in subsection
(@)(1)(B) on covered fund activity uses the word "acquire," while the permitted activity provision in subsection
(d)(1)(D) allows the "acquisition™ of securities on behalf of customers. The permitted activity for "acquisition™
therefore is an exemption from the "acquire” prohibition in subsection (a)(1)(B). See footnote 12, supra. end of foot note
In addition, the discussions above regarding the specific provisions for permitted activity
in subsection (d)(1) prevailing over the general prohibitions in subsection (2), and regarding the

ry o the



issue of “substitutability” raised by Mr. Volcker in the Senate hearing, apply here to the separate
account exemption as well as to the general account exemption.Page12.

Accordingly, the Committee recommends that a new section __13(f) be added to the
regulations, to read as follows:

“§ .13(f) Permitteed investmamss in covered! fumdés by sepanatte accoumss. The
prohibition in § .10(a) does not apply to investments by separate accounts as defined in

As Siscud) ftbese regmlations draatiatedt the definition of separate account be revised to narrow its

This proposed exemption also should be permitted under subsection (d)(1)(J) as well as
subsection (d)(1}(D) of the Volcker Rule. Subsection (d)(1)(J) of the Volcker Rule (which does
not refer to subsection (h)(4)) is a permitted activity provision for such other activity that “would
promote the safety and soundness of the banking entity and the financial stability of the United
States.” This exemption would allow insurers to continue offering variable insurance products
that invest in private equity and hedge funds, which is generally a different market than that for
variable insurance products that invest in mutual funds. Allowing insurance companies to
continue offering different types of products, in different markets, contributes to the financial
strength, stability, and safety and soundness of the insurance company. On an aggregate or
industry-wide basis, this promotes the financial stability of the United States.

C. The Definitions of “General Account” and “Separate Account™

The primary accommeodation to the insurance industry in the Volcker Rule is the
allowance for investments made by insurance companies for their general accounts. Subsection
(d)(1)(F) of the Volcker Rule specifically provides that general account investment activity is a
“permitted activity” under the Volcker Rule. The Notice states that the proposed rule, in
§ .6(c), “generally restates the statutory requirements of the exemption."Fod®nofsdded
regulblotine,§  .6(q)(2) would. limit tlenéxemptioh to tradaog activityothat is “sBtehofed the
gegehat accunt &EYR) insurxh tiendo thpagwe th pHende. tthei sgopat ivftpdtiathie prolefietiry thading
gadecelenpd dnhd fexearipsimas fordmsypang ¢’ cortgraey gheexad e ofdnot inthesmemti atiyityading
deperaiecedtiiard frd tigrii of g nerizlsacanemontriehy§ gendfa)( dy anfindte ippeptned rexgtbaiipns
defiergsasiableodfatiaidbsstefofeheraisanancstcovhpang thad ary Moo ldpal by seesedacedudations
dHbticaedstoalémirite assesms$.the insurance company that are not legally segregated and
allocated to separate accounts."

“Separate Account” is defined to mean an account established and maintained by a
regulated insurance company




under which income, gains and losses, whether or not realized, from assets
allocated to such account, are, in accordance with the applicable contract, credited
to or charged against such account without regard to other income, gains, or
losses of the insurance companyj‘:ootnote328ection_.2(z)oftheproposedrules.

The Committee assumes that the proposed regulations were intended to appropriately
accommodate the toraliity of the business of insurance through the two “insurance” exemptions.
Eirst, of course, there is the exemption for the general account investment activity in §__.6(c).
Second, there is the exemption for separate account trading activity “on behalf of customers” in
§_ .6(b)(2)(iii). Since general account is defined in terms of excluding separate accounts, it
appears that, taken together, the two exemptions were intended to appropriately accommodate
the full scope of the business of insurance. However, as discussed below, the proposed
regulations present certain interpretational difficulties and appear to leave certain gaps with
respect to some types of products and separate accounts.

1. Types of Separatee Aocoumss: Navvaw Deffivittoon of Separatee Aanount

It may be generally thought that all of an insurance company's assets are either in its
general account or in a “variable” separate account. As noted above, a variable separate account
is one where the income, gains, and losses on the assets in the account are allocated to the
account without regard to any other income, gains or losses of the company (meeting the
definition of separate account in § ,2(z) of the proposed regulations) and where the investment
performance of the separate account assets is passed through to the applicable contract owners,
because the profits and losses of the account inure to the benefit or detriment of the contract
owners (meeting the condition in subsection (C) of §__.6(b)(2)(iii) of the proposed regulations).
The Notice does not discuss the definition of separate account in the proposed regulations or
explain its origin or source. However, it is nearly the same as the definition of separate account
in Section 2(a)(37) of the Investment Company Act of 1940, which supports reading the
definition as intemdée! to be limited to variable separate accounts (since that Act generally only
applies to variable separate accounts). However, there are also separate accounts where the
income, gains or losses are credited to or charged against the account (so the account meets the
definition in §__.2(z), and does not qualify for the general account exemption) but where the
profits and losses in the account may not inure to the benefit or detriment of the policy owners
(so the account is not “variable” and fails the condition in subsection (C) of the exemption for
trading on behalf of customers).FoothmaBance company separate accounts are not limited to

“variabletréfing acehpraidacfsnwher@iinsenitlossnigntibodees tardharediea s aeceHanggdragangng

purposes, but not for purposes of passing investment performance through to contract owners as with a variable
ote Insurance company separate accounts are not limited to
“variable” insurance products, where income, gains and losses are credited to or charged against



the account and the profits and losses inure to the benefit or detriment of the contract owners.
“NorPageidbl Blbarvnoabialitizediosepaidizcat conmsatcane adsm tssadiand Have been used for many
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For example, as far back as 1986, the SEC recognized that insurers "use such 'nonunitized' separate accounts to
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accounts "are legally separate from the assets of the insurance company itself," {Id. at 74); the F S O C Study does not
——defimeordiscuss wiatitmeans by "legally segregated" or "legally separate.” Separate accounts are part of the

insurance company, and a separate account does not have a separate corporate existence. Assets in separate

accounts are owned by the insurance company, and the insurance company is not a "trustee™ and does not hold

separate account assets in trust. SEC Rule 26a-2(a) under the Investment Company Act of 1940 explicitly

recognizes this. end of foot note

and it is not

entirely clear whether it is superfluous or actually adds a substantive condition, and exactly what
that condition might be. The NAIC Model Variable Contract Law (Model 260), section 1,
provides for the establishment of separate accounts to provide for life insurance or annuities,
payable in fixed or variable amounts or both, and provides seven attributes for such separate
accounts. Some combination of one or more of these attributes may be viewed as "legal
segregation.” These attributes are: (1) the income, gains and losses from assets in the account
are credited to or charged against the account, without regard to other income, gains, or losses of
the company;Footnote37

This is essentially the definition of separate account in § ,2(z) of the proposed rules. end of foot note

(2) the assets in the account are not subject to the investment laws and

regulations governing an insurer's general account investments (discussed above); (3) reserves
for guaranteed benefits generally shall not be maintained in a separate account; (4) assets in a
separate account shall be valued at their market value (as opposed to book value); (5) if and to
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products, and bank and corporate owned life insurance. Accordingly, it appears that certain
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subject to the insurance investment laws that apply to general account assets. Accordingly, the

detinttonofgeneralaceountwould include assets in separate accounts that do not pass

investment performance through to contract owners (because they do not provide that the profits
and losses in the account inure solely to the benefit or detriment of contract owners) even though




they may have other separate account attributes (such as the crediting of gains and losses to the
account for reserving or accounting purposes, asset insulation or the use of market value
accounting).Pagel6.

Specifically, the Committee believes that the intent of the definitions of general account
and separate account can be achieved simply by adding the requirement currently in
subparagraph (C) of § .6(2)(b)(iii) to the definition of separate account in § _,2(z), so that the
definition of separate account includes the requirement that profits and losses inure to the benefit
or detriment of policy owners, and not the insurance company. This would effectively narrow
the definition so that it only applies to variable separate accounts. (The specific recommended
language is set forth below).

2. Exemgiioon ftar Sepawatee Accountt Seed! Money and! (Ghanges

Insurance companies may “seed” a separate account with sufficient funds to begin
operations for several reasons. Seed money may be appropriate or necessary for the account to
achieve diversification, to make certain types of investments, to establish an investment track
record, and generally to fulfill its investment objectives and policies. This seed money shares in
the investment gains or losses of the account equally with all other assets in the account. ltis a
normal part of the insurer’s operations, and is fully subject to and conducted in accordance with
state insurance supervision, laws and regulations. However, such seed money would not appear
to be covered by the exemption from the proprietary trading ban in § .6(2)(b)(iii) for trading on
behalf of customers by insurance company separate accounts, because it would not meet
subparagraph (C) of that exemption. Subparagraph (C) provides that profits and losses of the
separate account must inure to the benefit or detriment of the policy owners and not the
insurance company. In addition, a threshold requirement of the § .6(b)(2)(iii) exemption is that
the trading must be for a separate account, and the current subparagraph (C) language (if added
to the definition of separate account, as recommended above) could disqualify a separate account
that contained insurance company seed money.

In addition, various types of fees and charges are assessed against and deducted from
insurance company separate accounts. Some of these are flat dollar amounts (e.g., an annual
administrative charge of $30 per year per annuity contract) while others are asset-based charges
{e.g., adaily charge at an annual rate of 1.25% of assets for mortality and expense risks)  The
Comfuisteeteetognizes that footnote 169 of the Notice states that the Agencies would not
considithqugititeyonayire 'deiktieHpegesfinaf theeiomupanies weynpangtdily tenipeyuranowte freeptieate
accouepgprefatsporfi fees dmiebatéd Ratthe inssestmentyperfaennahesapfithe aepanatotakibepate femoved on a
less frequent basis. Accordingly, there are almost always a certain amount of accumulated charges in a separate
account, and these amounts are not held on behalf of customers (since they belong to the insurance company). end of foot note
The

Committee recognizes that footnote 169 of the Notice states that the Agencies would not
consider profits to inure to the benefit of the insurance company due to "payment, out of separate
account profits, of fees unrelated to the investment performance of the separate account.”
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“§ _ .2(z) Separatte accoum! means

(1) an account established and maintained by an insurance company subject to
regulation by a State insurance regulator or a foreign insurance regulator;

(2) under which income, gains, and losses, whether or not realized, from assets
allocated to such account, are, in accordance with the applicable contract,
credited to or charged against such account without regard to other income, gains,
or losses of the insurance company; and

(3) where all profits and losses arising from the purchase or sale of a covered
financial position are allocated to the account and inure to the benefit or detriment
of the owners of the insurance policies supported by the account, and not the
insurance company; praaddel/, that this subparagraph (3) shall not apply to
amounts in the separate account that are attributable to:

(i) amounts allocated to or invested in the separate account to facilitate its
operations (e.g., seed money), or

(ii) amounts resulting from or derived from separate account charges (or
annuity contract or life insurance policy charges), including asset-based
charges.”




Page 18.
ag§ubparagrapln (C) (without revision) can also remain in § .6(b)(2)(iii) for separate
account trading on behalf of customers.

The first part of new subparagraph (3) above would narrow the defimition of saparate
account so that it only includes “variable™ separate accounts. This would mean that assets in
non-variable insurance company separate accounts, where investment performance is not passed
through to policy owners (where profits and losses may inure to the benefit or detriment of the
insurance company), would be included in the definition of genetal account.

The effect of the “provided™ clause in (3) above is that seed money and accumulated
charges in an account do not result in the account being excluded from the definition of separate
account. This clause is necessary because profits and losses attributable those amounts do inure
to the benefit or detriment of the insurance company. The result is that trading in a variable
separate account that is attributable to (i.e., assets in a separate account that are attributable to)
policy owners should qualify for the provision in § ,6(b)(2)(iii) (trading on behalf of
customers), even if the separate account contains assets that are attributable to seed money and
accumulated charges.(where the profits and losses are allocated to the insurance company).

Those variable separate account assets that are attributable to the insurance company
(reflecting seed money and accumulated charges) should be covered by the general account
exemption in §__.6(c) since the insurance company (not policy owners) bears the profits or
losses attributable to such amounts, and such assets are not insulated from claims of general
creditors (even where the other assets in the account are insulated).Foclfmtldfinate any
unceitaimt yame thiepegerdsahaitApendigsosteeuiidncdanifhy) thaldie) tef the g Nyt sed tegated? dovthed
definitieh, efcperetahawyonnésmeansalithanbated Aitibutabhatotfeeamse thamesnwb cliarge db kecamiph from the
liabilptitsikdriisi g H10 G anjnedterybo siness e fthneld psteame eodbenpeamymendation in section | 1.D below. end of foot

note To eliminate any
uncertainty' irathis iregerordenoegenticheidagnllyseiregateds reuireogentindheedaftnitiim e
genierial icodunh @y adbenasseksin sapardtarcounts that are avkinsikatest Gioangekd rasveith
gebenalesradisiomg winudd alsodranslwiadsinghendeiiisitiancef@engralyacsomnted4

Preferably, this would be done by including such a definition of "legally segregated” in the final regulations. It

could also be accomplished by including a statement in the adopting release or preamble to the final regulations

explaining that legally segregated means that those assets are not chargeable with liabilities arising out of any other

business of the insurance company. end of foot note

Einally, in accardance with the "legally segregated"” requirement in the definition of

general account, any other assets in separate accounts that are not insulated from claims of
general creditors would also be included in the definition of general account.
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gD. Section 3(c)(1) and 3(c)(7) Accounts

The proposed regulations define “covered fund™ to include any issuer that relies on the
exemptions in sections 3(c)(1) or 3(c)(7) of the Investment Company Act of 1940. These
exemptions are most commonly used by hedge funds and private equity funds. However, as
noted above, certain types of insurance company separate accounts also rely on these
exemptions.

Separate accounts used to fund or support bank owned life insurance (“BOLI"") may rely
on these exemptions. Subsection (d)( L){())affttee Wod bddear Bl be prarmiitss aabizaniding cantitty tto covpgage
in any proprietary trading or covered fund activity or investment that the Agencies determine
promotes and protects the safety and soundness of banking entities and the financial stability of
the United States. The Agencies have proposed to permit acquiring and retaining an ownership
interest in, or acting as sponsor to, certain BOLI separate accounts wnder this authority. Tihe
proposed rules would provide an exemption from the covered fund prohibitions and restrictions
on acquiring or sponsoring a BOLI product or separate account in § _.14(a).Foolimte®posed
exemppgom 1@4@)&1f@rdhe(nrmoa%tuld miﬁah@wmwmmmwse@me@@ Bigak @ entleiesinegnts, as
spon%‘i” ta"’&jﬁﬂf@ eﬁ?ﬁ’é‘ ceount g aranasabing f'@f‘ Wg‘l’?ﬁ;ﬁﬁ?ﬁ'ﬁﬁd’ ??”Fd to ensure

estments are not conduct a manner that raises the concerns er nded to

woulg Hr%%?‘ arﬁan& SHURRES 10 RYK e%@lﬁawég?m%% E%‘%Sd'LVF§éB R QJcéHRtP nklng
by a 3tad Inepitaisds mnﬁgatm@@@uw thlé&mh%ﬁﬂ@@ﬁhetnm@@rémuwm@md@mng
bankssastparoblaieys of Theefuatmattieensuppdijsnhss pridvisowmership interests in the separate account in

compliance with applicable supervisory guidance provided by the appropriate Federal regulatory agency regarding
B Q L I. The Agencies, according to the Notice, have structured this exemption in the proposed rule so as to allow a

rﬁiﬂ@"é‘mﬁ%t MW%S@%@@HU@M@@QQ@M 35 GG ETHBA Y0 M SenPRING compensation or
unceﬁﬂieﬂymsmmmgaimmsrmmmmmhmpmabﬂﬁymbpmtahhm aafdtp fifersotivdnesspditatekanrentitiss, which

the rélzé indisteEvienIavR) a9 1Be SeoPTytaRksfiptiohSIOMREND Shitteetidp deriinepriilksiebitib of the United
insurd teasré\mg'[%ﬁ%%g el gt §__.10(b)(5) of the proposed regulations, $'thei08Raed
SEFMATLL &5 iV [A/HicK Ard Mk I BRETHSUPSHERNCSTPMRAHAE HbEh BERANKINGANEIEE) Hke a
RRABECAuIR S rPprivkEe LAY Fulii§ epd WHTERIESPoposed exemption seems to assume that the

For example, the exemption would permit the insurer to make seed money investments in such accounts. end of foot note
a separate account for BOLI products, and (2) it
would permit banking entities to purchase and own insurance policies invested in or supported
by a 3(c)(1) or 3(c)(7) separate account. In short, it applies to both insurers as sponsors and to
banks as purchasers. The Committee supports this provision.

However, the proposed exemption for BOLI separate accounts may raise some
uncertainty as to an insurance company's ability to establish and offer other separate accounts
the rely on the section 3(c)(1) or 3(c)(7) exemptions. The Committee does not believe that
insurers are "sponsors,” as defined in § .10(b)(5) of the proposed regulations, of their own
separate accounts (which are part of the insurance company, and not a separate legal entity like a
hedge fund or private equity fund). However, the proposed exemption seems to assume that the




insurance companies are *‘sponsors” of BOLI separate accounts since § .14(a) provides an
exemption for "acting as spensor t6” such an account, and that ean only apply to the insuranee
company of which the BOLI separate account is a part.;0lf an exemption is neeessary for
insurers to create, establish and offer a BOLI section 3(c)(1) or 3(c)(7) separate account, then
logically such an exemption would also be necessary for insurers to create, establish and offer
other types of section 3(c)(1) or 3(¢)(7) separate accounts. Accordingly, the exemption allowing
insurance companies to "sponsor” BOLI separate accounts may, unfortunately, create some
uncertainty regarding whether an insurance company is the *sponsor” of its own separate
accounts.Footnote47

This uncertainty is increased because insurance companies are referred to as "sponsors™ of their own separate

acCALPED I PHEILOSHRAS aPeebin pRI6 Anshotilioh S HBViFNENd COrBBTY A PARMMOdteoufifd) AEForRPth
the in§{prdAdeedBsHzARS PEIRPBCEY EPEROFHE0 HAPTRA cres@ifiptici d ¥ifa patiain s fiengnd Jraistration
born $3ARENHHLIRS Jeoreterdmireuieah BaMueR PerERMIIHGE BEYRERREIIIE Q)i Pagke26a-2(a)
throus 6B WETIEG b RHERI™ AetRidRAONTOHTS Nep seeradosiiniasR (o TiNinme Bepesiaibi &t to
reguléRi6E A8 SRIvTSIBIRI e sleffeitint ahitpenas IR RO (VIRLE thetbeansies eblgtianequaRl to
sectié?PB{eK 1) and 3(c)(7) separate accounts used in other contexts, such as corporate owned life
insurané¥CCoEtANIbh ﬁE?WtHW@Blﬂ%@%@ﬂ%r@@ﬁﬁfﬁte%@tﬁgldbsﬁpg@tﬁlawm From
R ANSHEATPRLUNPRBY PEARRAHKS. ateeilln et HTalkx Huitiess Sfhaldheniey asaingit risk is
RYAIMIAS MRIAY QNERhEBEAENaHABENBBERE PIINABCRE EHTE ISP YOLIIERBEIILY faegassed
IhSArAhcR R RAR R WAV E SRS b sacs tefimitinndiesdpasaaimmgoanvinlé 2ayiety infepded toctsean
suppm,aﬂh%mﬁe@qegaufﬁdlﬂe%MpMWﬁe acCqypdsyai Ao hRASh SO0 YREVBSHP RFRIReRERAD this
effecl8PWY g,m?éilp(gv&;[ll%%@#ysoggﬂq q&(&}ﬁﬂe)rq;h%(gé( g dygnee would not be covered funds). end of foot note

In addition, this separate account activity by insurers is subject to
regulation and supervision by the state insurance regulators. These rationales apply as equally to
section-3{e){)and-3(e)F)—separate accounts used in other contexts, such as corporate owned life
insuranceFootnote49

Corporate owned life insurance, or "COLI," is used by corporations for the same purposes that banks use BOLI
(i.e. to manage and structure risks and obligations relating to employee benefit and retirement plans). See
discussion in the Notice at 148-49. end of foot note
and high net worth private placement products,Footnote50
Wealthy individuals and organizations may use private placement variable insurance products (funded by 3(c)(1)
or3(c)(7)separateaccounts)forestateplanningandotherreasons.endoffootnoteas they do to BOLI separate
accounts. These types of activities are equally part of the business of insurance that the
regulations should accommodate, and they pose no risk to the safety or soundness of the
insurance company (or the U.S. financial system); indeed, issuing a wide variety of products
supports the financial soundness of insurers.Footnote51
Since this supports the safety and soundness of the insurance company banking entity, and in the aggregate
industry-wide the financial stability of the United States, the Agencies can adopt the proposed exemption under
subsection (d)(1)(J) of the VVolcker Rule. end of foot note
The regulations should not have the unintended
effect of eliminating an insurer's ability to offer these products.



lmg regard: the E§8€ Sthdy noted that iRSUFaREs coOmPpanies interfacs with the Voleker
a%nlggﬂ g;y&g{g %5 marksf IRYESIOFs; But alss as providsrs of Broduets that ars Investmsnt vehicles:

“Some commenters also expressed concerns that some separate account products could
be included in the definitions of hedige fund' and ‘private equity fund’ ... because the
definition includes funds required to be registered under the Investment Company Act,
but for the exclusions under Sections 3(c)(1) or 3(c)7), Agentiéss staulfl! exeminee this
careflliy so as nor to precilde certain insuwanace pratiintss that may not have heen
intendéeld to be limiaed! by the Wolcker Rull’’Footnote52Study,supranotel,at75(emphasisadded).

Therefore, in order to eliminate any uncertainty and to appropriately accommodate this
aspect of the business of insurance, the Committee recommends adding a new subsection
__.14(c) to the proposed regulations, to read as follows:

*§  -ld(c) Inswanoee Comparny Section 3(0)() amd! 3(c)(7) Acemumss. The prohibition
contained in § .10(a) does not apply to the acquisition or retention by a regulated
insurance company of any ownership interest in or acting as a sponsor to a covered fund
that is an account of the insurance company.”

The Committee notes that certain types of these 3(c)(1) and 3(c)(7) accounts may not

meetnh@odeﬁlﬁbvgﬂaﬂf |§eﬂ?é'9tr‘?1a3?8%0§’(%@@w%@&ﬁf?%&@%?ﬂm@%%eﬁéﬁﬁgg%d through to the po

QY\éngéhBarate accounts under state insurance law. Accord] g
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The Committee also notes that this recommended exemption would only apply to insurers
as sponsors and not to banks as purchasers; in that context, banks would have to rely on, and
comply with, § .lI4@)(L).

Finally, as noted above, this recommended exemption also is intended to cover seed
money investments and amounts attributable to fees and charges that may be retained if the
account.




IT1. €ageiisién Conclusion

The Committee very much appreciates the opportunity to comment on the proposed
regulations. The Committee recognizes that the Dodd-Frank Act imposed tremendous rule-
making burdens on the Agencies (and hence their staffs), and that a great deal of very hard work
has gone into implementing the Volcker Rule. The Committee submits its views and
recommendations in hopes that they further the common goals of implementing the Volcker Rule
in a way that is effective and reflects Congressional intent to appropriately accommodate the
business of insurance, and the Committee hopes that the Agencies find these views useful and
helpful. We would be more than happy to answer any questions or provide any further
information that would assist you in completing the difficult task in finalizing these regulations.

The members of the Committee very much appreciate your consideration of the views
expressed above. If you have any questions, please feel free to contact the undersigned.

Respectfully submitted, signed

SUTHERLAND ASBILL & BRENNAN LLP

Stegghen E. Roth

Erederick R. Bellamy

FEOR THE COMMITTEE OF ANNUITY
INSURERS

CC: Gary Gensler
Chairman
Commodity Futures Trading Commission
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THE COMMITTEE OF ANNUITY INSURERS
MEMBER LIST

MEMBER LIST

AEGON Group of Companies
Allstate Financial
AVINAUSA Qopraedioom
AXA Equitable Life Insurance Company
Commonwealth Annuity and Life Insurance Company
(a Goldman Sachs company)

CNO Financial Group, Inc.
Fidelity Investments Life Insurance Company
Genworth Financial
Great American Life Insurance Co.
Guardian Insurance & Annuity Co., Inc.
Hartford Life Insurance Company
ING North America Insurance Ceorporation
Jackson National Life Insurance Company
John Hancock Life Insurance Company
Life Insurance Company of the Southwest
Lincoln Financial Group
MassMutual Financial Group
Metropolitan Life Insurance Company
Nationwide Life Insurance Companies
New York Life Insurance Company
Northwestetn Mutual Life Insurance Company
Ohio National Financial Services
Pacific Life Insurance Company
Protective Life Insurance Company
Prudential Insurance Company of America
RiverSoutce Life Insurance Company
(an Ameriptise Financial company)
SunArmetica Financial Group
Sun Life Financial
Symetra Financial
The Pheenix Life Insurance Company
TIAA-CREF
USAA Life Insurance Company



