BRAZOS HIGHER EDUCATION AUTHORITY, INC.

2600 Washington Ave.
P.O. Box 1308

January 12, 2012

Jennifer J. Johnson

Secretary

Board of Governors of the Federal Reserve
System

20" Street and Constitution Ave., NW.
Washington, DC 20551

Docket No. R-1411

Via E-Mail:
regs.comments@federalreserve.gov

Re: Credit Risk Retention

Ladies and Gentlemen:

Brazos Higher Education Authority, Inc. (“Brazos”) appreciates the opportunity to submit
this additional letter to the Board of Governors of the Federal Reserve System (the “Board™)
regarding Credit Risk Retention; Proposed Rule, 76 F.R. 24090 (April 29, 2011) (the “Proposed
Rule”). The Proposed Rule was published by the Agencies pursuant to the requirements of
Section 941(b) of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (the
“Dodd-Frank Act”). Reference is hereby made to the prior letter dated July 5, 2011 that was
previously submitted by Brazos regarding the Proposed Rule.

Background

Section 941(b) of the Dodd-Frank Act directs the Agencies to adopt rules requiring a
“securitizer” to retain a portion of the credit risk of securitized assets. Section 941(b) defines
“securitizer” as: (A) an issuer of an asset-backed security; or (B) a person who organizes and
initiates an asset-backed securities transaction by selling or transferring assets, either directly or
indirectly, including through an affiliate, to the issuer.

In the credit risk retention proposing release (the “Proposing Release™). the Agencies
provide helpful clarification by interpreting the reference to an “issuer of an asset-backed
security” in clause (A) of this definition as referring to the “depositor” of the ABS, which is
consistent with how that term has been defined and used under the federal securities laws in
connection with ABS.' In the Proposing Release, the Agencies also note that clause (B) of this
definition refers to the “sponsor” of a securitization transaction and that the sponsor would be
responsible for ensuring compliance with the risk retention requirements.

! Proposing Release at 24099. Regulation AB defines “depositor” as “the depositor who receives or purchases and
transfers or sells the pool assets to the issuing entity.” In other words, clause (A) of the definition of a securitizer
refers to an intermediate SPE in a classical two step securitization structure.



As such, under Section __.3(a) of the Proposed Rule, the “sponsor” of a securitization
transaction is required to comply with the risk retention requirements set forth in the Proposed
Rule. The Proposed Rule defines sponsor as “a person who organizes and initiates a
securitization transaction by selling or transferring assets, either directly or indirectly, including
through an affiliate, to the issuing entity.”

A key feature included in the definitions of “securitizer” and “sponsor” is that an entity
transfer assets directly or indirectly to the issuing entity.

Limited Recourse Revenue Bonds

Like most nonprofit student loan companies and state agencies that finance student loans,
Brazos originates and acquires student loans directly with the proceeds of taxable or tax-exempt
bonds that it issues. The bonds are issued as limited recourse revenue bonds that are payable
from and secured by the student loans that are originated or acquired. Unlike a traditional
securitization, Brazos does not sell or transfer assets directly or indirectly to an issuing entity;
rather, Brazos itself is the issuing entity. Therefore, neither Brazos nor any other entity involved
in a bond financing conducted by Brazos, is a “sponsor” under the Proposed Rule or a
“securitizer” under the Dodd-Frank Act. This conclusion is not a technicality. Brazos retains
100% of the assets and pledges them in support of securities that Brazos itself issues. This is
completely different from the types of securitizations to which the rules are intended to apply,
which involve transfers of assets (and their attendant risk) by the sponsor to another entity for
securitization by that other entity. In a transaction without a sponsor or a securitizer, neither the
Proposed Rule nor the Dodd-Frank Act requires risk retention.

Clarification Sought

Section .21 of the Proposed Rule contains an exemption for ABS that meets the
definition of a “qualified scholarship funding bond” as set forth in Section 150(d)(2) of the
Internal Revenue Code. In addition, Section .21 of the Proposed Rule contains an exemption
for securities issued by states and state agencies.

Historically in the student loan markets, however, almost all qualified scholarship
funding bonds and municipal bonds have been issued in transactions that do not involve a
transfer of assets by a sponsor or depositor to an issuing entity. To the contrary, these securities
have typically been issued directly by the nonprofit student loan companies or state agencies
under a limited recourse revenue bond structure.

We request clarification either in the adopting release or in the final rule itself that neither
the qualified scholarship funding bond exemption nor the municipal bond exemption is intended
to suggest that the risk retention rules apply where the transaction involves no sponsor.

Specifically, Brazos requests adding a new clause to Section _ .21(c) (Rules of
Construction) of the Proposed Rule as follows:

“Clauses (a)(3) and (a)(4) above have been included to exempt state/state agency bonds
and qualified scholarship funding bonds, respectively, issued in securitization transactions
involving a sponsor as defined in section __.2. Such exemptions shall not be construed to mean




that the risk retention requirements of this part shall apply to asset-backed securities issued in
transactions that do not involve a sponsor.” See the attached PDF.

*okk

We very much appreciate the opportunity to provide the foregoing comments on the
Proposed Rule. We are available at your convenience to discuss our comments. Should you
have any questions or desire any clarification concerning the matters addressed in this letter,
please do not hesitate to contact the undersigned at (254) 753-0913 or
murray.watson@brazos.us.com.

Very truly yours,

BRAZOS HIGHER EDUCATION AUTHORITY,

T\TI‘“

e e S

Name: Muna}aWatson Jr. i

Title: General Counsel

ce: Flora H. Ahn
Senior Attorney, Legal Division

Benjamin W. McDonough
Senior Counsel, Legal Division

April C. Snyder
Senior Counsel, Legal Division

William F. Treacy, Ph.D.
Advisor, Division of Banking Supervision and Regulation
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asset-backed securities issuod in a
securitization transaction:

(A) For which credit risk was retained
as required under subpart B of this part;
ar

(B} That was exempted {rom the credit
risk retontion requirements of this part
pursuant to subparl I of this part;

(ii) Is structured so that it involves the
issuance of only a single class of ABS
interests; and

(iii) Provides for the pass-through of
all principal and interest payments
received on the underlying ABS (net of
expenses of the issuing entity) to the
holdors of such class.

() This part shall not apply to any
sccuritization transaction if the asset-
backed securities isgned in the
transaction are:

(1) Collateralized solely (excluding
cash nnd cash cquivalents) by
obligations issuad by tho United Ststes
or an agency of the United States;

(2) Collateralized sololy (excluding
cagh and cash equivalents) by assets that
are fully insured or guarantoed as to the
payment of principal and intercst by the
United States or an agongy of the Unitod
States {othor than those referred to in
puragrapl (a)(1)G) of this section); or

(1) Fully gunrantod as to the tisnely
payment of principal and interost by the
United Statos or uny agency af tha
United Stntesy oo f2

{¢) Hllll.i(?f construction, k
Securitization lransactions invaolving tha
issuanco of asset-backed securitivs that
are vithor issuaed, insured, or guarunteed
by, or ars collateralized by obligations
issuad by, or louns that are issuod,
insured, or guaranteed by, the Fedaral
Nativnal Mortgage Association, the

* Tedoral Home Loun Mortgage

Cm‘tm‘ntion. or o Fedaral howe loan
bank shall not on thal busis qualify for

. exomption under this setion,

§_.22  Safo harhor for cevinin foreign-
relaled transactions,

() In general. ‘this part shall not
upply to a secuvitization transaction if
ull the following conditions nre met:

(1) The securitization transaction is
not required to bo and is not registorod
undor the Securities Act of 1933 (15
U.8.C. 773 et seq.);

(2) No more than 10 percent of the
dollar value by proceeds (or equivalent
if sold in & foreign currency) of all
classes of ABS interosts sold in the
securitization transaction are gold to
U.S. persons o for the account or
bunefit of U,S. persons;

(3) Neither the sponsar of the
securitization truusaction nor the
issuing entity is:

(i) Ghartered, incorporated, or
organized under the laws of the Uniled

States, sny Stato of the United Stales,
Lhe Disirict of Columbia, Puerto Rice,
the Virgin Islands, or any other
possession of tho Uniled Stutes (coch of
the loregeing, & “13.8. jurisdiction”);

(i1) An unincorporated branch or
olfice (wherever locatod) of an entity
chactered, incorporated, or organized
uuder the lews of a U.S. jurisdiction; or

(iit) An unincorporated branch or
office located in a U.S, jurisdiclion of an
entity that is chartered, incorporated, or
organized under the laws ol a
jurisdiction other than a U.S.
jurisdiclion; and

(4) if the sponsor or issuing entity is
chartered, incorporaled, or organized
under the laws of a jurisdiction other
than a U.S. jurisdiclion, no raore than
26 porcent (as delerminoed based on
unpaid principal balunce) of the assots
that collsteralize the ABS intorests sald
in the securitization transaction were
acquired by the spousor or issuing
entity, dizectly or indirectly, from:

(1) A consolidated uffiliate of tho
sponsor or issuing entity that is
chortered, incorparated, or organized
under the laws of a U.S, jurisdiction; or

(1i) An unincorporated brauch or
office of the sponsor or issuing enlily
that is located in o U.S, jurisdiction.

(b) Evasions prohibited. In view of tho
objective of these rules and the policies
undorlying Section 15G of the Exchango
Act, the safe harbor describad in
paragraph (a) of this section is not
availablo with respect to any travsaction
or sevies of transuclions that, although
in technical compliance with such
paragraph (), is part of u plan or
schemo to evade tho requirements of
section 15G and this Regulation, In such
cuses, complianco with section 156G and
this part is required.

§ .23 Additional exempiions.

(a) Sscuritization transactions., The
federal agenciss with rulowriting
authority under section 18G(b) of the
Fxchange Act (15 1.5.C. 780-11(h))
with respuct to the type of assots
involved may joinlly provide a total or
parlial exemption of any securilization
transaction as such agencies determino
may be appropriate in the public
interest and for the prolection of
inveslors,

(b) Exceptions, uxemptions, and
adjustments, "Il Fadoral banking
agencies and the Commission, in
consultation with the Federal Housing
Financo Agency and the Department nf
Housing and Urhan Dovelopmant, may
jointly audopt or issue exemptions,
excaptions or adjustments to tho
raquiroments of this part, including
uxomptions, exceptions or adjustnents
for classes of institutions or ussels in

accordance with section 15G(¢) of the
Exchange Act (15 U.S.C. 780-11(s)).

Appendix A to Parl __ —~Additional
QRM Standards; Standards for
Determining Acceptabls Sources of
Borrower Funds, Borrower's Monlhily
Gross Income, Monthly Housing Debt,
und Total Monthly Debt

1. Borrower Fundy to Close

A. Cash and Savings/Checking
Accounts as Acceptuble Sources of
Fands

1. arnest Money Dapaosit

a. The lender must verify with
documeontation, the deposit nmount and
source of funds, if the amount of the
carnost money deposit:

i. Exceeds 2 percent of the sales price,
ar

il, Appears excessive baged on the
borrower’s history of accumulating
savings. Satisfactory documentation
includes:

iii. A copy af the borrower's cancelled
check

iv, Certification from the deposil-
holder acknowledging receipt of funds,
or

v. Separatc evidence of the source of
funds.

b. Separate evidence includes a
verification of deposit (VOD) or bunk
stalemncnt showing that the avorage
balance was sufficient {o cover the
amoun! of tho carnest nonay deposit, at
the lime of the deposit.

2, Savings and Checking Accounts

a. A VOD, along with the most recent
bank slatement, may be vused to verify
savings and checking accounts.

b. If there is a large increaso in an
account, or the account was vocently
opened, the londor must obtain {rom the
harrower a eredible explanation of the
source of the funds,

3. Gash Saved ut Home

d. Borrowars who have saved cush at
home and are eble to adequately
demonstrate the ability to do so, are
permitted to have this money included
as an acceptable source of funds to closo
the morlgago.

b, To include cash saved at home
whaen assessing the borrower’s cash
assots, the:

i. Monay msl ho verified, whether
doposited in a financial institution, or
hold by the escrow/title company, and

ii. Borrower must provide satisfactory
evidenco of the ability to accumulate
such savings.



