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Mr, Thomas J. Curry
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250 E Street, SW.

Mail Stop 2-3

Washington, D.C. 20219

Re: Regulatory Capital Rules: OCC Docket OCC 1D-2012-0008, 0609; Basel 131
Eederal Reserve Board Docket No. R-1442; Basel 11l EDIC Docket RIN 3064-
AD95, AD96

Dear Ms. Johnson, Mr. Feldman and Mr, Curry:
Introduction

State Farm Mutual Automobile Insurance Company (*State Earm Mutual™), a savings and
loan holding company (SLHC)), appreciates the oppottunity to submit these comments on the joint
notices of proposed rulemaking (the “Proposals™) regarding capital requirements published by the
Office of the Compitrolller of the Currency (the “OCC™), the Board of Governots of the Federal
Reserve System (the “Board™), and the Federal Deposit Insurance Corporation (the “FDIC™)
(collectivelly, the “Agencies™) in the Federall Register on August 30, 2012." Our comments are
directed primaxily io the Board, as the federal regulator of SLHCs.

State Farm Mutual fully supports the fundamental goals of capital adequacy that underlie
the Proposals. However, rigorous analysis will clearly demonstrate that utilizing the Basel
banking-anientted framework for SLHCs engaged predomimnanilly in the business of imsurance
(hereinafter, “insurance-based SLHCs™). does not satisfy these goals. Instead, this framework
woulld utilize measutes that could fail to identify significant financial problems occurring within the
SLHC and may encourage capital management practices that could make insurance-based SLHCs
financtall)ly weaker. 1n contrast, insurance risk-based capital (RBC) eaptures the risks associated

Regulatory Capital Rules: Regulatory Capital, Impiementation of Base! 111, Minimum Regulatory Capital
Ratios, Capita] Adequacy, Transition Provisions, and Prompt Corrective Action, 77 Fed. Reg. 52,792 (Aug.
30, 2012); Regulatory Capitall Rules: Standardized Approach for Risk-weighted Assets; Market Discipline
and Disclosure Requirements, 77 Fed, Reg. 52,888 (Aug. 30, 2012),
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with insurance operations and investments in a manner that is tailored to the business models and
asset utilization strategies of insurance-based SLHCs. This is especially true where the top-tier
holding company is a functionally regulated operating insurance company itself,

We are cognizant of the extraordinary responsibilities, complex issues, and umprecedented
number of rulemakings the Board is responsible for addressing under the Dodd-Frank Walll Street
Reform and Consumer Protection Act (“Dodd-Framk Act™).? We also understand that, within the
universe of entities the Board supervises, SLHCs such as State Farm Mutual comprise just a small
part. Nonetheless, it does not appear that the Board gave sufficient, if any, consideration to
insurance-based SLHCs or to the most appropriate and effective alternatives to implement
congressionall directives. Instead of recognizing fundamental differences between different types of
SLHCs, the Proposals treat all SLHCs as financial conglomerates that are supposedly easily
regulated under traditionall and evolving bank capital standards developed through the Baset
process. and would simply sgueeze these companies into the existing Basell framework.

To the extent the Proposals did address the unique needs of insurance companies, they did
so almost exclusively by focusing on how the Board should treat an insurance subsidiary within a
larger banking organization. Unfortunately, the failure to recognize the opposite situation—where a
thrift is a smalll part of an insurance-based SLHC-4difleats congressiomall intent to achieve capital
adequacy by imposing an ill-fitting and structurally flawed, bank-oriented standard on companies
that have starkly different business models, risk exposures, and capital needs than banks and
traditionall bank holding companies (BHCs). Far from promoting safety and soundness for
insurance-based SLHCs, these bank-oriented rules and requirements are counterproductive and
would promote capital structures and practices that undermine prudential management of an
insurance company.

In addition, as a practical matter, this regulatory mismatch creates tremendous and costly
difficulties in the recordkeeping, accounting and reporting requirements for a number of iinsurance-
based SLHCs, while offering little, if any, commensurate benefit to regulators in understanding the
capital needs and financial state of the companies impacted. For a company such as State Fanm
Mutual, the Proposals would require a significant duplication of its accounting systems by requiring
the adoption of Generally Accepted Accounting Principles (“GAAP™) in addition to Statutory
Accounting Principles (“SAP”). Adopting GAAP would entaill a multi-year implementation effort,
with initiall startup and subsequent maintenance costs estimated in the hundreds of millions of
dollars over a ten-year period.’ These costs would be imposed notwithstanding, the fact that our
existing SAP system, which is mandated by state law, provides a proven and far more reliable
foundation in giving the Board the information it needs to ensure our financial strength. In fact, the
Proposals are in direct conflict with the prudential RBC requirements set by state functional
regulators of insurance companies and Congress’s direction to preserve such functional regulation,
which may also run afoul the McCarran-Fergusom Act of 1945

2 Pub. L. No, 111-203 (2010).

*  These figures do not include the high opportunitty costs associated with dedicating top-level financial

managers and executives, as well as systems employees and related resources, toward implementing the mew
accounting system as opposed to focusing on matters that meaningfully benefit the business operations,

Y 15U.8.C. § 1011 etseq.



We respectfully submit that the Proposals are not what Congress directed the Board to
effectuate under the Dodd-Frank Act and nothing in the law compels the Board to apply these bank
standards to insurance-based SLHCs, Given the tremendous inherent problems created by the
Proposals for insurance-based SLHCs, State Farm Mutuall believes these deficiencies must be
addressed through the Board's additionall study and consulltation with insurance experts both inside
and outside of governmenit, followed by a new notice and comemenit rulemaking concerning such
SLHCs.

Our comments below explain in more detaill why we believe additional analysis followed by
a new proposed rule is the best course of action. These comments adidress:

State Farm Mutual’s history and the role of its thrift as part of the State Farm enterprise.

A description of State Farm Mutual as ail operating insurance company fumctionally
regulated on a consolidated basis under state Jaw and the conceptuall fallacy of regulating
an insurance-based SLHC in the same manner as a BHC.

The superiority of the existing RBC requirements and the solvency framework for
insurers required under state law compared to the Basel capital framework.

A review of SAP and the lack of justification for requiring insurance-based SLHCs using
only SAP to prepare GAAP financial stataments.

Congress's treatment of insurance companies under the Dodd-Franik Act, its direction to

preserve functional regulation, and why the Basel rules are not required to be imposed
on insurance-based SLHCs.

Implications under the McCarnran-Fergusom Act.

Specific flaws in the Proposals as they apply to insurance-based SLHCs,

- Alternative approaches that support the need for further analysis by the Board as part of
a new and separate mulemnaking.

I. Background on State Farm and its Thrift

State Farm Mutual is a state-regullated mutual insurance company that was established in
1922 and is the parent of the State Earm group of companies. Headquartered in Bloomington,
lllinois, State Farm Mutuall itself is the largest insurer of automobiles and, through its subsidiaries,
the largest insurer of homes in the United States, State Farm Mutual and its subsidtaries comprise
nine property and casualty insurance companies, four life insurance companies, and a smalll mamber
of noninsurance entities, including State Fanm Bank, E.S.B. (the “Thrift"), an EDIC-insured federal
savings bank established in 1999.

The State Farm Mutuall group is a multiple-line insurance provider with its primary business
focus on personal lines of insurance, and the vast majority of its customers are individuals, families,
and small businesses. State Farm Mutual is a “grandfathered” unitary SLHC, as defined in Section



LO(c)(9)(C) of the Home Owners’ Loan Act (“HOLA™).® State Farm Mutual established the Thrift
in 1999 to suppout its key organizational objectives and to provide an additional source of
diversified income. The Thrift helps State Farm Mutual to enhance present and future imsurance
customer relationships through the offering of banking products and services. With the addition of
the Thrift, State Farm Mutuall has been able to respond to its customers’ demands for an efficient
and convenient “one-stop shopping” source of products and services for the broad range of their
financedal services needs. From the consumer's perspective, the affiliation between an imsurance
company and a bank provides important benefits, including the security of fimancial strength,
convenience, more consistent and personalized service. and account-maintenance efticiencies.
Moreover, the Theift injects competition into the market for banking produets and services,
expanding consurmer cholces.

Quite simplly, being able to offer the Thrift's products and services to the State Earm group's
insurance customers enhances and solidifies its customer relationships and establishes kang-term
goodwilll. Customer satisfaction with the Thrift's products augments loyalty to State Earm Mutual
and thus contributes to the success of the overalll operations of the State Farm group.
Notwithstanding these benefits, however, the Thrift remains a small part of the State Farm group’s
totall operations.

As of December 31, 2011,° the State Famni group held consollidated assets of @pproximately
$197 billion, totall liabilities of approximatelly $136 billion, and total net worth of @pproximately
$61 billion. More than 91% of the consollidated assets of the State Farm group are related to the
insurance operations (see Figure 1), and the insurance operations account for more than 98% of the
group’s total revenues (see Figure 2). The Board of Directors of State Farm Mutual, in the exercise
of its business judgrment, regularly reviews this capita] position and the risks undettaken by the
company and its subsidiaries.

Other non-

Ins
Adfill ,
0.56%

| ile2 r
Atit
9LUBH

Figure 1: Consolidated Assets

¥ Section HHENI)HC) of tie HOLA refers to acompany that was zn SLHC on May 4, 1999 {or became an
SLHC pursuant to an application pending on or before May 4, 11999) and thai, inter afia, continues to control
not fewer than one savings association that it controllled on May 4, 1999. 12 U.S.C. § 1467a(c)(9)(C). Ifa
savings association so Gonirolled qualifies as a “qualified thrift lender™ as defined in § 10{m) of the HIOLA.,
then its SLHC parent is not subject to the 1 lOLAs restrictions on certain SLHC activities. 1IRU.SC. §
1467a(m),

® The figures cited are based on State Farm Mutual's unaudited estimates using SAP as the basis tor the
insurance affiliates.”
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Figure 2: Consolidated fRovamues

I1. State Farm Mutual, is both an SLHC and an Operating Insurance Company that is
Functiomally Regullated on a Consolidated Basis

A, Financiall Regulafion of State Farm Mutual as a Top-Tier Holding Company

It must be emphasized that Stale Farm Mutual, the holding company for the Slate Farm
group of compamies, and which is the regulated SLHC, is a regulated insurance company in its own
right, It is not a shell nor is it simply a holding compamy. State Farm Mutual and its holding
company system are directly regulated by the Illinois Departmemt of Insurance (the “Illinois
Department”). Consequemitly, all parts of the Stale Farm group are comprehensiwvelly regulated. All
of State Farm Mlutual’s subsidiaries, as assets of Stale Farm Mutual, are subject to holding company
system examimation by the [llinois Department. Indeed, there is no matetial aspect of our business
that is not currently subject to comprehensive prudential regulation by either state or federal
regul&ttolt&i

Insurance is among the most highly regulated industries in the United States, lmsurance
companies are subject to strong stale solvency rules and regulations governing operations and

In addition to the Board's regulation of State Farm Mutual as an SLHC and state regulation of the holding
company system, the material operating subsidiaries are subject to direct state or federal regulation. For
example, the Thrift is regulated by the OCC and the FDIC, State Farm Mutuall and each of its imaurance
subsidiaries is regulated by the insurance department in its state of domicille, and the investment mamnagement
and broker-dealer subsidiaries of State Farm Mutuall are regulated by the Securities and Exchange
Commiission. Indeed, the presence of comprehensive regulation, both at the holding company and subsidiary
levels, and with regard to specific activities, leaves lis puzzled as to why the Board made the blanket
assertion that the Basell framework must be applied to all insurance-based SLHCs in order to avoid
regulatory arbitrage. Not only did the Board fail to identify where these arbitrage concerns might exist and
explain why they were harmful, any limited circunstances offering theoreticall arbitrage “opportunities”
within an SLHC like State Farm Mutual are more than offset by countervailing considerations and costs.
Consequently, 8 mere reference te a perpicious sounding term sueh as “regulatory arbitrage™ should not serve
as the foundation for a raclicall overhaul of the eapital rules governing insurance-based SLHCs.




investments. Solvency regulations are designed to ensure that all insurance companies, iincluding
State Farm Mutual, have the financial ability and liquidity to pay claims. For example, insurers
prepare fiimancial statements on the basis of SAP that are generally more conservative than GAAP in
the valuation of assets and liabilities designed to satisfy these solvency and claims paying
objectives. Further, while State Farm Mutual has little in the way of off-balance sheet exposures,
statutofy accounting rules require insurers like State Farm Mutual to disclose any off-balance sheet
exposures that represent a matesial contingency,

In numerous trade association and individual company discussions with Board staff, efforts
were made to identify the Board's concerns with state regulation of insurer capital and financial
condition that could be addressed in setting capital rules for SLHCs. We are unaware of any
concerns expressed other than that state rules do not provide for “consolidated” regulation—that is,
insurance groups are regulated on a legal entity basis rather than a group basis. However, we
believe the Board’s uneasiness on consolidation relating to insurance-based SLHCs can be fully
addressed if it takes a more holistic view on how slate insurance regulation operates to promote
capital adequacy and fimanciall strength of insurance companies within a group (including affiliates
and subsidiaries) as opposed to a formalistic approach that ignores the economic realities of the
entities subject to regulation. This is especially true where an SLHC is a functionally regulated
insurer itself, Indeed, there are numerous steps the Board could take that would ensure its proper
recognition of state functional regulation of insurers as both appropriate and adeguate in satisfying
consolidaied regulatory requirements.

First, the Board should formally acknowledge and accept the conclusions of its own staff
that the business of banking and the business of insurance are fundamentally different—as are the
regulatory rules governing each industry’s distinct business models.* Such acknowledgementt would
be fully consistent with Board Chainnan Benjamin Bernanke's statement to Congress diistimguishing
the regulatory requirements for banking and insurance.” To better appreciate this regulatory
mismatch, it is helpful to consider the reverse situation. For instance, the Board would likely object
to the appropriateness and sensibility of any effort seeking to apply insurance rules to an entire
BHC simply because the BHC owned an insurer as a smalll part of its business. At aminimum, we
suspect the Board would contend that imposing insurance rules on a BFIC would create
extraordinary complications in the bank's ability to manage its risk and capiitall in a sound maiimer.
However, this is exactly the type of regulatory approach the Board proposes for an iisurance-based
SLHC owning a much smaller thrift. without any regaid for the unnecessary problems created by
mandating that an insurance-based SLHC abide by anomalous banking rules.

Report of the NAIC amid the Eederal Reserve System Joint Subgroup on Risk-Based Capitall and
Regulatory Arbitrage (May 24, 20602).

% See Monetary Policy and the State of the Economy: Hearing Before the H. Fin. Services Comm. 112th
Comrg. (July 1B, 2012) (“The Federal Reserve will impose capitall requirements at the holding company level
to make sure that overalll the company is welt capitalized but even in doing that we willl try to take imto
account differences between insurance companies and other types of firms.... [Tjhere'll be a lot of
similarities, admittedly, at the holding company level. But we recogniize that insurance companies have both
a different compaosition of assets and a different set of liabilities and appropriate regulation needs to take that
into account.™) (testimony of Ben Bernanke, Chairman of the Board of Governors of the Fedesall Reserve
System).



Second, given the differences between banking and insurance, the Board should
affirmatively recognize and accept state-based functional regulation as providing more zppropriate
and specifically tailored financial and regulatory mechanisms designed to manage risk and ensure
the capital adequacy of insurance companies. To a limited extent, the Proposals attempted to
accommodate insurance issues within the context of the Basel framework. However, such
provisions were clearly directed to situations in which the insurer is a smaller subsidiary within a
larger banking organization. Consequently, as applied to insurance-based SLHCs, the supposed
accommodations are at best insufficient and. at worst, actually produce more harm by creating
conflicts with state regulatory reguirements, encouraging unsound asset-liabillity mismatches, and
improperly weighting assets within the holding company system. Once again, these problems are
exagerbated for insurance-based SLHCs like State Farmn Mutuall that are functionally regulated
operating insurance companies in their own right.

Third, the Board should recognize the qualitative fact that State Farm Mutual and its
insurance subsidiaries are subject to comprehensive supervision and regulation by the states. This
includes strict REBC required by state insurance law and regulation. Because State Farm Mutual is
itself not only an insurance holding company, but also a licensed operating insurance company, it is
subject to statutory investment limitations and solvency requirements enforced by the lllinois
Department. These rules are specilically designed to address the particular risks facing imsurers,
which are starkly different from those facing banking institutions. State Farm Mutual, as an
insurance company itself, is subject to substantiall financdidl, solvency and market conduct
regulation. This comprehensive supervisory framework is similar in approach to the supervisory
systern developed by bank regulators for BHCs and SLHCs that are net Insurance eompanies, but it
has been designed {6 speeifically address the business of insuranee and the risks imsuranee
companies face. The insurance supeivisery framework has been developed over time by the
Nationall Assgeiation of Insurance Commissioneis (“*NAIC") and s best defined by seven core areas
of feeus, whieh inelude:

* Regulatory Reporting

e Disclosure and Trangparency

o On-site Risk-focused Excaminations

o Reserves, Capital Adequacy and Solvency

e Regulatory Control of Significant, Broad-based Risk-related Tiramsactioms/Activities
e Preventive and Corrective Measures, Including Enforoement

o Exiting the Market and Repeivership

The combination of direct state regulation of specific insurance operations and imvestments,
and insurance holding company laws means every area and aspect of State Farm Mutual’s business
is subject to close regulatory scrutiny. Under state law, there are simply no “regulatory shadiows”
within which any aspect of the enterprise’s operations could hide. While we recognize that federal
regulation of SLHCs provides an additional layer of supervision and capitall regulation sought by
Congress, existing functional regulation should not be ignored or displaced where it is working.



Given the existing comprehensive and consollidated regulation of State Farm Mutual as an SLHC
that is itself a regulated insurance company, as well as of each of the State Farm insurance company
subsidiaries that are part of the State Farm group, we believe (he Board should have proposed
utilizing, or sought comment on how to utilize, state regulation of insurance-based SLHCs as part of
its consolidated capital framework.

B. AlG Does Not Justify Establishing Inappropriate and Ceunterproductive
Standards for Insurance-Based SLHCs

Notwithstanding the existing presence of effective functional regulation for top-tier
insurance-based holding companies like State Farm Mutual, on numerous occasions the Board’'s
senior leadership and staff have indicated to the insurance industry and Congress that the Basel
framework is required for insurance companies in order to avoid another AIG and the need for a
taxpayer bailout. As a substantive regulatory matter, however, this is truly a non-sequitur. Top-tier
insurance-based holding companies like State Farm Mutuall are subject to state holding company
statutes that impese strigt oversight of aftiliate transactions, which substantiallly restrict a company’s
ability to engage in regulatory arbitrage. Moreover, nething that eceuived at AlG, including the
diffieulties experienced in Its securities lending program, warrants or justities imposing a regulatory
regime that dees net maieh the business model and economie reality of the SLHC being regulated
and thai esuld actually weaken the SLHC.

It is unnecessary to repeat lit detail the well-documented history of AIG’s financial distress,
but it is important to distinguish AIG from enterprises like State Farm Mutuall that are top-tier
insurance-based SLHCs. Unlike State Farm Mutual, AlG’s holding company was not a functionally
regulated insurance company and the lack of effective supervisory oversight of holding company
activities and risk management practices across that enterprise was centrall to the company’s overall
liguidity crisis in 2008."° This lack of effective supervisory oversight is not a factor for top-tier
functionally regulated insurance-based SLHCs such as State Farm." We are not arguing against
applying strong capitall standards at the holding company level. Rather, we are urging the Board to
adopt standards thal best match the insurance business model that is at the heatt of the risks the
Board s seeking to aveid. In sum, nothing that occuiied at AIG alleviates the Beard’s
responsibility to utilize capital and reporting standards that are most appropriate and effective for
insurance-based SLHCs, or from acknowledging and deferring to existing functional regulatory
authorities and standards that already work.

. Insurance Risk-Based Capital Requirements are Superior to the Basel Eramework for
Insurance-Based SL.HCs

A critical component of solvency regulation is the maintenance of adequate capital and
resarves!® The insurance RBC calculation is intended to assess the capital adequacy of insurers and

®  See e.g., Financial Crisis lmguiry Report: Final Report of the National Commission on the Causes of the
Financial and Economic Crisis (Jan. 27, 20) 1), at 279.

" State imsurance examinations first uncovered probiems with A1G's securities lending program in 2007.

See, e.g., Congressionall Oversight Panel, June Oversight Report, The AIG Rescue, Its Impact on Markets,
and the Government’s Exit Strategy (June 1), 2011), at 56-57.

2 principle 4 of the NAIC's Einancial Solvency Core Principles (Reserves, Capital Adequacy and
Solvency) states that “[jInsurers are required to maintain reserves and capital and surplus to provide an



to identify and assess various risks, including asset, business, and insurance risks. As with bank
capital and leverage ratios, breaches of prescribed RBC levels trigger regulatoty imtervention.
Separate RBC formulae exist for each type of insurer (i.e., life, property and casualty, and health)."*
Unlike some other areas of insurance law, RBC standards exhibit a high degree of uniformity across
state insurance regulatory systems. RBC model Iaws have been adopted in their standaid form in
virtually every state.

Insurance RBC captures the risks associated with insurance operations, assets, and
investments in a manner that is tailored to the business models and asset utilization strategies of
insurers. For example, the RBC system recognizes that high-quality, long-term, iimwestiment-grade
corporate bonds are a necessary component of a life insurer's investment portfolio because the
insurer must match long-term insurance policy liabilities with long-term assets. Consequently,
although the value of long-term bonds fluctuates as interest rates rise and fall, such volatility has
limited impact on the financial condition of an insurer that holds the bonds to matutity because
redemption of the bonds at par and other cash flows are timed to coincide with the imsurers
payment obligations under the insurance policies.

To support the notion that insurance RBC should be constdered a *consallidkted]” view,
consider the following. For RBC purposes, State Farm Mutual's assets, excluding the imsorance
affiliates' carrying values, are appropriately risk weighted and appropriate charges are calculated for
insurance and other non-asset risk. The RBC calculations are also performed individuallly for each
of the other State Farm insurance affiliates. The required RBC for each of the insurance aftiliates,
calculated on their individual assets and insurance risk is added to (or consolidated with) State Farm
Mutual's RBC.

In other words, rather than adding together (consolidating) the assets and liabilities of the
affiliates and then applying the RBC charges, the RBC charges are applied individuallly and then the
resulting charges are added together to consolidate the results. The Thrift is included in the
common and preferred stock risk charges applied to State Farm Mutual's assets. However, this
could easily be eliminated from State Farm Mutual’s RBC calculations, and the required capital for
the Thrift based on bank-oriented capital ratios could be used in its place.

Using a combinatiion of the insurance RBC calculations for State Farm Mutual's imsorance
affiliates plus the bank-oriented calculations for the Thrift provides a consolidated view of State
Farm Mutuall as it would cover over 99% of the consolidated assets of the State Farm enterprise.
The remaining assets are included in State Farm Mutual’s balance sheet and RBC calculations as

adequate margin of safety for policyholders and others.” According to the NAIC, “[alccounting, standards,
risk-based capital requirements, minimum statutory reserves and state-specific minimum capital
requirements form the backbone of the reserve and capital adequacy reguiraments.”

2 Generallly, if an insurer's Total Adjusted Capital exceeds 200% of its Authorized Controll Level, no
regulatory intervention is required (the “Authorized Controll Level™ is calculated for the specific risks of each
insurer and is used to determine the minimum amount of capital an insurer should hold). As an imsueers
Total Adjusted Capital falls in respect to its Authorized Controll Level, the following heightened meguiatory
intervention measures are prescribed: company submission of a corrective plan (150%-~200%). the isuance
of corrective orders by the state regulator (100%-150%)), takmg controll of the insurer by the state regulator at
the regulatrs discretion (70%~1 00%) and mandatory seizure of the company bv the state regulator (lhelow
70%).



equity holdings. Such an approach has the benefit of applying more appropriate capital
requirements tailored to the specific risks of the entire State Earm enterprise and correctly
recognizes that insurance risk and required capital are necessarily different than banking risk and
required capital.

In sum, any notion that the insurance regulatory system is inadequate to satisfy consolidated
capital requirements for an operating insurance company that is also an SLHC is simply untrue. In
fact, because the calculation of capital needs for insurers and banks is so different, there are
scenarios where an insurance-based SLHC could be subject to potentiial seizure levels under RBC
guidelines, but would look well-capitalized under the Base! “consolidated” framework. Thus, if the
goall of the Proposals is to ensure the flimanciall adequacy and safety of all depository imstitution
holding companies (“IDIHCs™), they contain gaping holes that fail the test for imawrance-based
SLHCs.

We would welcome the opportunity for meaningful dialogue with the Board to address ihow
RBC'-based measurements can fully satisfy the Board’s need for “consolidated” reporting.

IV. Mandating GAAP Accounting is Cestly and Counterproductive to Prudential
Regulation

For State Farm Mutual, the most significant, costly, and most obvious example of a
regulatory mismatch in the Proposals is the apparent requirement that all insurance-based $LHCs
utilize GAAP in preparing fiimanciil statements and in the reporting of data to the Board. As a
mutuall insurance company, State Farm Mutuall is not required to and does not prepare GAAP
financial statements.’* Instead, it prepares its financial statements using SAP, the siatis-mandated
accounting system utilized by all insurance companies in the United States. Mandating GAAP
woulld take several years to implement and be extremelly costly-both in terms of financial resources
and the burden of taking managemenit time away from business opetations. Moreover, our use of
GAAP accounting would net provide the Board meaningful new information abeut the fifameial
eondition and capital strength of State Farm Mutual. Te the extent GAAP reporing provides any
limited new infermation to the Beard, the benetits of this infermation weuld be vastly outwelghed
by the eests of instituting GAAP and predueing duplieative finaneial statements. A regent study
performed on behalt of State Farm Mutuall and its subsidiaries indieated it would reguire a8 multi-
year effort - exceeding four years - to implement a conselidated GAAP and regulatery reporting
process. The estimated costs could approaeh $1 50 million initially with milliens ef dollars te
raintain it annualty. Mereover. the effort just te implement an automated regulatory reporting
process — even without eonverting to GAAP - was estimated to take at least 12 months. Sueh time,
effort and cost eannot be overlooked-oi justified-especiallly when a time-tested and proven
regulatory selveney framewotk |s already in place for functionally regulated insurers like State
Farra Mutual and ne cogent analysis has been presented as to why sueh a framewerk falls sheet of
congressional goals and directives.'® The bottom line is that SAP and the insurance RBC regime
previde a mueh clearer and mere insightful pieture of the capital adeguaey and finaneial eondition
of an enterprise where the everwhelming pottion of its assets is held by insurance companies.

State Farm Bank, as a fetteral|y-chariered and regulated thrift, prepares GAAP fiimenciia| stztements.

s On October U5, 2012, U.S. Senator Richard Shelby wrote to the Agencies expressing, among other
things, his concerns about the underlying analysis utilized in developing the Proposals arid the need for cost-
benefit analysis to be incorporated in any rnulemaking.
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We were very pleased that when the Board assumed responsibility for overseeing SLHCs
from the Office of Thrift Supervision (OTS). it recognized the burdens associated with immposing
GAAP requirements and made an exception for certain insurance-based SLHCs.'® However, Board
staff has signaled on numerous occasions that the use of financial statements utilizing SAP is
viewed as unacceptablle because, under present accounting conventions, SAP statements are mot
prepared on a “consolidated” basis. Notwithstanding this perspective, we believe there are far less
costly and burdensome alternatives to provide a “consolidated” picture of an insurance-based SLHC
like State Earm Mutual that is a functionally regulated insurer at the top of the holding company
structure.

While SAP and GAAP are both proven and reliable accounting methods, the purposes of the
systems are different. One of the primary objectives of GAAP accounting is to provide important
finangahl information to enable the investment commumity to make informed decisions on a going-
concem basis (focusing on the income statement). SAP accounting, in contrast, is designed to
provide regulators with the information necessary to monitor for solvency and flimanciial soundness
(focusing on the balance sheet). Such a focus is also naturally appropriate for federal financial
regulation.

Utilizing SAP accounting for assessing an insurance-based SLHC is more effective and
superior to GAAP accounting for several reasons. SAP accounting is a fundamental element of the
state insurance regulatory regime, and it reports an insurance company's fiimanciall condition in a
manner that is tailored to facilitate review by a state insurance regulator by capturing the unigue
risks faced by insurance companies. It is also the basis upon which RBC requirements are
calculated.

Although SAP is based on a foundation of GAAP, as acknowledged by the Board's staff in
theirjioint paper with the NAIC,"7 it is generally considered to be more conservative than GAAP
given its focus on solvency. This conservatism and solvency focus is reflected in the measures of
insurance assets and ligbilities designed to ensute that an insurer can meet its most solammn
obligation—the ability to keep its promises to policyholders and pay claims as they become dlue.
Consequentlly, SAP treats certain assets that are not readily available to pay policyholder obligations
as “non-admitted™ and excludes them from admitted assets on the balance sheet. In addition,
investment valuations may be different such as the use of amortized cost for long-term bonds. Life
insurers also are required to hold interest and asset valuation reserves to limit the impact of
investment fluctuation changes (interest rate and credit) on income and net worth. SAP further
requires the use of conservative standardized life policy reserve valuations and disallows prepaid
acquisition costs as assets that are allowable under GAAP. 1n fact, under GAAP, State Farm
Mutuall woulld report an increase in net worth due to the differing treatment of particulay asset and
liability categories under the two methods.

As the Nationall Association of Mutual Insurance Companies (“NAMIC™) has explained;
“The use of SAP is codified in all states because its more conservative approach in assessing an
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insurance company's solvency and ability to pay claims, and meet its obligations is the very
foundation of financial entity regulation.”*¥ SAP has a long history of highly effective use in the
insurance sector and is well recognized within the accounting profession as an Other
Comprehensive Basis of Accounting and, like GAAP, allows for audited financial st@tements.

Einally, the Board should not ignore that the sufficiency of SAP was clearly recognized by
Congress as an acceptable accounting measure for insurance-based SLHCs in its consideration of
the Dodd-Frank Act. This is discussed more fully in Section V.C. below, as welll as the Board’s
similar acceptance of reporting from foreign entities utilizing different accounting systems.

v, Congress Directed Regulators to Preserve Functional Regullation and SAP Accounting
for Insurance-Based SLHCs

A. Functional Regulation Preserved Under the Dodd-FrankA ct

Several sections of the Dodd-Erank Act address the status of SLHCs, particularly
diversified, “non-shell” companies, and the regulation of both the SLHCs themselves and their
various non-bank subsidiaries. As a threshold matter, Congress considered, but rejected,
elimination of the fiaderal savings and loan/savings bank charter — and consequentlly the elimination
of SLHCs - as welll as limitations on the permissible activities of SLHCs and their nonbank
subsidiaries. Moreover, the Dodd-Frank Act preserves the authotities of “grandfathered” SLHCs
such as State Farm Mutual, a clear confirmation that those particular entities merit a continuation of
the special and distinet treatment, as provided by Congress in the Gramm-Leaci-Biiley Act,"
Other examples of Congress’s intent to preserve functional regulation of {finencial imstitutions.
ineluding insurance companies, of to defer to the state insurance regulator, include the following
sections of the Dodd-Frank Aét:

Seatiomy 604. Section 604 amended the Bank Holding Company Act and the HOLA to
include new requirements for regulatory supervision, examinations, and reporting. Congress
explicitly preserved functional regulation for BHC and SLHC subsidiaries in the Section 604
amendmenits. With respect to reports by SLHC subsidiaries, Congress specifically required the
Board to use, to the fullest extent possible, reports and information provided to other federal and
state regulatory agencies, including externallly audited fiimanciail statements of an SLHC subsidiary.”
Congress also required the Board to rely, to the fullest extent possible, on “the examination reports
made by other Federall or State regulatory agencies relating to a savings and loan holding company
and any subsidiary.”” Further, Congress required the Board to coordinate and consult with “the
appropriate ., . State regulatory agency . ... for a functionally regulated subsidiary of a [SLHC]
before commencing an examination of the subsidiary under this section.”* Alll of these provisions

!

" Hearing on Dodd-Frank: The Cost to Insurance Consumers and [nvestments in Business and the Economy
Before the House Subcomm, on Insurance, Housing and Community Opportunity, 112" Cong, at 13 (2012)
(comments of the National Association of Mutual Insurance Companies).

% Ppub. L. No. 106-102 {1999).
¥ 120.8.C, § ET(b)(2)(B),
B § 1WETbY4)(B).
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retlect Congress's determination that the Dodd-Frank Act should continue to recognize existing
regulatory frameworks that are fully and effectively functioning.

Sectitwr: 113. Under Section 1LI3{a)(2)(H), prior to designating a nonbank financial company
as systemssally important, the Financiial Stability Oversight Counciil (FSOC) must consider, among
other factors, “the degree to which the company is already regulated by ILor more primary financial
regulatory agencies.” In addition, the FSOC must consullt with the primary financial regulatory
agency of any such nonbank financiall company prior to designating it as systemically important.

Sectitwr: 115. Section 115, which requires the FSOC to conduct a study of the feasibility,
benefits, costs and structure of a contingent capital requirement for nonbank fiimanciell companies,
similarly provides thal the FSOC must consider, among other things, “capital reguiraments
applicable to a nonbank financal company . . . and subsidiaries thereof.”

Sectitwr: 165. Section 165(d)(1)(A) provides for reporting to the Board, the FSOC, and the
EDIC regarding resolution plans and credit exposure risk, including “information regarding the
manner and extent to which any insured depository institution affiliated with the [reporting]
company is adequately protected from risks arising from the activities of any nonbank subsidiaries
of the company,” which would include the resolution plans for insurance company subsidiaries in
accordance with state law.

Sectitwr: 169. Section 169 requires the Board to “avoid imposing requirements . .. that are
duplicative of requirements applicable to BHCs and nonbank financial companies under other
provisions of law.”

Sectifrs 203. Section 203(e) provides that orderly liquidation of a covered {fiaancial
company that is an insurance company, or an insurance substdiary of a covered fiimancid! company,
shall be conducted under applicable state law,

Sectiarr 619. Section 619 (commonly known as the “¥olcker Rule”) provides that a
“regulated insurance company directly engaged in the business of insurance™ may make
investments for its general account that would otherwise be considered impermissible proprietary
trading under the Dodd-Frank Act, provided the investment complies with state insurance company
investment laws. Federal banking agencies may only disallow such investments under certain
conditions and “after consultation with the Financiial Stability Oversight Council and the relevant
insurance commissioners . . .

All of these sections of the Dodd-Frank Act are clear confirmations of Congress's
recognition that state insurance regulators and other functional regulators other than the federal
banking agencies have expertise, experience, information, and regulatory systems to which the
Board should defer in appropriate circumstances as a means to propetly implement the statute in
order to achieve its central purpose of promoting national fimancial stability. Congress’s creation of
the Federall Insurance Oftice (“FIO™) and the statutory mandate for two insurance experts on the
FSOC underscores the importance of serious, informed considesation of the impaet of the propesed
capitall reguirements on SLHCs that are, and whose combined enterprises are, engaged
predeminantly in the business ef insurance.

2 yd at § EESUANLYE).



B. Minimum Capital Levels for SLHCs

We do not believe the Board is constrained under Section 171 from appropriately diesigning
capitall regulations that recognize and take into consideration a preexisting comprehensive capital
system imposed by the functional regulator of an SLHC.#* Under Section 171 of the Dodd-Erank
Act (commeamly known as the Collins Amendmemt).> the Board is required to establish mimimum
leverage capital requirements and minimum risk-based capital requirements, each to be met on a
consollidated basis by depository institutions and their holding companiies, including SLHCs. As
stated in the statute, these requirements “shalll not be less than the generallly applicable leverage
[and risk-based] capital requirements” that were in effect for insured depository institutions as of
the date of epactrent of the Dodd-Frank Act - i.e., July 21, 2010.*

Although Section 1171 requires the Board to set minimum capitall requirements for DIHC's, it
does not preclude the Board from taking into account the existing and comprehensive RBC
Structure of insurance-based SLHCs in establishing minimum capital requirements. Nor does
anything in the Dodd-Frank Act as a whole suggest any such limitation. The statute does not, for
example, require the Board to impose capital requirements based on GAAP rather than SAP (see
further discussion below). Nor does Section 171 or any other part of the Dodd-Frank Act otherwise
preclude the Board from designing capital standards that otherwise reflect appropriately
fundamental differences between insurance SLHCs and other types of institutions so long as those
reguirements meet the statuto#y fleor.”’

To the contrary, as explained above, Congress recognized and preserved in the Dodd-Frank
Act, in numerous ways, the “functional™ regulation of “grandfathered” SLHCs that was an
important aspect of the Gramin-Leach-Bliley Act. In so doing, Congress made clear that the
implementation of Section 17l should be accompliished in a manner that accords a@ppropriate
treatment to the distinct nature of particular types of SLHCs and the distinct types of products and
services they offer and the comprehensive regulatory environment in which they operate, Under
Section BIY(g) off tHee HHEL A, azsaamandied! Hyy Ssedion B off tHee[Dadid-Frank Ao, ttieBRead iis
authorized to “issue such regulations and orders, including regulations and orders related to capital
requirements for savings and loan holding companiies, as the Boaid deems necessary or @ppropriate
.+~ and to require compliance therewiith and prevent evasions thereof.” But such authority cannot
be unmoeied from other provisions in the Dodd-Frank Act. Proper exercise of that authority must
recognize, as did Congress in enacting the Dodd-Frank Act, the differences among DIHCs imcluding
SLHCs such as State Farm Mutuall that are themselves functionally and comprehensively regulated

Indeed, Title | of the Dodd-Frank Act specifically requires tailoring of capitall and other
regulatory requirements to fit the regulatory context applicable to each financial institution that is
designatted as a “systemiicallly important” financial institution by the FSOC. See, e.g.,

Dodd-Frank Act §§ 11556{1), 166%4).

% pyub. L. No. 1L1142003,§81 717, 1 224S8uat. 1 3975, 1 4335383(P2010) ,contifieetiast | 22L0SS(C §855F71.
12 U.S.C. § SBTI(bX()-(2).

Most recently, in October 117, 2012 letter, 24 U.S. Senators wrote to the Agencies expressing their
concern over the Proposals as applied to insurance-based SLHCs, stating: “Whille we recognize that the
Dodd-Frank Act directs the federal banking agencies to establish minimum capital standards on a
consoliidated basis, Congress did not intend for federal regulators to discaid the state risk-based capital
system in favor of a banking capitall regiwme.”
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insurance companies and, along with their subsidiaries, are primarily engaged in the business of
insurance.

The legislative history of Section 171 does not suggest otherwise.

Additionally, in recent testimony before Congress, former FDIC Chairman Sheila Rair, who
is widely acknowledged for promoting the language that eventuallly became the Collins
Amendment, made clear that highly leveraged large BHCs and nonbank companies supervised by
the Board after a designation as a systemicallly important financial institution (“S1FFJ by the FSOC
were the focus of the Collins Amendmentt. Speaking before a subcommittee of the House
Comnmmiittee on Oversight and Governmentt Reform, Chairman Bair testified:

In my view, this is the single most important provision of the Act for stiremgtihening
the capital of the U.S. banking system and leveling the competitive playing field
between large and small U.S. banks. Section 171 essentially says that risk-based and
leverage capital requirements for large banks, bank holding companies, and
nonbanks supervised by the Federal Reserve Board may not be lower than the capital
requirements that apply to thousands of community banks nationwide. Without the
Collins amendment, our current rules set a course to allow the risk-based capital
requirements of our largest banks to be governed by the assumptions of bank
managerment regarding the riskiness of their own exposuies. In my view, such an
approachzrtoulld eventually create the conditions for another leverage-driven banking
collapse.

Implicit in Ms. Bair's remarks, as well as the legislative history of the Collins Amendment is
the very legitimate concem that the burden of resolving complex BHCs and SIFls that experience
financial difficulties will again fall on taxpayers as it did during the financial crisis. The same
concern, however, does not apply to insurance-based SLHCs. As discussed above, imsurance
companies - including insurance companies that themselves are SLHCs as well as their iimsurance
subsidiaries -- are resolved according to the procedures set forth in state insurance solvency laws,
The burden of an insolvent insurance company does not fall on the FDIC or the federal government
and federal taxpayers generally. To the extent that consolidated capital requirements for BHCs and
“shell” SLHCs are necessary to limit FDIC, exposure of to prevent taxpayer involvement that is not
the case with respeet to insurance-based SLHCs,

Indeed, there is demonstrable evidence that, during the recent financial crisis,
notwithstanding the outlier example of AIG, insurance companies were not among those who
contributed to the weaknesses that precipitated the crisis, and the insurance industry fared well
compared to other industries -pantiicularly the banking and securities imdustries. 2

The Changing Role of the FDIC Before the Subcomm. on TARP, Fin. Services, and Bailouts of Public
and Private Programs of the H. Comm. on Oversight and Government Reform, 11 22t(@ang.((dure222,220113)
(statement of Sheila C, Bair, Chairman, FDIC),

¥ The ESOC's 2011 Annual Report notes on page 6! that only 28 of approximately 8,000 imsurance
companies became insolvent in 2008 and 2009 and on page 58 that “...as the crisis has unfolded, 370 bank
and thrift failures occurred through June 30, 201 I, or 4.5 percent of institutions operating at the beginning of
2008.” During that same time, 0.35% of insurers became jimsolvent.



lit sum, any Basell type regulation, whether Basel 1 or Basel Ill, riot only is inconsistent with
evaluating insurance risks, but may, and likely will, produce dramatically wrong results. Inflexible
adherence to a Basel | benchmark that is in direct contlict with economic reality should not be
considered consistent with congressionall intent in setting a floor for capital and leverage
requirements. 1n cases where the holding company is a functionally regulated, operating insuref, we
submit that the insurance RBC methodeology is in fact the most reasonable interpretation of this
floor and should be used for such purpose. The issue is not about whether strong capital stendiards
should be regulred—everyomne shares that objective. The Issue Is about using the most appropriate
and effective standards.

C. Preserving SAP Accounting

Consistent with its preservation of the functional regulation of insurance-based SLHCs, the
Dodd-Frank Act does not mandate that the Board require GAAP reporting. To the contrary, the Act
states that “to the fullest extent possible,” the Board must rely on the “reports and other supervisory
information that the savings and loan holding company or any subsidiary thereof has been reguired
to provide to other Federal or State regulatory Board . .. 30 According to the Senate Report
accompanying Section 604 of the Dodd-Frank Act:

While the Commiittee supports consolidated regulation, it also supports coordinated
regutation. Accordingly, section 604(b) requires the AFBA [appropriate Federal
banking agency] for abank holding company to give prior notice to, and to consult
with, the primary regulator of a subsidiary before commencing an examination of
that subsidiary. The section contains an identicall requirement with respect to the
examination by the AFBA for a savings and lean holding company [or] a subsidiary
of a savings and loan holding company. Other provisions in section 604 specifically
require the holding company regulator to rely “to the fullest extent possible”™ on
reports and supervisory information that are available from sources other than the
subsidiary liself, Including Infermation that |§ “etherwise avallable” from other
Federal or State regulators of the subsidiary. These provisions effectively reguire
that the helding eempany regulator proviee notice to and eonsult with the primary
regulater, e.g., the appropriate Federal banking ageney for a depesitery institution, 19
identify the infermation it wants and asceriain whether that Infermation already is
available from the primary regulater. 1n additiow seetion 604 spesifically requires
the AFBA for the helding company to coerdinate with ether Federal and state
regulaters of subsieiaries of the helding cempany, “to the fullest extent possible, to
aveid duplication of examinatien aetivities, reperting reguirements, and reguests for
infermation.”™

In the case of an insurance-based SLHC that is an insurance company, the insurance
company's primary regulator would be the holding company’s state insurance regulator.

Further, the Senate Report specifically directs the Board to accommodate the @ooounting
practices of SLHCs when issuing capital regulations under related section 616:

Dodd-Frank Act § 604(g).
Senate Report 111-176 at 84.



It is the intent of the Commiittee that in issuing regulations relating to capital
requirements of bank holding companies and savings and loan holding companies
under this section, the Board should take into account the regulatory @ooounting
practices and procedures applicable to, and capital structure of, holding cpmpanies
that are insurance companies (including mutuals and fraternals), or have subsidiaries
thai arc insurance @@mpanies.?‘z

By forcing mutuall insurance companies to prepare financial statements both according to
GAAP (for the sole purpose of reporting to the Board under the proposed capital rules) and SAP (as
required by their functional regulator), with little explanation of any compelling necessity to do so,
the Board has clearly declined to rely to the fullest extent possible on existing reports and
supervisory information already provided by the entities, and has therefore ignored the expressed
intent of Congress. Importantly, as explatned in Sections Il and 11l above, we believe there arc far
less costly and burdensome alternatives to provide a “consolidated™ picture of an imsurance-based
SLHC like State Farm Mutual that is a functionally regulated insurer at the top of the holding
company structure.

We also note that foreign subsidiaries of United States Banking Organizations filing ER
2314 financial statements may submiit reports based on the foreign country’s accounting standards if
submitting reports on this basis would materially reduce the reporting burden. Wec believe that U. S.
regulated insurance-based SL.HC's, which do not prepare GAAP-based statements, should be
afforded similar treatment and allowed to submiit SAP-based financial reports. As indicated @bove,
such treatment would avoid the matetiall cost and burden associated with implementing GAAP
feporting processes.

D. Timing of Capital Requirements for SLHCs

The statutorily imposed timing of the application of new minimum capital requirements to
SLHCs under Section 171 is further evidence that Congress intended speciall consideration of the
capital requirements that should be imposed on SLHCs. During the House-Senate conference on
the Dodd-Frank Act, the conferees determined that the Section 171 capital requirements should be
delayed for any depository institution holding company that was not supervised by the Board as of
May 19, 2010, which includes any SLHC. This was deemed appropriate in light of the substantial
compliance burdens placed on any holding company not previously subjcct to Board standards.
Thus, Congress expressly provided in Section IL7[La provision that postpones the applicable date of
the minimum capital requirements for such holding companies, including SLHCs, to July 21, 2015.
Specifically, Scction 17L(b)(4)(D} provides:

(D) DEPOSITORY INSTITUTION HOLDING COMPANIES NOT
PREVIOUSLY SUPERVISED BY THE BOARD OF
GOVERNORS. — For any depository institution holding compamy that
was not supervised by the Board of Governors as of May 19, 2010,
the requirements of this section, except as set forth in suiparagraphs
(A) and (B}, shalll be effective 5 years after the date of enactment of
this Act.

2 d at 89,
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Despite this express statutory directive, the proposed rules do not incorporate this delayed
effective date for SLHCs. In fact, the Board does not even discuss section 171{{b)4)(D) im tiie
Notices. Yet the Proposals do reflect the statutory delay for the application of capital standards to
foreign banking organizations” BHC subsidiaries, which is provided for in the subsequent
subparagraph of the statute, Section UF{b)4)(E):

(E) CERTAIN BANK HOLDING COMPANY SUBSIDIARIES OF
EOREIGN BANKING ORGANIZATIONS. — For bank holding
company subsidiaries of foreign banking organizations that have
relied on Supervision and Regulation Letter SR-01-1 issued by the
Board of Governors (as in effect on May 19, 2010), the reguirements
of this section, excepi as set forth in subparagtaph (A), shalll be
effective 5 years after the date of enactment ofthis Act,

In the notices of the Proposalls, the Board fails to provide any explanation for the discrepancy in
treatment of SLHCs and foreign organizations’” BHC subsidiaries. The notices provide no
explanation despite the fact that the delay provided for under Section 171(b)(4)(D) was favorably
highlighted in several comment letters filed with the Board in response to the Board's Aprill 2011
Notiize of Irtents to Appy Cevtairn Suparvisooyy Guiidineee to Saviiigss and Loam Holdling C Qoppanias>

Although Section 616(b) of (he Dodd-Erank Act provides the Board with general authority
to promulgate capital rules for SLHCs, that section does not provide the Board the authority to
displace the delayed effective date of capital rules set forth in Section 171(b)(4)(D) for DIHCs not
previously supervissed by the Board. Like all statutory provisions, Sections 616(b) and 171
(b)(4)(D) should be construed according to basic canons of construction. First, a statute should be
read as a whole, and not seledtiistyy'™® Second, statutes should be read so as to avoid rendering
superfluous any parts thereof.>> Third, specific terms in a statute prevail over the general in the
same statute that otherwise might be controlling.* In other words, the Boaid canmet choose o use
certain statutory authorities granted to it in the Dodd-Frank Aet to establish capitall rules lor SLHCs
while ignering others. Rather, it should establish capital rules pursuant either to Section L7LH)(2)
or 616(b) and should do se according te the specifie terms of the delay preseribed by Section
L71(b)(4)(D). Unfortunately, in looking enly to Section §16(b). the Proposals erfoneously render
Section 171(b)(4)(D) superfluous, impermissibly “legislating” a new effective date wheve Congress
did net intend ene.

This point is highly significant to State Earm, which, in accordance with imsurance
regulatory requirements, does not prepare GAAP fiimanciid] statements. Of course, to the extent the
Board accepts SAP statements, not only in accordance with congressiomal intent, but also as a valid
measure for certain top-tier operating insurance companies that are SLHCs, this issue becomes less
critical. However, if the Board mandates the submission of GAAP financial statements, tramendous
problems wili be created. As discussed above, just the work necessary to apply GAAP to the

Notice of Intent to Apply Certain Supervisory Guidance to Savings and Loan Holding Companiies, 76
Fed. Reg. 22662 (proposed Apr. 22, 2011).

¥ Brotherhood of Locomotive Engineers v. Atchison, T.&S.F.R.R., 516 U.S. 152, 157 (1996).
¥ Astoria Federal Savings & Loan Ass'n. v, Solimine, 501 U.S. 104, 112 (1991).
% Eouroo Glass v. Transmirra Products Corp., 353 U.S. 222, 228 (1957).



operations of State Farm Mutual and to its subsidiaries would be an extremelly time-consuming and
expensive effort. Indeed, an effective date of July 2015 is not even adequate for such a task.

At aminimum we urge the Board to construe Section B771odf tHeelDottiHfmamik Aatt, toggthizer
with Section 616(b), properly to effectuate the specific timing requirements laid out in Section
I71(b)}(4)(D). This transition period is needed even if the Board agrees to accept SAP financial
statements from SLHCs, particularly if the Board requires any modifications to processes and
procedures currently followed by SLHCs.

E. Implications of the McCarrvan-Fergusom Act

Congress's intent regarding the application of Section 171 to insurance company SLHCs
whose subsidiaries are also engaged primarily in the business of insurance also must be construed
against the background of the McCarran-Ferguson Act of 1945, in which Congress explicitly
codified the primacy of the states in regulating the business of insurance. Recognizing that the
regulation of insurance companies is primarily the purview of the states, and concerned about the
future stability of state regulation of insurance, Congress enacted McCarran-Fergusom to ensure that
only where Congress specifically intends to regulate the business of insurance will federal law
apply to that business.

To effectuate this intent, McCanran-Fergusom provides that no act of Congress, unless it
“specifically relates to the business of insurance.” shalll be construed in a maimer that would
effectively “invalidate, impaiir, or supersede any law enacted by any State for the purpose of
regulating the business of insurance,”” Accordingly, as articulated by the U.S. Supreme Court,
under McCarran-Ferguson, state law reverse-preempis a federal statute whenewer: (i) the federal
statute does not specifically relate to the business of insurance; (ii) the state law was enacted for the
purpose of regulating the business of insurance; and (iii) the application of the federal statute would
“tnvallidate, impair, or supersede™ the state Jaw.>

Applying this framework to Section 171 instructs that close adherence should be paid to
insurance regulation in applying its requirements to any SLHC that is and/or that owns one or more
insurance companies.

First, Section 171 does not "speciffically relate to the business of insurance.” The business
of insurance is not expressly mentioned in the provision and nothing in its legislative history
suggests that Congress specifically contempllated insurance companies in enacting Section 171.
Rather, Congress's focus, as discussed above, was on the need for Section 1771 ttocestdidissh
uniformity between the capitall levels of large, potentially systemically important BHCs and smaller
depository institutions. Second, state insurance laws, including state insurance RBC meguirements,
clearly were enacted for the purpose of regulating the business of insurance. Finallly, any federal
rules that fail to take into account state insurance RBC requirements threaten to impair the solvency
laws enacted by the States for the purposes of regulating the business of insurance. They do this by
adversely impacting the effective functioning of the business according to the well-established
principles and practices that insurance companies would otherwise undertake in accordance with

715 U.S. €. § nonb).
% Huwanar Ine. v. Forsytth, 525 U.S. 299, 306 (1999).
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State insurance law requirements. By doing so in the proposed rules without a clearly expressed
Congressionall directive, the Board runs the risk of legal challenges under McCarran-Ferguson.

VI.  Prior Agency Acknowledgment of Congressionall Objectives for Appropriate
Regulation of Insurance SLHCs

Congress's longstanding and repeatedly reiterated respect for and deference to state
regulation of insurance, including the explicit recognition of continued functional regulation under
the Dodd Frank Act, has previously been acknowledged by the Board. Indeed, the Board has on
various prior occasions expressly stated its understanding that insurance companies cannot jproperly
be regulated under the same regime as banking organizations, for mulltiple reasons. Yet in th

Propesals and the Notices sxplaifing them; the Board fails i defer ts the insuranes regulaiors:

ARd they d8 6 despite substantial 1Rput fram membsrs of the insuranes industry explairing the
RBE framewsrl applicable under stale insuranes lay and its distingt IRCORGFUILY With the capital
Fules égsﬁsraﬂﬂy applicable te insured depesitory institutions and their helding eompaniss. The
Beard's eurrent pesture cannot be squared With the intent of €ongress; the Input provided frem the
insuranece industry and Insuranee regulators; o the Beard's eWn prier stated views

Eor example, shortly after the enactment of the Collins Amendmemt and the other provisions
of the Dodd-Frank Act which transferred regulatory authority for the supervision of SLHCs from
the OTS to the Board, the Board “Gomducted extensive outreach with SLHCs to leam about their
structure[,] activities and practices.”™® According to the Board’s Director of Banking and
Superviston. “During the first round of inspections of SLHCs, Federal Reserve examiners are
becoming acquainted with each SLHC's managemenit and are seeking to fully understand the
organization’s operations and business model.”*"' The Director reiterated the Board's iimttartioon,“to
the gieaiesls: exieny/ pessiitide taling inte accants amy Uniguse ehrresteasingcs of SIMISs amel the
requiiepeninss of HOLA, to assess the conditions, performance, and activities of SLHCs on a
consolidated basis in a manner that is consistent with the Board’s risk-based approach resarding
bank helding eempany supervision."*

The Board’s awareness of the unique characteristics of banks and BHC's, on the one hand,
and insurance-based SLHCs on the other, precedes the Board's recent outreach as the principal
regulator of SLHCs. In 2002, in connection with the creation of financial holding companies wnder
the Gramm-Lescir-Bliky Act, members of the Board staff coauthored a report with the NAIC which
found that significant difficulties exist in reconciling the capital approaches used by bank regulators
and those used bv insurance regulators, particulady given that “the two frameworks ditter

Indeed, there are no questions in the Proposals regarding whether and to what extent the imsurance
regulators should have a role in determining capital adequacy for insurance SLHCs.

% Letter from Michael $. Gibson to Chairman Shelley Moore Capito (July 30, 2012) (responding to
questions posed by Chairman Capito in connection with the May 16, 2012 hearing before the House
Financial Services Subcommittee on Financial Institutions and Consumer Credit).

41 .Jld
2 R (emphasis added).
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fundamentally in the risks they are designed to assess, as well as in their treatments of certain risks
that might appear to be common to both sectors.”*® The report stated:

Banking and insurance industry supervisors use very different approaches for
identifying and addressing exposure to risks and losses, and to setting regulatory
capitall charges. The divergent approaches arise from fundamental differences
between the two industries, including the types of primary risk they manage, the
tools they use to measure and manage those risks, and the generall time horizons
associated with exposures from their primary activities.*

The report concluded, “the effective regulatory capitall requirements for assets, liabilities and
various business risks for insurers are not the same as those for banks. . . . [T]he effective capital
charges cannot be harmonized simply by changing the nominal capitall charges on imdividual
assets.™ Thus, the staff of the Board recognized at least as early as 2002 that bank-oriented capital
rules are not appropriate for insurance companies. Not only has nothing changed since 2002 that
woulld alter this conclusion, but the Board specifically stated in its early Dodd-Frank Act capital
tule releases concerning SLHCs that it would “to the extent reasonable and feasible tak[e] into
consideration the unique characteristics of SLHCs and the requirements of HOLA, ™%

More recently, the Board in its rule releases has been consistent in recognizing that SLHCs,
including insurance companies, are institutions with unique assets, exposures, and risks, and that
“all aspects of the Act should be implemented so as to avoid imposing conflicting or imoonsistent
regulatory capital requirements.™” Most recently, both the Chairman of the Eederal Reserve™ and

Report of the NAIC and the Federal Reserve System, supra note 8 at I
i at2
® Hd at ).

% Notice of Intent to Apply Certain Supervisory Guidance to Savings and Loan Holding Companies, 76

Fed. Reg. 22662, 22665 (Apr."22, 2011).

47 Risk Based Capitall Standards: Advanced Capitall Adequacy Framework-Base) 11; Establishment of a
Risk-Based Capitall Floor, 76 Fed. Reg, 37620 (June 28, 2011). See alsw Risk Based Capitall Stzmdards:
Advanced Capiitall Adequacy Framework-Basell 1[; Establishment of a Risk-Based Capitall Floor, 75 Fed.
Reg. 82317 (proposed Dec. 30, 2010} (*Certain covered institutions may not previouslly have been subject to
consolidated risk-based capitall requirements. Some of these companies are likely to be similar in nature to
most depository institutions and bank holding companies subject to the generall risk-based capitall rules,
Others, may be different, with exposure types and risks that were not contempliated when the generall risk-
based capitall rules were developed.”); Notice of Intent to Apply Certain Supetvisory Guidance to Savings
and Loan Helding Companies, 76 Fed. Reg. 22662 (Ap¥. 22, 201 II) (“Although the Board believes it is
impertant for SLHCs to be subject to the same consolidated leverage and risk-based capitall requirements &6
BHCs, it recognizes that SLHCs have traditionally been permitted to engage In 2 broad range of membanking
activities that were net contemplated when the general leverage and risk-based capital requirements for
BHCs were developed. The Boatd is seeking specific comment with respect t8 any unigue characteristies,
Fisks, oF spegific activities ef SLHCs . . . ),

“*Sipa note 7.
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the Secretary of the Treasury” have acknowledged that differences exist in the capital structure of
insurance companies and banks.

Yet now, disregarding all of this previous research and study, the Board is proposing to
address the differences between SLHC and BHC capital and asset structures almost exclusively
through risk-weighting. Given the Board's recognition of the unique characteristics of SLHCs
engaged in insurance, which dates back at least to 2002, it is difficult to perceive a principled
prudential basis for the Proposals’ approach. The Proposals attempt to do what the Board’s staff
said should not be done and what the Board has maintained throughout the rule writing process it
did not intend to do - that is, to impose a bank-oriented regulatory framework on insurance
companies with only the most nominal of accommodations provided through the risk-weighting of
certain insurance assets. Sound prudential regulation requires more considered action and should
et be about what is most familiar to the Boa¥d. It should be about what is the best way to regulate
the eapitall standards for functionally regulated Insurance SLHCs.*

As noted in the Board's proposed StantidndiZixtd Apygroadat: forr Ristevweitigtbded Assatss, in
response to prior requests for public input, commenters suggested the Board “defer its oversight of
savings and loan holding companies, in part or in whole, to functional regulators or impose the
same capital standards required by insurance regulators.””’ Tihese commenters fhad wrged tine [Besard
to reflect in its regulatory practices what Congress and the Board itself have recognized to be
criticall distinctions between banking and non-banking activities of SLHCs and their subsidiaries,
including insurance activities. “Other commentters suggested that certain savings and loan Hholding
companies should be exempt from the Board's regulatory capitall requirements in cases where
depesitory institution activity constitutes only a smalll part of the consolidated organization’s assets
and revenues.”* Such an exemption, as the commenters had explained, would prevent the
inapprepriate extension of bank-oriented capitall reguirements to SLHCs whese aetivities are
predeminantlly et banking and whese assets and eapital needs are neeessarily distinet and
distinguishable frem these et depesitery initutions.

The Board noted these comments, but effectively ignored them, stating summaniily that it
“believes both of these approaches would be inconsistent with the requirements set out in soction
171 of the Dodd-Erank Act.”™ The Board does not explain the specific nature of the purported
inconsistency with Section 171, nor does it even address the substance of the problems tighlighted

% The Anwaali Repantr of the Financiiatl! Stalbiiltyy Councill: Heaning: Befove the . Fin. Sevviizess (Comm,
112tti Cong. (July 25, 2012} (testimony of Timothy Geithner, Secretary of the Treasury} (“] am aware oftiliat
concern and what the Federall Reserve has said in response to that concern is that they recognize that if they
were in a position where they had to apply these broad standards on capitall and leverage to a financial
institution that includes an insurance company, they would have to make some changes to it to recognize the
specific differences between the insurance business and the banking [lhusiness].”).

* We are cognizant that the Board Inas tzken steps to enhance and strengthen iits imsurance expertise within jits
research function. We are also very appreciative of the efforts undertaken by the Federal Reserve Bank of
Chicago to gain a better understanding of the business of insurance as they assumed responsibillity for SLHC
supervisoty oversight of State Farm Mutual from the OTS.

1 77 Fed. Reg. 52,928.
L 7'}
2
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by the commemters. Rather, it simply dismisses these problems. And, where some rationale is
suggested for rejecting the comineriters’ concerns, the rationale is one that most reasonably supports
treating insurance-based SLHCs differently from banks — not in the same manner: “[T]he Board
believes it is important to apply consolidated risk-based and leverage capital requirements 10
insurance-based holding companies because the inswiamaee risdibased capiiakl requiiemedars are not
imposed on a consolidated basis and are bages! on difffrenty corgtideationsns, suell as ssbivency
corraEnas, railieer tham bresed categeasides of creditr FBdInce Since solvency concerns are broader than
credit risk, which is one of many considerations in assessing an insurer's solveney, It Is extremely
difficult to understand the justification for allowing the singular issue of eredit risk to trump the far
mere comprehensive RBC regime used by insuranee funetional regulators.

Vil. Additional Deficiencies of the Proposed Rules in the Treatment of Insurance Assets,
Capital, and Liabilities

Among many troubling aspects of the Proposals are: their bank-oriented focus on asset risk
and inadequate recognition of insurance and other non-asset risk; their inappropriate capital
treatment of insurance underwriting subsidiaries whereby asset risk is double counted; their failure
to recognize that mutual insurance companies that are SLHCs do not issue stock, but rather raise
externall capital through other instruments such as surplus notes: their assignmenmnt of iimappropriate
risk weights to common insurance assets such as separate accounts and policy loans; and their
treatment of long-term corporate bonds and publicly-traded equities. We are aware that some of
these flaws are addressed in a comment letter submiitted by the American Counciil of Life of
Insurers on October 12, 2012, and we state for the record that we agree with its cbservations.

In addition, we would also like to commemt on the proposed risk weights under the
Standardized Approach NPR that would assign a 300 percent, rather than 100 percent, risk weight
to publicly traded equity exposures. State Farm Mutual holds a diversified portfolio of publicly
traded equity exposures as a long-term hedge against inflation and to grow capital. The imvestment
strategy reflects the business profile, financial strength and long-term focus of State Farm Mutual
as a mutual insurance organization. The equity portfolio, which has very low turnover in-line with
the long-teem foeus of the organization, and is in compliance with state instirance imvestment
limitations, has resulted in very strong capitall growth over a long period. The proposed change
from 100 to 300 percent risk weighting is very significant for an insurer like State Farm Mutual,
This is one more example of where additionall analysis is required as the Board seeks to apply
etfective capital rules to an insurance-based SLHC.

What should be indisputable without any further study, howewer, is that in stark contrast to
the existing functional regulatory regime governing insurers, both the Basel I and the proposed
Basell IfI standards when applied to insurance-based SLHC's like State Farm Mutual, fail to
adequately capture the essence of insurance risk and other non-asset risks that are the heart of sound
financial regulation of an insurance company. As the largest writer of insurance for automobiles and
homes in the United States, the State Farm group is exposed to substantiial insurance risk. Unlike
the asset risks faced by banks and most BHCs. approximately 55% of the consolidated RBC for
State Farm Mutuall is attributable to insurance risk. While a portion of the insurance risk of the
group is considered in the Proposals through the deduction of regulatory capitall of imsurance
subsidiaries, the insurance risk of the parent, if it, like State Farm Mutual, is an operating insurer, is

fd. (emphasis adidied).
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complletely ignored. As such, no insurance regulator in the world would accept the asset-centric
approach embodiied in the Proposals as sufficiently accurate to ensure the desired level of safety and
soundness and desired source of strength sought for insurance-based SLHCs that are the foundation
of the Collins Amendmenit and the proposed capital requirements. The square peg simply does not
fit into the round hole,

Yill. The Proposals’ lmplications for Insurance-Based SLHCs, their Customers, and the
Markets they Serve

All of the foregoing demonstrates how the bank-oriented proposed rules are iivgppropriate
for insurance-based SLHCs. It is hard to avoid the conclusion that the proposed rules are the Jatest
step toward the back door elimination of the thrift charter and grandfathered unitary SLHCs. For
many such SLHCs, the Proposals woulld make operating a diversified SLHC, particularly one in
which the savings bank subsidiary is a smalll part of the organization, prohibitively expensive and
subjected to managing to two different capitall regulatofy regimes. including one that is
fundamentally inappropriate. Indeed, even the prospeet of the adoption of the propesed rules has
conttibuted to the deeision of severall insurance-based SLHCs to divest oF conveit their sevings
banks in order to aveid the expense and regulatery burdens potentially asseeiated with SLHC status.

Congress, however, specifically preserved the thrift charter, SLHCs-amd! in particular
grandfathered SLHCs-and functional regulation in the Dodd-Frank Act. The proposed rules
effectively defy that Congressiomall determination, purportedly to achieve Congress's goals for
capital adequacy, but apparently without consideration for how those goals can be met through
measures wholly consistent with functional regulation - which, as we have emphasized, relies on a
comprehensive, long-standing RBC system that has served the insurance industry and consumers
extremely well, ]n sections [L15 and 165 of the Dodd-Framk Act, Congress specifically required the
Board to tailor the capital and other regulatory requirements imposed on desighated SIFIs to the
gontext of the paitieular industry invelved. Surely the Board has authotity to tailof the capital
requirements applieable to insurance-based SLHCs to fit the context invelved. The eurrent
propesed rules do not impreve supervision aver the fiweneirl] strength of the Insuranee Industry of
the thrift industry; they detraet frem it. As diseussed below. we believe the Beard must. to fulfill
Coengress’s abjeetives, fundamentally rewkite the propesed rules for insurance-based SLHCs sueh &6
State Fari Mutwall whese entire enterprise is deveted overwhelmingly to insuranee wnderwrliing,
fiet banking:

IX. Effective and Efficient Regulation Necessitates Additional Analysis Followed by a New
Notice and Comment Rulemakiing that Explores Alternatives for Imsurance-Based
SLHCs

Given Congress’s objectives for appropriate functional regulation of insurance companies,
we believe it is imperative that the Board withdraw the proposed rules with respect to imsurznce-
based SLHCs such as State Farm Mutual and develop a new proposed rule for public comment.

In developing a new proposed rule, we urge the Board to consult with the Secretary of the
Treasury in obtaining the advice and assistance of the EIO. We also request the Board to work with
the insurance experts on the ESOC, the NAIC, and industry members such as State Farm Mutual.
We are confident that, working in a collaborative manner with these insurance experts, the Board
can develop a set of regulations that recognize and build upon the existing RBC structure in which
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insurance-based SLHCs operate. This will result in the developmemt of a set of guidelines that will
provide the Board with a more complete and insightful window into the capital adequacy and
finawgiahl condition of the insurance SLHCs. This includes meeting the Board'’s need for
*consolidated” reporting and RBC measuremntts.

Eor examplle, alternatives could seek to incorporate comprehensive RBC requirements that
insurance-based SLFICs are subject to under stale insurance laws. The insurance RBC framework is
uniquely tailored to identify and access the various risks facing insurance companies and sets proper
reserve and capitall levels on that basis. The Board may appropriately find that the insurance RBC
framework satisfies and indeed surpasses the minimunmn risk based and leverage capital reguirements
of the Basel 1L besrudivanarik easteilisdiat] umtter off Sseaian [ 711. Moo, mntting imSseeion 17711
precludes the Board from taking into account the existing and comprehensive RBC structure of
insurance-based SLHCs in establishing minimum capital requirements. Nor does anything in the
Dodd-Frank Agt as a8 whele suggest any such |imitation. Recegnition gf sueh eguivalenee for
Seetion 1171 purpeses |s approptiate glven the distinet assets and 1iabilities held by insurets in
gontrast (o banks. The Beard eeuld also explere meehanisms to ealibrale or translate slate RBC
galeulations inte mMinimum eapital and |leverage requirement raties reguired under its banking
framewerk. Sueh a mede! was illustrated in the ACLI’s eomment letier. 1n either ease, it weuld
alse allew the Beard te supervise insurance eompany SLHCs with a superier meehanism for
assessing their fiinaneia] Hositions:

Another approach to capital adequacy under Section 171 could combine the requirements of
both the insurance RBC framework and the bank capittal requirements as discussed above in Section
IIi. That is, the insurance RBC framework could be applied to the insurance operations of the
SLHC with the bank capital requirements applied to the federal savings bank subsidiary. We
believe such an approach would be superior for those holding companies where the op-tier holding
company is a functionally regulated insurer and where the combined assets of the imsurance
affiliates plus the banking affiliates represent a significant portion of the enterprise’s consolidated
assets.

In short, it is criticall that alternatives beyond the Basel framework be considered in
formulating an appropriate and effective regulatory approach for insurance-based SLHCs.

X. Conclusion

The Board's emphasis on applying bank-centric regulations to insurance companies creates
aregulatory anomaly whereby rules intended to make DIHCs ffivmncidlly stronger may compel
behavior that weakens the capitall strength of an insurance-based SLHCs. In essence, the rules
designed to fix problems in one industry, wreak harm if applied to another industry. Such
misplaced application is not what Congress had in mind in enacting Section 171 or the Dodd-Frank
Act as a wholle. Furthermore, the Proposals appear inconsistent with the MeCartan-Ferguson Act’s
approach to regulating (he business of imsurance.

There are a number of alternatives the Board could apply to correct this problem.
Consequentlly, we strongly urge the Board to withdraw the proposed rules as applied to imsurance-
based SLHCs and to work together with the insurance experts within the F1O, FSOC, and other
entities in the federal government as well as the state insurance regulators and the imsurance
industry to develop a new set of proposed rules designed specifically to achieve Congress's intent
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for a strong and competitive financial system that effectively delivers high-quallity services to
consumers within the context of functional regulation of financial imstitutions.

State Farm Mutual very much appreciates the Agencies’ consideration of these comments
and would be pleased to answer any questions the Agencies might have.

Very truly yours,

Jeffrey W. Jackson
Senior Vice President and General Counsel
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