The Other 98%.
http://other98.com

April 16", 2014.

Robert deV. Frierson, Secretary

Board of Governors of the Federal Reserve System
20th Street and Constitution Avenue NW
Washington, DC 20551

RE: Public Comment Period on the Advance Notice of Proposed
Rulemaking, " Complementary Activities, Merchant Banking Activities,
and Other Activities of Financial Holding Companies Related to
Physical Commodities" (Docket No. 1479 AND RIN 7100 AE-10).

Dear Mr. Frierson,

The Other98%4appreeiates the opportunity to comment on the
matters identified in the above-captioned Advanced Notice of Proposed
Rulemaking (“ANPR™), issued by the Board of Governors of the Federal
Reserve System (the “Board™).

I. Inttrodincttion

At atime when it is estimated that US Bank Holding Companies
(“BHCs") still enjoy a government subsidy due to their perception by the
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markets as being “too big tofal]; .Fobisaeitial that the Board act promptly
and decisively to end the dangerous, risk-intensive physical commodities
activities of Financial Holding Companies (“FHCs").fiflithe Board is
unwilling to take action to revoke past Orders authorizing such activities, it
must at the very least significantly expand the oversight into and restrictions
on such activities.

The current landscape includes multiple factors that affect both the
safety and soundness of individual institutions, and overall US financial
stability, and warrants significant new limitations on physical commodities
activities by FHCs. First, there have been multiple, grave allegations of
misconduct by FHCs, including:

* JPMorgan paying the Federal Energy Regulatory Commission
(“FERC") $410 million to settle allegations of power market
manipulation in California and the Midwest from 2010 toZI12Footnote3.

* Testimony by the Global Risk Manager a MillerCoors LLC before
the Senate Banking Committee that “The aluminum we are
purchasing is being held up in warehouses controlled and owned by
US bank holding companies, who are members of the LME, and set
the rules for their own warehouses. These bank holding companies are
slowing the load-out of physical aluminum from these warehouses to
ensure that they receive increasedrentt’Footnoted.

* Reports that zinc has a@lso been affected by LME backlogs, with
analysts alleging that the backlogs are due to “competition to sscure
lucrative rents and also to maintain high physicalgpyemiiunss”Footnoteb.
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Additionally, ongoing FHC involvement in physical commodities, creates
serious political and reputational risks, evidenced by:

* A report that Blackstone decided not to purchase IIPMargran's
commodities unit due to scrutiny on a JPMorgan executive, Blythe
Masters, who was in charge of the unit alleged with manipulating
California's energymanklkets'sFoatibteb.

* Ongoing Congressional scrutiny, @s evidenced by the two Senate
hearings on thesetopposs-oahtbtbe joint Warren-Brownl éttéer-ootnote8.
responding to this ANPR.Page3.

While the ANPR acknowledges that Deutsche Bank and JPMorgan
(two of the 12 FHCs that the Board allowed to conduct physical
commodities activities under the complementary authority) have publicly
said they intend to cease these activities, the presence of FHCs in physical
commodities activities remains significant. To name just two examples,
Citigroup has indicated they will be “reasserting itself intoconmnoolditess’,.Footnote.
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Anglled to Be CEO in Sale, Bloomberg, Apr 10, 2014, available at
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it than the bank was letting on, said one of the people. Given that Masters might end up
as the public face of Blackstone's commodities business, they were wary...”).EndFootnote.
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and Goldman Sachs has stated in its annual report that they plan on
continuing their commodity actiwiti¢es.Footnotelo.

While we sincerely appreciate the opportunity to weigh in in this
ANPR, we do find it has several serious flaws. The concerns outlined in the
questions in this ANPR are extremely narrow, and are based on the
precedent of how the Board has approached FHC physical commodity
activities in the past. The Board does not appear, at this time, to be
considering revoking past orders, which is unfortunate, given that the risks
highlighted in the ANPR show that the Board’s past decisions to grant
authority to FHCs to conduct these activities has added non-trivial risks to
both the FHCs and the financial system overall. We encourage the Board to
broaden the scope of the potential remedies to include, when possible, a
revocation of past orders granting authority to FHCs to conduct commodity
activities.

Finally, because the disclosure of physical commodities is s0O meager
(aproblem the Board must remediate immediately, see further discussion in
Section I1.E), the public lacks access to important information that would
further inform the ANPR process. And though we commend the Board for
beginning the conversation, this ANPR must be quickly followed by more
decisive action to limit FHC involvement in physical commodities.

We have several general recommendations that apply to FHC physical
commodity activity regardless of authority (complementary, merchant
banking, or grandfather), which we present in Section II. Section III
provides more granular answers to specific questions from the ANPR.

II. General Recommendkttons

it back,” [Jose Cogolludo, Citigroup'’s global head of sales] said. “It makes no sense to
own oil in alocation where we have no ability to sell it.”").EndFootnote.
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A. No Section 13(3) Emergency Lending for FHCs Engaged in
Physical CommoditiesAottwvitbssPageb.

The Board should specify that no use of the emergency lending
authority provided for under Section 1.3(3) of the Federal Reserve Act shall
be granted to any financial institution conducting physical commodity
activities, on the basis of the financial stress caused by these activities.

Such emergency lending by the Federal Reserve would not meet the
condition set forth in Section 1101 of the Dodd-Frank Wall Street Reform
and Consumer Protection Act, which specifies that extensions of credit by
the Federal Reserve be limited to programs with “broad-based eligibility.”
As the Board notes in this ANPR, only twelve FHCs currently conduct
physical commodity activities under complementary authority, and only two
conduct these activities via grandfather authority. The Board should specify
that because the group of institutions engaged in physical commodity
activities is so narrow, these FHCs will not meet the requirements for a
“broad-based” program in the event of a future environmental catasirophe
that causes financial stress to the FHC. Specifying this condition will
enhance counterparty and shareholder oversight of these activities, will
impose market discipline, and will enhance the FHC'S incentive to engage in
sound risk management practices,

Failure to restrict the 13(3) emergency lending authority in this way
could add significant risks to U.S. financial stability. If FHCs, their
shareholders, and their counterparties believe that an extension of credit
under Section 1.3(3) of the Federal Reserve Act will occur in the event of an
environmentall catastrophe, it creates moral hazard at the FHC that may
undermine the soundness of depository institutions and the financial system
generally.

B. Relevant Agencies be Consulted in the Living Wills Progess

As aprudential banking regulator, the Board lacks the expertise and
the financial data to regulate both physical commodity activities, and any
emergencies that may result as a by-product of these activities. Thus, the
Board should coordinate with other agencies with the relevant expertise
when reviewing the Resolution Plans of any BHC, or Systemically
Important Financial Institution (“SIFI"), that conducts physical commodity
activities. Specifically, Living Wills should be concurrently reviewed with



the EPA and FERC. If concurrent review is not possible, the EPA and FERC
should at a minimum, be consulted.Page6.

Under the Energy Policy Act of 2005, one of the FERC's core
responsibilities is detecting, preventing, and appropriately sanctioning the
gaming of energy markets. In addition, FERC regulates interstate
transmission of electricity, natural gas, and oil. This expertise would inform
the Board on what would be required for an FHC's physical commodity
activity to be safely unwound without government imtervention.

The EPA has authority under the Clean WaterAkt't Fdotnetpilate
“discharges of pollutants into the waters of the United States.” The EPA also
has expertise in the enforcement of the Clean Water Act regarding the
cleanup costs of environmental disasters on commodity operators, as
evidenced by their involvement in the BP Deepwater Horizon Qil spill, the
recent Duke Energy Coal Ash spill in the DanR veri-ocindti® Enbridge
Kalamazoo River OilsplilllFo(argiidl 3hat is still being cleaned up four years
since the accident).

Given the expertise of FERC and the EPA in the issues and risks
outlined in the ANPR, any Resolution Plans for BHCs with physical
commodity activities should be concurrently reviewed with both FERC and
the EPA.

C. The Board Must Establish MOUs with Relevant Agencies.

In addition to concurrently reviewing relevant Resolution Plans with
FERC and the EPA, the Board should establish memorandum of
understandings (“MOUS") with relevant agencies, so the Board may both
accept and share information about FHC involvement in physical
commodity activities. The Board should share all ownership and market-
related information that they have with FERC, the EPA, the Securities and
Exchange Commission (“SEC”), the Commodities Futures Trading
Commission (“CFTC”), and the Office of the Comptrolller for the Cuirrency

33 U.SC. sec, IMENdFootnote.

Environmental Protection Agency, EPA’s R&sponse to the Duke Energy Coal Ash Spill
in Eden, NC, availabife attitpl/iwwwepsagowregiimddddiieecaregyyEndFootnote.

Environmental Protection Agency, EPA Response to Enbridge Spill in Michigan,
availabike at http://www_epa.gov/enbridgespilll/.EndFootnote.




(*OCC"). This information should include the nature of the ownership, and
what percentage of overall ownership the FHC maintains.Page7.

D. The Board Should Revoke Authority to Conduct Physical
Commodity Activity if a FHC Fails a Dodd-Frank Stress
Test.

Given the outsized risks of physical commodity activities outlined in
this letter and in the ANPR, any BHC or SIFI with physical commodity
activities that fails either its annual supervisory stress test, or its sami-annual
company-run stress test, should be stripped of its authority to conduct any
commodities activity—no matter what authority these activities were
previously granted under (be it Complementary, Merchant Banking or
Grandfather). If a BHC or a SIFI fails to prove that they have sufficient
capital to absorb losses and support operations during adverse economic
conditions, there is no justifiable reason that they should continue to conduct
physical commodity activities, which place additional risks on the company
itself, their communities, and the U.S. financial system.

E. The Board Must Create Meaningful Public Disclosure of
FHC Involvement in Physical Commodity Adfisities

Currently, disclosure of physical commodities trading by FHCs is
limited to a single metric supplied to the Board on a quarterlydasiss—ocindted4.
the SEC as a part of the quarterly reports they mustffikeFodectrise of this
lack of meaningful disclosure, there exists today no mechanism for the
public to grasp the extent of FHC involvement in physical commodities.
Most of the transparency into these activities occurs solely through the
financial news. As just two examples:

* Bloomberg reported in October of 2013 that Goldman Sachs “owns
coal mines in Colombia, a stake in the railroad that transports the coal
to port and part of an oil field off the coast of Angola.”Footnotel6.

Saule T. Omarova, Merchhants of Wall Street: Banking Commevce & Commodities;, 98
Minn. L. Rev. 265, at 294, (2013).EndFootnote.

Id. at 296.EndFootnote.
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Goldman, Morgan Stanley, Bloomberg, Oct 1, 2013, availathike at
http://www bloombetg. com,/ news/2013-10-01/fed-said-to-tewirw-commustitizs: att-
goldman-morgan-stanliey .htmlEndFootnote.




* Reuters reported in February 2014 that Morgan Stanley “still owns
three power plants, assets which give its several hundred power and
gas traders extra insight into the power markets, and remains one of
biggest banks trading in those markets. It will also still trade physical
oil for clients, officials say.”Footnotel7.

The general public should not have to rely on the financial press for
the vast majority of their information about FHC's physical commodity
activities—especiallly when those activities have the potential, through
environmentall disasters, to affect so many members of the public.

Thus, we urge the Board to immediately provide the public with more
complete context both of the FHCs currently commodiity operations. In
addition, the Board should request the following additionall disclosures from
FHCs with physical commodity activities:

* Annually: Copies of insurance policies relevant to the physical
commodities activities; and

¢ Quarterly: A minimum of two independent estimates of the costs
associated with the FHC's physical commodity activities, including
any and all estimated costs of legal and environmental liabilities, and
reputational risk, that would be associated with emvironmental
catastrophes.

There is an additional risk to FHCs conducting physical commodities
activities not highlight by the ANPR: the reputational, legal, and political
risks of climate change.

The risks climate disasters present to liquidity providers and investors
alike are widely recognized. A survey by the Global Investor Coalition on
Climate Change of 84 participating investors from ten different countries
with assets in excess of $14 trillion (USD) found that 81 percent of asset
owners and 68 percent of asset managers view climate change as a material

Anna Louie Sussman, Wall Street's grandfaithens of commoditires to survive Fed revamp
better than others, Reuters, Feb. 12, 2014, available at
http://www _reuters.comn/antiicl e/ 20041 0P 1122 (15 B¢l - Hauidss Conmnmnodi i es-amal iy i s
idUSBREA 1B09720140212.EndFootnote.Pages.



risk across their entire investmentpestttidicoFodmakdRion, the World Health
Organization estimates that 150,000 deaths per year are already caused by
climate change.Fcobtistesfimate is on the low end, as a study commissioned
by 20 of the world's governments whose nations are most threatened by
climate change found that 400,000 are killed each year due to climate
change.Faobtaniephysical commodity activities have significant greenhouse
gas emissions, and thus may further exacerbate climate change. Thus, the
Board should also require enhanced disclosure of climate risk for FHCs
conducting physical commodity activities:

* Annually: A climate risk exposure report based on, but not limited to,
the disclosures outlined in the SEC’s Interpretive Guidance Regarding
Disclosure Related to Climate Chargge.Footnote21l.

III. Answers to Specific Questions.

Question 2. What additiional! conditiions;, if any, shoulld the Board imjpose on
Compliementaryy Commodiiies Activities? For examplie, are the risks of these
activitiies adequatrtly addiressed! by imposing one or move of the fiallowing
requirementss: (i) enhanced capitall requivemeniss forr (Camplementary
Commoditiess Activities;, (i) increased! insurance requivemeniss for
Complemeniatyy Commodiiies Activities;, and (iii) reductiions in the @mount
of assets and revenue attribuialiiée to Compliementatyy (Conwmadities
Activities;, includiing absoluie doWar limits and caps based on a jpercantage
of the FHC & regulaieryy capivall oF navemiie?

As outlined in the Introduction, it is the view of the Other 98% that
the Board would best serve the interests of safety and soundness by revoking

The European Institutional Investors Group on Climate Change, the North American
Investor Network on Climate Risk, the Australia/New Zealand Investor Group on
Climate Change and the Asia Investor Group on Climate Change, Global Investor- Srvey
On Climate Change: 3rd Annuall Repoiitt On Actions And Progress

» Aug. 5, 2013, available at Hittp!/dbdbdiinesstocadiitionongidiard-dimate change-
investor-groups-publiish-report-on-imveston-jpactices-nel Bt ing-torallinate-alfange?/EndFootnote. Paged.

The Health and Environmental Linkages Initiative (HELI), Prioritty Risks.: Climate
Change,, World Health Organization, availablke at
http://www who.int/helli/risks/climate/climatechange/em/. EndFootnote.

Climate Vulnerability Monitor, A Guide to the Cold Calcullus of a Hot Planet, 2™
Editiom,, Sep, 27, 2012, availablle at http://daraint.org/wp-
content/uploads/2012/09/CV M2ndEd-FrontiMiaitien jpdff EndFootnote.
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past Orders granting FHCs complementary commoditiesiaietPegad©.Barring
such action, we have several specific recommendations for how to reduce
risk to both the FHCs and the US financial system overall that are posed by
these activities:

* An FHC with complementary commodity activities shall hold no less
than aratio of 15% regulatory capital to assets;

* An FHC should be prohibited from obtaining more than 0% of
voting securities in any class of company engaged in complementary
commodities activity;

* In aggregate, all complementary commodity activities for an FHC
should be limited to 5% of total revenue;

*  Orders authorizing complementary commodity activities should be
limited to three years in duration. At the end of the three years, the
order sumsets;

* Upon receiving any new gpplication for complementary commodity
activity by an FHC, the Board should evaluate the requested activity
and generate a list of specific risks. The FHC should then present to
the Board a subsequent plan outlining how those risks will be
mitigated. Once an order sunsets, the FEHC must document that none
of the risks outlined have materialized,

* The Board should, together with FERC, generate alist of commodities
that warrant heightened scrutiny (for example, oil should warrant
heightened scrutiny because of the outsized risks of life-threatening,
and expensive, environmental disasters); and

* The Board should mandate FHCs to disclose insurance policies, as we
outlined in IL.E.

Question 3. What additionat! conditionss on Complementanyy (Cammadities
Actiitréss shoulld the Boand impose to proviidér meamiingifil! pprotections
agaiingts the legall, reputational/ and envivommentad! risks associatee! with
physicall commodiiréss and how effective woulld such condittionss be?

In order to begin to mitigate the environmental risks associated with
physical commodities, the Board should insist that an Environmental Impact
Statement (“EIS™) be prepared before any new complementary activity that
carries the risk of environmental disasters is approved. Once the EIS is
prepared, the decision to grant any new complementary authority should be



jointly made with the EPA It should be noted that onecommentatorhas
argued that an EIS is already required. Occupy the SEC noted in their
comment letter that they believe that by allowing FHCs to engage in
physical commodity activities, “triggered the necessary elements to require
an agency to prepare an [Environmental Impact Statement] .” Footnote22.

Question 6. Shoulld the type and scope of limitationss on Coomppkenmentary
Commdiiréss Activitiass differ based on whettterr the undevliginge oiysical
commedifyy may be associateel! with catasthepiiic risks? If so, how should
limitations differ,, and what specific limitations could reduce liabilitsy firom
potenirall catasmophiéc @uents?

While we recognize the Board's concern with environmental liability,
we believe that such liability shouldn't be the primary concern. Many of the
difficulties that exist concerning how to make the system safer given these
liability concerns are a direct byproduct of the massive nature of the banks
involvement in these activities. Easing or limiting FHC activities in physical
commodities is the simplest, most direct, and most effective way to ease the
regulatory burden of managing these risks.

Question 16. Does permiitrige FIHCS to engage in Cootppementary
Commediiréss Actiiitiess creatre matenal! confliicts of intevestt that are mot
addvessee! by existiing law? If so, descrilte such matenial! conflicis and how
they may be caldbieassad.

While existing law provides mechanisms to address conflicts of
interest, there are many examples of conflicts of interest that have emerged
due to FHC involvement in physical commodities that suggest enforcement
is lacking. To cite two examples:

e A group of shareholders from the energy company El Paso sued

Goldman Sachs for advising El Paso to “abandon a spin-off and

Occupy the SEC, Comment Letter re Docket No. 1479, RIN 7100 AE-10;
Complementary Activities, Merchant Banking Activities, and Other Activities of
Financial Holding Companies Related to Physical Commodities, Mar 25, 2014, @wailable
at migps/iwwwon feettatdbssaregovISIECRS/ 2014/ A pril /220140415/R-1479/R-

1479 032614 112155_381891688979_ILpsfEndFootnote.



instead sell itself cheaply to Kinder Morgan Inca deal that
benefited GoldmanSsablss-ootrame?3.

* Goldman Sachs ownership interests in the London Metal Exchange
warehouses provides the company with inside information on the
future costs of aluminum, in conflict with its activities as a
commodity derivatives dealer.

The Board should drill into the informational advantages the banks
claim to justify complementary activities (i.e., “we need to conduct physical
trading in oil because we also trade oil derivatives™). There must be an
additional inquiry into how the FHC structures the relationship between the
physical commodity trading and their derivatives trading in order to prevent
conflict of interests. If the derivatives trading cannot occur without a
physical commodity trading unit, it ssems unlikely that the FHC could then
also claim that there is no manipulation, and the traders on the desks of these
two different business lines do not talk.

To the extent there is any informational advantage, the Board should
consider applying heightened scrutiny, in order to prevent market
manipulation.

Question 17. What are the potential/ adverse effects and publiic benefiis of
FHCs engagiing in Compliementaryy Commodiiies Activities? Do the mpotential
adverse effects of FHCS engaging in Compliemeniaryy (Commadities
Activities;, such as undue conceninaiitvn of resouices, decveased or wnfair
competition, conflicts of intevest, unsound/ banking practices;, or risk to the
stabillizy of the United States bankiing orfinhanciah/ system, outwaighh the
public: benefiis, such as greaterr conveniRnes;, increased compeitiiom, or
gains in &ficiency?

Several significant allegations of market manipulation on the part of
major FHCs such as JPMorgan and Goldman Sachs call into serious
question whether public benefits exist for FHC commodities activity.
Examples of settlements and allegations of market manipulation include;

» Alleged €electricity market manipulation by JPMorgan cost California
ratepayers $124miiliaonFootnote24.

Oct 21, 2011, availablle at Htyp:/ivsww rautars com/artice/2011/10/21/us-
goldmansachs-elpaso-lawsuit-idUSTRE79K6O 02011110211 EndFootnote. Pagel2.
Supra note 2.EndFootnote.



¢ US copper fabricators Southwire and Encore Wire filed a legal
challenge to JPMorgan’s application to form a physical copper ETF,
alleging that the ETF “would lead to an investor-financed squeeze for
London Metal Exchange-grade copper in thell 5 Footantb25.

* In their comment letter to the Board, the International Wrought
Copper Councill asks for an investigation into FHC warehouse
ownership, and to “restore the metal markets to their primary purpose
of serving all participants withoutféaasrFootnote26.

Not only is it unclear that there is any discernible public benefit to
FHC involvement in physical commodities, the examples above show that in
many cases, there is real harm to the public as these powerful FHCs engage
in manipulative practices that end up costing consumers and end-users alike.
We recommend that the Board institute the recommendaitiion we made in
Section II and III in order to address this.

Question 21. What are the advantages and disadvaniagess of the Board
raising capitall requivementiss on mevcivanir bankiing investments or placing
limits on the total amountr of merchani: bankiing investmeniss made by a FHC?
How shoulld the Board formulétec any such capitall requiremeniss or limits?

In order to mitigate the many risks outlined in this ANPR, the Board
should return to the limits that existed prior to the enactment of the Gramm-
Leach-Bliley Act in 1999; namely, an FHC should only be permitted to
make passive private equity investments in commercial companies only if
that investment does not exceed five percent of the voting shares of the
company the FHC is investing in.

IV. Comibsiam

Soutthmreg, Encore appeall SEC decision an JP Margan ETE, Metalbulletin.com, Feb
13, 2013, availiati at Hittp///www.metalbulletimcoony/Antiicteg/B155063/ Southwire-
Encore-ajpypeai } SEHC-dedisiom-om-JP-Morgam-HETF. hitmi EndFootnote.

Internatiionall Wrought Copper Council, Camment Letter re re Docket No. 1479,
RIN 7100 AE-10; Camplementary Activities, Merchant Banking Activities, and Qither
Activities of Financial Holding Companies Related to Physical Commodities, Mar 14,
2014, availkitik at.. ("LME warehouses were originally founded to accommodate the
needs of metal producers and metal processors. Their primary purpose now seems
to be to serve the non-physicall industiy:.”).EndFootnote.Pagel3.




The Board has a unique opportunity to safeguard the financial system
by acting to limit FHC involvement in physical commodity activities.Pagel4.
Because the Board is responsible for granting 12 FHCs the authority to
conduct these physical commodities activities in the first place, it is crucial
there be no abrogation of responsibility by the Board to properly limit these
activities when they are found to create excessive risks.

The Board must act in a timely matter, or Congress may well respond
in a way that is harsher. The (justifiable) scrutiny that FHCs are under from
Congress for these activities creates a serious and ongoing reputational risk
to these firms. The Board should move quickly to mitigate these risks.

We appreciate the opportunity to comment on this issue. For
questions, please contact dexis@otherd8.com.

Sincerely,

Alexis Goldstein
Communiications Director
The Other 98%



