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ICI Globalf cappatsdiates the opportuniity to provide comments on the margin propesals recently
reissued by the Offfice of the Comptrwiller of the Cumemcy, the Board of Governors of the Federal

The international arm of the Investment Company Institute, ICI Global serves afund membership that includes regulated

funds publlicly offered to investors in jurisdictions worldwide,

with combined assets of US$18.7 trillion. ICI Globall seeks to

advance the common interests and promote public understanding of regulated investment funds, their managers, and

investors. Its policy agenda focuses on issues of significance t

regulation, market structure, and pension provision. ICI Global has offices in London, Hong Kong, and Washington, DC. end of footnote.
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Reserve System, the Federal Deposit Insurance Corporation, the Farm Credit Admiiniistration, and the
Eederal Housing Finance Agency (together, the “Prudentiial Regulators®) and the Commudiity Futures
Trading Commiission (“CFTC") with respect to margin requirements for uncleared swaps and security-
based swaps.fodihet@rudentiial Regulators Proposal addresses margin requirements with respect to
uncleared swaps and security-based swaps entered into by swap dealers ("SDs"), security-based swap
dealers ("SBSDs"), major swap participants ("MSPs*), and major security-based swap participants
("MSBSPs") regulated by a Prudentiial Regulator.fodibetd3ETC Proposal addresses uncleared swaps
entered into by CSEs for which there isno Prudentiial Regulator. Although the CETC and the
Prudentiiall Regulators (together the “Agencies®) have proposed substantiiallly similar margin rules fior
uncleared swaps, the Prudentiial Regulators have propased one approach and the CETC has proposed
three alternatiive approaches as to how their respective margin rules would apply to crosslborder
transactions. We have significant concerns that, if the Agencies do not further coordinate their
approaches, a cross-border transaction would be treated differently depending on whether a CSE
involved In the transaction was regulated by a Prudential Regulator or the CFTC. We do not believe
that this result would be sound policy and urge the Agencies to develop approaches that at least would
produce the same or similar outcomes,

Our members — US funds that are regulated under the Investment Comjpany Act of 1940
(“ICA”) and similar non-US regulated funds publlicly offered to investors, such as UCI T'S (collectively,
“Regulated Funds”) - use swaps and other derivatives in avariety of ways. Detivatiives are a particularly
useful portfolio management tool in that they offer Regulated Funds considerable flexibility in
structuring their investment porifollios. Uses of swaps and other derivatiwes include, for example,
hedging positions, equitizing cash that a Regulated Fund cannot iImmediatelly invest in direct equity
holldimgs, managing @ Regulated Fund’s cash pesitions moie genexallly, adjusting the duration ot a
Regulated Fund's portfolio, or managing & Regulated Fund’s portfolio in accordance with the
investment objectiives stated in a Regulated Fund’s prospectus. To employ uneleared swaps in the best
interests ot fund investois, our memberis sirongly suppert ensuring that the detivatives markets are
efficient, highly eompetiiiive, and dransparent.

ICI Global members, as market participants representing millions of investors, generallly support
the goal of providing greater oversight of the derivatives markets. Given that many derivative

See Mergirn and Capivall Requihementssifn Coveved Swap Eniifvés;; Proposed Rale, 79 Fed. Reg. 57348 (Sept. 24, 2014))
availkidt at http://wwww.gpo.gov/fdsys/pkg/FR-2014-09-24/pdit/2014-22001. pdff. (*Prudential Reguiators Propasal');
Wrgiin, Requibemertssifin Uncleared Swapsifin- Swap Deaikns and Wejor Swap Pantiicipants, 79 Eed. Reg, 59898 (Oct. 2,
2014), available at http://immn.gpo.gov/fdsysi/pkg/FR-2014-10-03/pdf/2014-22962. pdt (*“CFTC Proposal").endoffootnote.

Eor ease of reference, SDs, SBSDs, MSPs, and MSBSPs will be referred to in this letter as “covered swap entitiies” or
“CSEEs" although the CFTC Proposal would apply only to SDs and MSPs.endoffootnote.
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transactions are conducted across multiple jurisdictioms, we support efforts for real and meaningtul
coordination among regulators on how these regulations will be applied to market participants that
engage in derivatiives transactions on a cross-border basis. In this letter, ICI Global focuses on the cross-
border application of the proposed rules issued by the Agencies. We discuss below our concerns it the
Prudentiial Regulators and the CETC take approaches that would produce different results for similar
cross-border transactions and offer our recommendatiions for moditications to the Agencies’ proposed
approaches. For comments on the substance of the Prudentiial Regulators Proposal and the CFTC
Propasall, please refer to the letter submitted by the Investment Company! hstifuied ootnoted.

Greater Coordination among Internatiomal Regulators is Criitiical to Waontkahlle A pplication of
Margin Rules to Cross-Border Transactions

We support the work of the Basel Commiitiree on Banking Supervision ("BCBS?) and
Internatiional Onganization of Securities Commissions ("IOSCO") in developing international margin
standards for non-centrallly cleared derivatiives.fodihitesffort to harmomize margin standards will greatly
alleviate burdens on marker participants and eliminate inefficienciesin the derivatives markets, which
are global in nature. Although market participants may more easily comply with margin rules in
different jurisdictions when margin rules are harmoniized internaniioneilly, there may neverthelless be
some differences among the jurisdictions (as can be seen already with the proposals by the European
UnionfoftEdtEy and the Agencies). Thereffore, it isimperative that international regulators coordinate
it more than one jurisdiction’s requirements could apply to a cross-border transactions to avoid
dupllicative and/or potemtially contlicting regulations.

Duriing the BCBS/IOSCO consultatioms, we had cautioned that regulatory coordination will be
complex and that the proposed framework did not adequatelly address numerous questions on how the
margin requirements would apply to cross-border transactions.folfleteBcommended that the BCBS and

$ee letter from David W.. Blass, General Coumsel, ICI, to Robert deV. Erierson, Secretary, Board of Governors of the
Federal Reserve System, Barry F. Mardock, Deputy Director, Office of Regulatory Policy, Farm Credit Administration,
Robert E. Feldman, Executive Secretary, Federal Deposit Insurance Corpotation, Alfred M. Pollard, General Counsel,
Federal Houwsing Financing Agency, Legislative and Regulatory Activities Division, Offfice of Compinailler of the Currency,
and Christopher Kirkpatrick, Secretary, Commodity Futures Trading Commission, dated November 24, 2014.endoffootnote.

See Wbrgim Requaiementssffir Nomedeotnatlyy Cleared Derivatiies, Basel Commiittee on Banking Supervision and Board of
the Intentional Organization of Securities Commisssions, September 2013, availadie at
http:/ivvwtbiis.org/ pulbll/iets26 1. jpelff (2013 International Eramework").endoffootnote.

Consulltation Paper — Draft regulatory techniical standards on risk-mitigation techniques for OTC ebriiratiives contracts
not cleared by aCCP under Artiicle 11(15)) of Regulation (EU) No 648/2012, April 14, 2014, availafié at
http: /i ebaceiogmecevidbecuneeans s/ 10 8804365 449 JIGHC P+2014+03+4%28CPHam+  fik+miti gation+for+O TIC-Hd
erivatives%29.pdf ("EU Margin Consultation Paper").endoffootnote.

Letter from  anmie MoMillan, Geoneral Eounsal, [€], and Dan Waters, Managing Director, [€] Global, to Wayne Byres,
Secretary Genaml, Basel Commiree on Banking Supssvision, Bank for International Settlements, and David Wiight,
Secretary Genaral, [nternational Organization of Securities Commissions, dated March 14, 2013, aunaligble ar
heeps/hwmmnici. org/ pdf/271 11 pdf; Letter from Karsie MoMillan, Gonoral €cumsel, [€1, and Dan Wators, Managing

Director, ICI Global, to Wayne Byres, Secretary General, Basel Committee on Banking Supervision, Bank for
International Settlements, and David Wright, Secretary General, International Organization of Securities Commissions,

dated September 27, 2012, available at http://www.ici.org/pdf/26529.pdf. end of footnote.
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I0SCO develop a more derailed framework for how margin requirements will apply to transactions
conducted across borders. Regrettalily, the 2013 International Framework ultimately did not contain
sufficient detail regarding the circumstances that trigger the application of the laws of a particular
jurisdiction and which law would apply (and to which aspects of the transaction) when the laws of
more than one jurisdiction could apply to a transaction. As aresult, the Agencies are now proposing
different approaches regarding how they would apply their margin rules to cross-border transactions.
Giiven the global market for derivatiives, we request that the Agencies work with the Securities and
Exchange Commission and regulators abroad, partiicularly EU regulators, to achieve greater
coordination in developing aglobal approach for cross-border derivatiives transactions.

In the remainder of this letter, we focus on how the Prudentiial Regulators and the CETC should
address the cross‘border application of their margin rules to avoid duplicative and/or potentially
contlicting regulations and the opportuniity for regulatory arbitrage.

Agencies Must Harmoniize Cross-Border Approaches to Produce Similar Outcomes

With respect to the cross-border application of the margin requirements, the Prudential
Regulators proposed one approach (“Prudentiial Regulators Approach”)fcatbidée CET C proposed three
alternatiive approaches — Prudentiial Regulators A pproach, Guidance Approach,foatbEntity
Approach fooTihetdare sigmificant differencesin the three cross-border approaches that have been

Under the Prudentiial Regulators Approach, a“foreign non-cleared swap” or a “foreign non-cleared security-based swap”
of a"foreign covered swap entity” would not be subject to the Prudential Regulators’ margin requirements. In addition,
CSEs whose obligations under their uncleared swaps or security-based swaps are not guaranteed by an entity organized
under the laws of the United States or any State and that is (1) aforeign covered swap entity, (2) aforeign bank or US
branch or agency of aforeign bank or (3) aforeign subsidiary ot a depository institution, Edge corporation, or agresment
corporation may be eligible for substituted compliance.endoffootnote.

Under the Guidance Approach, the CFTC s margin requirements would not apply to an uncleared swap between a non-
US CSE and anon-US person that is not guaranteed by, or an affiliate conduit of, aUS person. Wihere the counterparty
to such CSE is (a) a foreign branch of aUS bank that is an SD/M SP or (b) a non-US person that is guaranteed by, or an
affiliate conduit of, aUS person, the CFTC Proposal would apply but substituted compliance would be availzble.
Substituted compliiance also would be available where the CSE is aforeign branch of a US bank and the counterparty is
(a) also aforeign branch of aUS bank that is an SD/MISP or (b) anon-US petson. Finally, and notwithstanding the
foregoing, the margin requirements would apply with no substituted compliiance available if (a) the counterpatty to the
CSE isaUS person (other than aforeign branch of a US bank that 1s an SD/MISP) or (b) the CSE IsaUS CSE. It Is not
entiirely clear whether the margin requirements would apply or whether substltuted compliiance would be avallable If the
CSE isanon-US CSE that is acting out of aUS branch. See inffia notel8.endoffootnote.

Under the Entity Approach, the margin requirements would apply to all of the uncleared swaps of a CSE on a firm-wide
level, with substituted compliance available in certain instances. Whether substituted compliance is available and how it
would apply to the margin requirements (e.g., for posting of initial margin, collection of initial margin, and/or posting

and collection of variation margin) would, inter alia, depend on whether the CSE and/or the counterparty isaUS person
and whether the CSE and/or the counterparty is guaranteed by a US person. end of footnote.
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proposed by the Agencies that relate not only to how and when the margin requirements would apply
(including under what circumstances substituted compliance may be available and how it should apply)
but also with respect to the persons that would be subject to the relevant reguirements. Eor example,
the CHFTEC usess theecrnuayptaffa“UES persont. toodktermiieewet therr tthee CHFTEC Fogesst wou b aggply to
a particular transaction, but the definition of 2 US person is not relevant to the application of the
Prudentiial Regulators Propasal. Instead, the determination of whether to apply the Prudential
Regulatois' margin rules would depend on whether the transaction isa “foreign non-clesred swap" or
"foreign mom atkaned] secuniiyy-basrd] swap” and wibetihen a covened] swap entiiy iis a “foneiign cowened swap
entiiy."

Although it may be the easiest for market participants it the Agencies use the same category of
market participants or persons to whom the margin rules would apply, we recognize that it may be
difticult for the CETC and the Prudentiial Regulators to agree to adopt a single rule text for the cross-
border application of the margin rules.foafptiinimum, we believe, however, that it is essential that the
approaches ultimately adopted by the Agencies impose the margin rules consistently to each category of
market participants to avoid regulatory arbitrage. The Agencies could achieve similar outcomes by
making substituted compliance available in more instances. We believe substituted compliance is
partiiculanly workable in the margin rules area where international standards already have greatly
harmonmized the requirements. We illustrate below how substituted compliiance can greatly alleviate the
potential concetn for dupliicative and/or potentillly conflicting margin rules,

Agenciies Must Consider Effects of Margin Rules on Global Regulated Funds

We are concerned that, because the margin rules techmiizallly apply to CSEs regulated by the
Agencies and only indirectly to their counterparties (including financial end users, such as Regulated
Funds), there has not been sufficiant attention given to the cross-border effect of the proposed rules on
Regulated Funds. As the Agencies are fully aware, a majority of derivatives transactions are conducted
on a cross-border basis. If the Agencies do not find a solution to address the potentiial for duplicative
and/or potemillly contlicting margin rules on cross-border transactions, there will be significant
negative effects on Regulated Funds.

To assist the Agencies to understand fully the scope of the concerns of Regulated Funds, we
describe below the typical cross-border transactions of Regulated Funds, analyze how the Agencies
maugin rules would apply, and consider whether the European Market Infrastructure Regulation
(“EMIR™) would apply to such transactions to illustrate the potentiial for overlapping awndl/or
contlicting regulations when more than one jurisdiction’s laws could apply to a transaction. We then
provide some recommendations on how the Agencies’ approaches should be modified to avoid

Because the Prudentiial Regulators have proposed rulles for their crossdborder approach and the CETC has issued @n
advanced notice of proposed rulemaking, it may be even more difficult for the Agencies to adopt acommon text.endoffootnote.
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dupliicatiive (and/or potentilly conflicting) margin reguirements. In general, we urge the Agencies to
make substituted compliance available in a greater number of situations.

Scenario 1. Swap transaction between a CSE that is organized in the European Union

Dealer”)focindel I CI TS ootnotel3.

The Prudentiial Regulators Propesal would not apply US margin rules to this transaction.

Under the Guidance Approach, a UCITS would generallly not be considered a US personfootnote14.
and US margin rules would not apply to this transaction. Under certain limited situations,

a UCITS, however, may be considered a US personfoosmuletite Guidance Approach would

apply US margin rules to this transaction and substituted compliance would not be

available.

The Entity Approach would apply US margin rules to this transaction, but substituted
compliance would be available.

EMIR margin requirements would apply because both entities are established in the
European Union.

The EU Dealer is organized in the Earopean Union but is registered or required to be registered with the relevant US
regulator as an SD or $88D. The EU Dealer also isnot controllled by a US entity.endoffootnote.

UCITS, or “undertatkimgs for collective investment in transferrable securities,” are collective investment schemes
established and authonized under aharmonized EU legal framework, currentlly EU Directiive 2009/65/EC, as amended
(*UCIT'S IV"), under which a UCIT'S established and authorized in one EU Member State ("Member State™) can be sold
cross border into other Member States without arequirement for an additional full registration. Detgilled reguirements
applicable to UCITS include those related to disclosure and custody as well asinvestment restrictions and limitations. See
UCITS 1V (requirements regarding simplified disclosute (key investor information document) (Art. 78), annual and semi-
annual repokts (Akt. 68), appointing adepositary bank a a custodian and its respensibilities (Att, 22), tedemption (Att. 76),
diversification and issuer concentration (Art, 52 and Art. 56), permitted assets, including limitations relating to derivatives
and leverage (Aft. 50 and Art.52)).endoffootnote.

The CETC provides that "a collective investment vehicle that is publicly offered only to non-US persons and not
offered to US persons generally would not fall within any of the prongs of the interpretation of the termU3pesosutt
Irtrergretiier Guidainoe and Policy Stattamern: Regardiing Complamer with Certaim Swap Begulations, 78FRRZ29921531 4
{(emphasis added) (July 26, 2013) availbitié at
http:/ivevewetic.gov/ucm/groups/puts | 5/@ ifkdbral hegjister/documents/ffile/2013- 17 95t pff ("Guidance™).endoffootnote.

Under the Guidance, non-US Regulated Funds that are publlicly offered to only non-US persons but offered privately to
US persons undet Section 3(c)(1) or Seciion 3(c)(7) of the ICA and nen-US Regulated Funds authorized to make & public
offering but that elect only to offer privately to mon-US insiitutional investors e not carved out of the defimition of US
person. These funds must analyze whether they are US persons under the CFTC s definition of US person.endoffootnote.
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In the soenario described above, because the definition of US person can treat certain entities
that are established in a foreign jurisdiction (such as some UCITS) as US persons, applying the
margin requirements without making substituted compliance available will result in imposing
dupllicative and/or potemiillly contlicting requirements on the transaction. We recognize that
the CFTC may be limiting the use of substituted compliance to non-US persons under the
Guidance Approach to ensure that the full panoplly of US derivatives regulations apply (and
their protections are provided) to US persons. We believe, however, that the CFTC may not
have fully consideied sityations in whieh regulations of another jurisdiction apply to these “US
persons.”

We theretore strongly urge the CETC to extend substituted compliance to situations in which
the CSE is transacting with an entity that may be considered a US person but also is estzblished
in a foreign jurisdiction and subject to that jurisdiction’s margin regime. Providing for
substituted compliance in these circumstances may greatly alleviate the problem of duplicative
and/or poteniiillly overlapping margin requirements for cross-border swap ¢ransactions.
Moneower, as noted above, with respect to the margin rules, the CETC could achieve its

regul atory objectives with substituted compliance because international regulators, including
the CFTC, have already agreed, puisuant to the 2013 International Framewoik, o mininmum
standards and have greatly haimoniized the specific reguirements,

Scenario 2: Swap transaction between an EU branch of aUS CSE and a UCITS

The Prudentiial Regulators Approach would apply US margin rules to this transaction, but
substituted compliance would be available with respect to the CSE'’s obligation to post
initialmaagginfootnotels.

Under the Guidance Appioach, if the UCITS is not 2 US person, the US margin rules
would apply to this transaction but substituted compliance would be available. If the
UCITS was considered a US person, the Guidance Approach would apply US margin rules
to thiis transaction and substituted compliance would not be avsilable.

The Entity Approach would apply US margin rules to a transaction with a UCITS that is
not considered a US person, but substituted compliance would be available with respect to
the CSE’s obligation to post initial margin.foolbeEntity Approach would apply US margin

US margin rules would apply to variation margin and collection of initial margin by the CSE. Accordingto the

Prudentiiall Regulatons, ifia US bank that is a CSE enters into a swap with aforeign fund that is subject to a foreign
regulatory framework for which the Prudentiial Regulators have made acomparability determinatiion, the US bank must
collect the same amount of margin as required under the US rule but need post only the amount of margin that the
foreign fund is required to collect under the foreign regulatory framework. The Prudentiial Regulators do not explain the
rationale for not permitting substituted compliiance for variation margin.endoffootnote.

US margin rules would apply to variation margin and collection of initial margin by the CSE. The CFTC. does not

provide an explanation for why it would not permit substituted compliance for variation margin.endoffootnote.
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rules to atransaction with aUCITS that is considered a US person and substituted
complliance would not be avsilzble.

EMIR: margin requirements would apply to the UCITS because it isestablished in the
European Union.

To avoid imposing dupllicatiive and/or potentirllly contlicting requirements on this transaction,
for reasons similar to those described in our discussion of Scenario 1, the Agencies should
provide for substituted complliance (including with respect to variation margin) where a foreign
branch ot a US CSE transacts with a counterparty that is subject to the margin requirements of
aforeign jurisdiction. In addition, as described above, the CFTC s US person definition does
not appear to contemplate that the US person also may be subject to the requirements of
another jurisdiction. Because such an entity may be subject to mote than one jurisdiction's
maigin requicements, the CFTC should adopt an approach that provides for sulbstituted
compliiance in situations in which the CSE istransacting with a counterparty that may be
considered a US person but also isestablished in aforeign jurisdiction and subject to that
juiisdiction’s margin rules.

Scenario 3: Swap transaction between a US branch of an EU Dealer and aUCITS

The Prudentiial Regulators Appuoach would apply US margin rules to this transaction, but
substituted compliance would be available.

Under the Guidance Approach, the margin rules would apply if a US branch of an EU
Dealer transacts with aUCITS regardless of whether it is considered a US person and
substituted compliance would not beavaiibididd ootnote18.

The Entiity Approach would apply US margin rules to this transaction, but substituted
compliance would be available.

EMIR margin requirements would apply because both entities are established in the
European Union.

To avoid duplicative and/or potemiallly conflicting requirements on this transaction, the
CETC should provide for substituted compliance regardiess of whether the UCITS is
considered a US person for the reasons described above for Scenarios 1 and 2.

See Guidance, supra note U4, at n.513 (“a U.S. branch of anon-US swap dealer or MSP would be subject to Transaction-
Level requirements, without substituted compliance availsble’). Bui see CFTC Proposal, supra note 2, at $9916 (Under
the Guidance Approach, the margin rides would not gpply if an EU Dealer transacts with 2non-US person but weuld
apply it an EU Dealer transacts with a US person and substituted compliiance would not be available).endoffootnote.
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Scenario 4: Swap Transaction between an EU Dealer and a US Registered Investment
Com "RIC"

The Prudentiial Regulators Approach would apply US margin rules to this transaction, but
substituted compliance would be avzilable.

The Guidance Approach would apply US margin rules to this transaction with no
substituted compliance available.

The Entity Approach would apply US margin rules to this transaction, but sulbstituted
complliance would be available.

EMIR margin requirements would apply in thisssenmariocfootnotel9.

We are concerned that in the soeario described above a transaction will be subject to both US
and EU margin rules. We appreciate that the US and the EU may each have an interest in
applying their respective rules to this transaction. US and EU regulators, however, must
coordinate and determine whiich rules should apply to avoid duplicative and/or potentially
contlicting margin requirements. We understand that the CETC may have greater interest in
ensuring the application of its margin rules when a CSE transacts with a US person, such asa
RIC, than with a non-US person, such asa UCITS, but the CFTC should recognize the
piactiical concerns of (and attempt to avoid) having more than one set of margin rules apply to
the same transaction.

Ome way to avoid dupliicatiive and/or potentiilily contlicting margin requirements would be for
the EU Commiission to make an equivalence determination with respect to US margin Riles,
and then both countenpantiies would follow the US margin rules. Given the procedural
difficulties in making an equivalence determination, the CETC could choose to provide itselt
with the tool ot substituted compliance to avoid this consequence it the EU does not make &n
equivalence determination. Altermatiisgly, the CETC could permit the parties to a transection
for whiich the margin reguirements of multiiple jurisdictions would apply to elect or agree
between themsellves the regime with which they will complly. As noted previously, because the
2013 Inteinationdl Framework has greatly harmomized the margin rules, thete should be no
concern regarding regulatory arbitrage.

Scenario 5: Swap Tramsaction between a US branch of an EU Dealer and a RIC

The Prudentiial Regulators Approach would apply US margin rules to this transaction, but
substituted compliance would be available.

The EU Dealer would be required to collect margin from the US RIC. See EU Margin Comsulltation Pzper, supra note
6. endof f oot not e.
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The Guidance Approach would apply US margin rules to this transaction with no
substituted compliance available.

The Entity Approach would apply US margin rules to this transaction, but substituted
complliance would be available.

EMIR margin requirements would apply in thissesmarigofootnote20.

As in the previous scenario, we understand that the CETC has a stronger interest in applying
the US margin rules to this type of transaction because of the involvement of a US person (i.e,
the US RIC) and the EU regulators have an interest in applying their margin rules to an entity
established in the European Union (i.e., the EU Dealer). US and EU regulators, however, must
coordinate and determine whieh rules should apply te aveid duplieative and/ o potentially
contlicting margin requirements. We recommend the alternatiives discussed for Scenario 4 as
possible options to address the overlapping and/ o potentiallly contlicting obligations.

Impact of Guarantees on Margin Rules on Global Regulated Funds Must be Eully Considered

We note that cross-border guarantees present sigmificant challenges with respect to the
application of agiven regime’s margin requirements and whether substituted compliance should be
available. Under the Prudentiial Regulators Approach, the US margin requirements would apply and
no substituted compliance would be available it the CSE is guaranteed by an entity organized under the
laws of the United States or any State regardless of the counterparty’s domiicile foofhis2teatment of
guarantees may cause issues where, for example, the CSE is organized in the European Union and
subject to the EMIR margin requirements. Wihere anon-US Regulated Fund, such asa UCITS,
transacts with an EU entity guaranteed by an entity organized under the laws of the United States, both
US and EU margin regulations would apply without the availability of substituted compliance.
Therefore, we recommend that the Agencies consider broadening the availability of sulbsfituted
compliance where the CSE has a US guarantor under the Prudentiial RegulatorsApsesathfootnote22.

The EU Dealer would be required to collect margin from the US RIC. See EU Margin Comsultation Paper, supra note
6. endof f oot not e.

Prudentiiall Regulators Proposal at §_.9(b) and §_.9(d)(3).endoffootnote.

We understand that the OTC Deriivatives Regulatory Group (“ODRG") is working on developing approaches to
address issues related to the treatment of guaranteed affiliates See Report of the OTC Derivatives Regulators Group
{ODRG) to G20 Leaders on Cross-Border Implementation Issues (November 2014), availdé at
http://www . gffie.gov/ e/ or eups/p il /@i ntegnaitanal hiffaiiks/decwnrnte/fHi/Ql Al ¢epeiig2_1114pdft A
illustrated in thiis letter, a practical approach must be developed to aveid duplicative oF potentiallly conflicting margin
Fequirements on eross-border transactions. We urge the CFTC, whieh is apart of the ODRG, to diseuss the wotk of the
ODRG with the Prudential Regulatois, which gre not OD RG membeis.endoffootnote.
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Finally, the Prudentiial Regulators seek comment on whether the margin rules should clarify and
define the concept of a “guarantee” to better ensure that those swaps that pose risks to US insured
depositoty institutions would be included within the scope of the rule. According to the Prudential
Regulatons, many swaps agreements contain cross-default provisions that give swaps counterpantiies legal
rights against certain “specified entiitiies.” The Prudentiial Regulators state that, in these arrangements, a
swap counterpaity of a foreign subsidiary of aUS CSE may have contractual rights to close out and
settle its swap positions with the US entity if the foreign subsidiary of the US entity defaults on its own
positions with the counteipaityy. The Prudentiial Regulatois believe that, although not technicallly a
guarantee of the foreign subsidiary’s swaps, these piovisions may be viewed #s reassuring cownterparties
to foreign subsidiaries that the US bank stands behind its foreign subsidiaries’ swaps.

We believe the Prudentiial Regulators’ description and analysis of these cross-default provisions
do not accurately reflect commencial reality. As atechniical matter, a cross-default provision involving a
“specified entiity” would not generallly give a swap counterparty any direct right against the specified
entity. The cross-default provision would give the swap counterparty the right to terminate its swaps
with its direct counterparty if certain events involving the specified entity (such as the US CSE in the
Prudentiial Regulators’ example) are triggered. These provisions are intencled to alert counterpantiies to
situations in which credit deterioration of an affilisie ot a direct counterpaity may indicate acredit issue
within the corpoiate group that may ultimaiely adveisely affect the performance of the direct
counteipaity (foreign subsidiary of the US CSE) to the swap aswnierparty.

Absent other factors, the swap counterparty would not be able to close out its swap positions
with the specified entity (i.e., the US CSE) if the foreign subsidiary defaults on its own positions with
theaminiespautyy. Woseever,imaarss ddtullisivati imimal ga “Spaaiffedenttiyy,” e eeare no
contractual provisions that would provide an implicit or explicit guarantee by the US CSE of the
foreign subsidiary’s obligations. In fact, in the scenario described by the Prudential Regulatois, it the
foreign subsidiary defaults on its obligations with the counteipaity, it would appear that the US CSE is
not guaranteeing the foreign subsidiary’s contract or providing assistance to the foreign subsidiary.

We appreciate the opportumiity to respond to the margin propesals of the Agencies. If you
have any questions on our comment letter, please feel free to contact the undersigned, Susan Olson at
+ 1-202-326-5813, Sarah Bessin at +1-202-326-5835, or Jennifer Choi at +1-202-326-5876.



Page 12

CC:

Sincerely, signed.

Dan Waters
Managing Director
ICI Global
+44-203-009-3101

The Homonahile Timothy G. Massad
The Homanalhle Mark Wetjen

The Hononatlle Sharon Bowen

The Homanalble J. Chriistopher Giancarlo

The Homonalthile Mary Jo White

The Honenatle Luis A. Aguilar
The Homanathle Daniiel M. Gallagher
The Hononahle Kara M. Stein

The Homanahle Michael S Piwowar



