


























the other federal financial regulators, and one independent member with insurance expertise.?!
FSOC’s duties include, for instance, (1) monitoring for potential threats to U.S. financial
stability; (2) monitoring regulatory proposals and developments and making recommendations to
Congress to improve U.S. financial markets; (3) facilitating information sharing and coordination
among FSOC members and other federal and state agencies regarding domestic policy
development, rulemakings, and enforcement actions; (4) identifying gaps in regulation that could
pose risks to U.S. financial stability; and (5) recommending to member agencies general
supervisory priorities and principles reflecting the outcome of discussions among the member
agencies. To complete this work, FSOC may appoint people to “such special advisory, technical,
or professional committees as may be useful in carrying out the functions of the Council.”*

Rather than continuing with its proposals as written, the Federal Reserve should seek
input from all the other federal financial regulators and interested agencies, including the U.S.
Department of Justice, and reevaluate the proposals with the benefit of cross-agency input.
Because where one sits often affects what one sees, each agency probably will have unique
insights into the strengths and weaknesses of today’s holding company boards.** Should the
Federal Reserve not want to seek input through FFIEC (which has fewer agencies and currently
is led by the FDIC Chair) or FSOC (which includes more agencies and is led by the Treasury
Secretary), the agency could do one-on-one outreach to each agency and office.** Regardless of
how it secks input, the Federal Reserve should share, as appropriate, with the agencies “the
results of” its “multi-year review ... of practices of boards of directors, particularly at the largest
banking organizations” and engage the other agencies on “the factors that make boards effective,
the challenges boards face, and how boards influence the safety and soundness of their firms and
promote compliance with laws and regulations.”*

3. Assuming the agency wants to move ahead now (without seeking more input from
other agencies), the Federal Reserve should not adopt the Proposed Guidance on
Supervisory Expectation for Boards of Directors as written.

The Federal Reserve casts its proposed guidance as a necessary realignment and
clarification of the agency’s supervisory expectations for the boards of directors at domestic
bank and financial holding companies with total consolidated assets of $50 billion or more,

31 See 12 U.S.C. §§ 5321, 5322.
32 See 12 U.S.C. §§ 5321, 5322.

33 It is not enough, as the Federal Reserve suggested in the proposed guidance, to have other banking agencies
comment on certain parts of these proposals. See Proposed Guidance, 82 FR 37219, 37220.

34 The Federal Reserve also should consider creating cross-agency task forces or working groups on various related
issues such as one focused on how holding company boards can ensure all subsidiary-level MRAs or equivalents
become part of the holding company board’s tracking systems.

35 Proposed Guidance, 82 FR 37219, 37219.
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among other types of institutions.*® While there is no disagreement that expectations need to be
reset, the scholars strongly disagree that the proposed guidance is a step in the right direction.

As discussed below, the agency should amend its proposed text for the supervisory
guidance on board of directors’ effectiveness to (1) incorporate expected outcomes for the
boards; (2) require boards to select directors who have the time necessary to do their jobs well,
including their legal and regulatory oversight responsibilities; (3) require boards to maintain a
corporate culture that, among other things, emphasizes legal and regulatory compliance; and (4)
prescribe how board self-assessments are conducted and documented. In addition, the Federal
Reserve should withdraw its proposed guidance on the communication of supervisory findings
and replace it with a procedural framework that helps the government and boards better track
enforcement actions, including MRIAs and MRAs.

A. The proposed text for the supervisory guidance on board of directors’
effectiveness sets essentially no expected outcomes for directors, nor demands
boards select directors who have the time necessary to do their jobs well.

The proposed text identifies the following five key tasks that boards must do: “(1) Set
clear, aligned, and consistent direction regarding the firm’s strategy and risk tolerance, (2)
actively manage information flow and board discussions, (3) hold senior management
accountable, (4) support the independence and stature of independent risk management and
internal audit, and (5) maintain a capable board composition and governance structure.” The
Federal Reserve drops a footnote to clarify that independent risk management, in the agency’s
view, includes compliance.?” Nowhere in the proposed text does the Federal Reserve (1) set
specific outcomes for the boards to achieve and maintain or (2) demand that boards select
directors who have the time necessary to do their jobs well, including their legal and regulatory
oversight responsibilities.

The Federal Reserve should incorporate into the proposed text specific outcomes for
boards to achieve and maintain. The failure to include such expected outcomes in the proposed
text will produce different results at and for the firms, including potentially inflated ratings for
the firms. This is both common sense and proven in other settings where group or individual
performance is evaluated. For example, for a reason, professors do not grade students solely
based on whether they did the assigned reading. If they did, students who completed the task
(i.e., read the assigned cases) would receive high marks regardless of whether they understood
the materials and could apply them.

36 Proposed Guidance, 82 FR 37219, 37220.
37 Proposed Guidance, 82 FR 37219, 37220 & 37220 n.5.
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