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Via Electronic Mail

Federal Deposit Insurance Corporation

550 17" Street, NW

Washington, DC 20249

Attention: Robert E. Feldman, Executive Secretary

Board of Governors of the Federal Reserve System
20th Street & Constitution Avenue, NW
Washington, DC 20551

Attention: Ann E. Misback, Secretary

Office of the Comptroller of the Currency

400 7th E Street, SW

Washington, DC 20219

Attention: Legislative and Regulatory Activities Division

Re: Proposed Changes to Applicability Thresholds for Regulatory Capital and Liquidity
Requirements, FDIC RIN: 3064-AE96; OCC Docket ID OCC-2018-0037; Federal Reserve
Docket No. R-1628; Comments on the Reporting Format for Risk and Complexity Data

Ladies and Gentlemen:

We appreciate the opportunity to submit this comment letter (“Letter”) to the Federal
Deposit Insurance Corporation (“FDIC”), the Board of Governors of the Federal Reserve System
(the “Federal Reserve™), and the Office of the Comptroller of the Currency (“OCC” and together
with the FDIC and Federal Reserve, the “Agencies”) on the notice of proposed rulemaking
(“NPR”) regarding Proposed Changes to Applicability Thresholds for Regulatory Capital and
Liquidity Requirements.' The proposed rule would establish a new framework for the

' Proposed Changes to Applicability Thresholds for Regulatory Capital and Liquidity Requirements, 83 Fed. Reg.
66024 (Dec. 21, 2018). The NPR implements statutory changes enacted in 2018 as part of the Economic Growth,
Regulatory Relief and Consumer Protection Act, Pub. L. No. 115-174, (2018) (the “Economic Growth Act”). The
Economic Growth Act increased from $50 billion to $250 billion the threshold at which a bank holding company
becomes automatically subject to the enhanced prudential standards under Section 165 of the Dodd Frank Act and
authorizes the Agencies on a case-by-case basis based upon systemic risk considerations to impose enhanced
prudential requirements on bank holding companies with between $100 and $250 billion in total consolidated assets.
The Economic Growth Act did not grant the Agencies with discretion to subject depository institutions without a
holding company that have less than $250 billion in total consolidated assets to enhanced prudential standards.
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applicability of enhanced prudential standards for banking organizations with $100 billion or
more in total consolidated assets, using certain risk-based indicators. Based on that framework,
the proposed rule would establish risk-based categories for determining the applicability of
certain prudential supervisory requirements.2

With the understanding that the four categories based on risk-based indicators proposed
under the NPR will be relied upon by the Agencies on an on-going basis in tailoring the
applicability of prudential regulations for banking organizations with total consolidated assets of
$100 billion or more, we submit this comment specifically in response to the Agencies’ proposal
for depository institutions without a holding company to calculate the risk-based indicators, apart
from size, based upon the instructions of certain report forms that are currently filed with the
Federal Reserve by holding companies, including the Banking Organization Systemic Risk
Report (FR Y-15) and the Parent Company Only Financial Statements for Large Holding
Companies (FR Y-9LP). Specifically, under the proposal a depository institution without a
holding company would need to report to its primary supervisory agency on the institution’s
cross-jurisdictional activity, weighted short-term wholesale funding, off-balance sheet exposure,
and nonbank asset indicator data.® The NPR does not make clear how the data is to be
submitted, particularly whether a depository institution would submit the data directly to its
primary supervisory agency as a supplement to its call report, prepare and submit the data using
the current FR Y-15 and FR Y-9LP report forms, or submit the data using some other form to be
developed by the Agencies.

For the reasons further discussed below, we respectfully suggest that a depository
institution without a holding company be allowed to submit the data, calculated according to the
instructions of the FR Y-15 and FR Y-9LP, directly to its primary federal bank supervisor as a
supplement to its Consolidated Reports of Condition and Income for a Bank with Domestic and
Foreign Offices—FFIEC 031 (Form FFIEC 031), including only the data relevant to the risk-
based factors under the NPR, and in the format suggested in the attached Addendum or in a
similar format acceptable to their primary supervisory agency and that poses the least amount of
regulatory burden on the depository institutions. The universe of U.S. depository institutions

? The current liquidity coverage ratio (“LCR”) rule, and the proposed net stable funding ratio (“NSFR") are
applicable to depository institutions with $250 billion or more in total consolidated assets. See 12 C.F.R. § 329.1;
see also Net Stable Funding Ratio: Liquidity Risk Measurement Standards and Disclosure Requirements, 81 Fed.
Reg. 35124 (June 1, 2016).

7 83 Fed. Reg. at 66029 (Dec. 21, 2018).
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with between $100 and $250 billion in consolidated assets and no holding company is a small
one and lends itself to manual submission and tailored treatment of the format for reporting this
information. If the primary federal bank supervisor requires that such information be reported in
a uniform manner, the Form FFIEC 031 should be modified to capture the relevant data, given
the small number of institutions that would be subject to such reporting requirements, and the
fact that the two extra forms, the FR Y-15 and Y-9LP, are not designed to fit the context of a
depository institution without a holding company.

The following section of this Letter describes our recommended calculation
methodology, and attached as an Addendum to this Letter is a proposed reporting template for
depository institutions without a holding company to calculate and report the relevant risk-based
factors under the NPR.

I.  Depository Institutions Without a Holding Company Should Provide Risk-
Based Information As Supplement to Call Report Submission

In the NPR, the Agencies pose as Question 2 the following:

“[What are] the advantages and disadvantages of requiring a depository institution
without a holding company to calculate indicators [based upon the instructions of
certain reports that are currently required to be filed by holding companies,
including the Banking Organization Systemic Risk Report (FR Y-15) and the
Parent Company Only Financial Statements for Large Holding Companies (FR Y-
9LP)]? What operational complexities and challenges would arise if the agencies
adopted this approach? What additional information could the agencies
incorporate into the Consolidated Reports of Condition and Income (Call
Reports), or other reports currently required of depository institutions, to replicate
the calculation methodology for these indicators such as the measure of foreign
assets and liabilities captured in the FR Y-15? What existing information is
currently reported by depository institutions that could be used to replicate the
calculation methodologies described under the proposal? What alternative
indicators and related reporting requirements should the agencies consider to
apply the proposal to large depository institutions without holding companies?”

4 83 Fed. Reg. at 66028-66029.
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In reviewing the instructions for the FR Y-15 and FR Y-9LP, a depository institution
without a holding company would be able to calculate the relevant risk-based factors in
accordance with the form instructions, using information that is currently reported in the
institution’s call reports. Information that is not currently provided in the call reports could be
provided as a supplement to the depository institution’s call report to the supervisory staff of its
primary federal bank supervisor.

The NPR is ambiguous as to the submission method for the risk information. We suggest
a depository institution provide the relevant information to its primary federal bank supervisor as
a supplemental submission in a form chosen by the banking organization (for example by
completing the relevant schedules of the FR forms, and attaching such forms to the institution’s
call report submission). Submitting data using the full FR Y-15 and FR Y-9LP forms is not an
appropriate method because the forms are not appropriately tailored for depository institutions
without a holding company. For example, if a bank without a holding company found itself
required to complete the FR Y-9LP form, the bank would (i) have to reformat information
currently provided in the bank’s quarterly call reports, (ii) be required to evaluate and attempt to
respond to reporting items not applicable to the bank’s operations or corporate structure (for
example, Schedule PC-A - Investments in Subsidiaries and Associated Companies), and (iii) be
required to evaluate information requests not relevant to consideration of the risk-based factors
under the NPR (for example, Schedule PI-A - Cash Flow Statement). If the Agencies expect
depository institutions without a holding company to submit the relevant data using a uniform
form, the better alternative would be to modify the Form FFIEC 031 to include the relevant
information.

In short, Forms FR Y-15 and FR-Y9LP are not designed for a depository institution with
no holding company and it is not possible for a depository institution without a holding company
to complete the full forms in a way that makes sense or that provides the information needed for
the risk calculations. Some of the schedules to the forms, however, can be modified for this
purpose. Below is a suggested methodology for calculating the risk-based indicators of
depository institutions without a holding company, which includes references to specific
schedules in the FFIEC 031 call report, as well as specific references to relevant schedules of the
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FR Y-15 or FR Y-9LP that are most relevant to calculating the risk-based factors set forth in the
NPR.

I1.  Proposed Calculation Methodology for Depository Institutions Without a Helding
Company

1. Total Asset Size

In accordance with the NPR, a depository institution without a holding company should
be required to calculate total asset size using the average of the institution’s total consolidated
assets for the four most recent calendar quarters based on Schedule RC — Balance Sheet of the
institution’s call reports.

2, Cross-Jurisdictional Activities

Sufficient information related to Cross-Jurisdictional Activity is not available in the
current Form FFIEC 031. Therefore, in accordance with the NPR, depository institutions
without a holding company and over $100 billion in total consolidated assets should be required
to calculate cross-jurisdictional activities based on the instructions of FR Y-15, Schedule E -
Cross-Jurisdictional Activity Indicators, as appropriate.

3. Weighted Short-Term Wholesale Funding

Sufficient information related to weighted short-term wholesale funding is not available
in the Form FFIEC 031. Therefore, in accordance with the NPR, depository institutions without
a holding company and over $100 billion in total consolidated assets should be required to
calculate weighted short-term wholesale funding based on the instructions under FR Y-15,
Schedule G — Short-Term Wholesale Funding Indicators, as appropriate.

4. Off-Balance Sheet Exposure

Certain information related to off-balance sheet exposures is requested in the Form FFIEC
031, however, additional relevant information is requested in FR Y-15, Schedule A that is not
included in the Form FFIEC 031. Therefore, depository institutions without a holding company
and over $100 billion in total consolidated assets should be required to calculate and report off-
balance sheet exposures as follows:
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1. FR Y-15, Schedule A, which should not include memoranda items, to calculate total

exposure;

2. Report total consolidated assets using the Form FFIEC 031, Schedule RC Balance Sheet,
and

3. Calculate total off-balance sheet exposure as follows: (Item #1 (total exposure) minus
item #2 (total consolidated assets)).

5. Nonbank Asset Indicator Data

The NPR states that “under the proposal, nonbank assets would be measured as the
average amount of equity investments in nonbank subsidiaries.” The FR Y-9LP (Parent
Company Only Financial Statements for Large Holding Companies), which is the equivalent of a
call report for holding companies of depository institutions, includes reporting items for
calculating the nonbank asset indicator under Schedule PC.

An area of ambiguity is the meaning of the term “nonbank subsidiaries™ as used in the FR
Y-9LP form in the context of a depository institution that has no holding company. The form
was adopted under the Bank Holding Company Act of 1956, as amended, 12 U.S.C. §§ 1841 et
seq. (“BHC Act”). Under the BHC Act, a “nonbank subsidiary” means a subsidiary held by a
bank holding company pursuant to authority of Section 4 of that Act.” “Nonbank” assets and
activities are those owned or conducted by the parent bank holding company or its nonbank
subsidiaries pursuant to Section 4 of the BHC Act. A “nonbank” subsidiary does not include a
“bank” held pursuant to Section 3 of the BHC Act or subsidiaries of a “bank” subsidiary of a
bank holding company, even though the subsidiaries of the bank are not themselves “banks.”
Consistent with that approach, the instructions to Form FR Y-9LP at Schedule PI Line Item 1(b)
state that the reporting entity should exclude from nonbank income “income from banks [and]
subsidiaries of banks....” Further, the instructions to Form FR Y-9LP at Schedule PC-B states
that “[n]onbank subsidiaries exclude all banks (including commercial, saving and industrial that

* See 12 C.F.R. § 225, Subparts B & C; Citicorp v Board of Governors of the Federal Reserve System, 936 F.2d 66
(2d Cir. 1991), cert. denied 112 S.Ct. 869 (1992); Independent Insurance Agents of America, Inc. v. Board of
Governors of the Federal Reserve System, 890 F.2d. 1275 (2d Cir. 1989), cert denied 111 S.Ct. 44 (1990).
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file the commercial bank Reports of Condition) and their subsidiaries...”® This point is further
confirmed by footnote 2 to the general instructions to Form FR 9C which is the definitional
reference document to both Forms FR Y-15 and FR Y-9LP. Footnote 2 indicates that the criteria
for evaluating risk levels is “whether the holding company ... is engaged in significant
nonbanking activities either directly or through a nonbank subsidiary....” If this BHC Act form-
based approach is applied to calculating the “nonbank” subsidiaries of a bank without a holding
company, there are no “nonbank” subsidiaries, assets or activities for a bank without a holding
company to report.

As such, a depository institution without a holding company and no “financial”
subsidiaries would find it difficult to complete the FR Y-SLP in its current form, because it is not
tailored for depository institutions. Additionally, the FR Y-9LP requires that the reporting entity
report on interests in subsidiaries and associated companies on a nonconsolidated basis under the
GAAP equity method. However, depository institutions currently report on interests in most of
their subsidiaries and associated companies on a consolidated basis in their call reports.
Therefore, a depository institution that has over $100 billion in total consolidated assets, but no
“nonbank™ subsidiaries (as the term is used in the BHC Act and the forms), would be required to
go through the burdensome process of producing financials for its consolidated subsidiaries on a
nonconsolidated basis solely for the purpose of verifying what is determinable from the
depository institution’s call reports (i.e. that the institution does not meet the criteria for
treatment as a Category III institution). Alternatively, if a depository institution without a
holding company holds certain assets that are eligible for investment by a national bank or a state
bank under Part 364 of the FDIC’s rules that are not consolidated in the reports of the depository
institution, such as investments in small business investment companies and CRA investments,
the primary federal bank supervisor could use the amount reported in the bank’s call report
Schedule RC, Item 8 (Investments in unconsolidated subsidiaries and associated companies) for
purposes of measuring these assets.

® Instructions for Preparation of Parent Company Only Financial Statements for Large Holding Companies (FR Y-
9LP), Board of Governors of the Federal Reserve System, PC-B-7 (Sept. 2018).
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ok

We appreciate the opportunity to comment on the proposal. If you have any questions,
please contact the undersigned at 202-942-5745 or by email at david.freeman@arnoldporter.com.

itted,
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Addendum
Proposed Reporting Template: Risk Based Factors Under NPR for Applicability
Thresholds for Regulatory Capital and Liquidity Requirements

1. Total Assets

Please refer to the Call Report FFIEC 031, Schedule RC — Balance Sheet.

2. Cross-Jurisdictional Activitics

Schedule E—Cross-Jurisdictional Activity Indicators

U.S. Dollar Amounts In Thousands [RISK|  Amount
CrossJurisdictional Claims
1. Forelgn claims on an ultimale-risk Dasis .. .............ocoiviiueerieeee e eceeeeeeeeeesirer e | MA22] 1,
Cross-Jurisdictional Liabilities
2. Foreign liabilities (excluding local ftabilitles in focal curmeney)..... ... ... |MA23 2
a. Any forelgn ilabilities to refated offices included InHem 2., M4a24 2a.
4. Total cross-jurisdictional liabilties (sum of items 2 and 3, MINUS HEM 2.8) ..veveeveriveriieriisrsnnenns Ma28| 4.
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3. Weighted Short-Term Wholesale Funding

Schedule G—Short-Term Whaolesale Funding Indicator

(Cotornn A) (Column B) {Column C) {Colun D)
Remaning Malurity of Matniyof | Rorssing Matety Maturity
30 Days or Less 311080 Days 21 16 150 Days 181 % 385 Dayn
U 5. Dollar Amounts In Th RISk | Amoum Ak | Amoun Ak | Amount Ak | Amount
Shortaerm Wholesala Funding
1. Firsl ter
8. Funding secured by level 1 lquid asseis . Y838 Rixl] Y840 YB4 1
b Retail brokered d and Y842 Y843 Y844 Y845
¢ u d lesale funding ined cutside of the & ial sector | Y846 Yes7 Y8 Y849
¢. Fm short positions kvohving level 28 liguid assets or non-HQOLA Y850 Yé51 Ya52 YEsy
€. Total fwst ber short-esm wholesale funding (sum of tiems 1.8 through 1.d) | Y854 YA55 Y858 YBs7?
2 Second lier
a. Funding secured by level 2A Iquid assats Y858 Yas8 Y880 YB&1
b. Covered ssset exchanges (level 110 level 2A) Y862 yaad Y884 Y883
¢. Total second ber short-lerin wholesale kndng (sum of tems 2.8. and 2.b).. { Y868 year Yses yesa
3. Thivd ller
a Funding secured by level 28 liquid assets Y870 yor1 Yar2z Yer3
b. Other covered nsset exchanges AP Crroreoeerem | ¢ 1] Y875 Y876 Y877
cu d Hesale funding ob wihhin the financial secior yara Yoo Y850 YEB1
d. Total thurd tier shori-terh whalesale funding (sum of tems 3.5 through 3.c) . | Y882 yasy YBa4 Y883
4 All other compenents of shor-term wholesale hunding Yass Yaay Ya2s Y840
5 Total short-term wholesale funding by maturity
{welghted sum of items 1.¢ 2.¢, 30, and 4) Y8 | vEg1 | R | vees |
U.S. Dollar In Th RISK Amount
§ Total shori-enm wholesale funding (sum of tem 5 Columns A through D) ... .. ... Yoo4
7 Average tisk-weighled assels . os o s Y805

8 Short-tenn wholesale funding metic (dem 6 divided by item 7)

:
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4. Off-Balance Sheet Exposure

Schedule A—Size Indicator

U S_Dollar Amounts in Thousands |RISK{ Amount
Total Exposures
1. Derivative exposures’
a Cument exposure of derivative contracts ... ..., = TR P D S | - -1 { 1.a.
b. Potential future expasure (PFE) of derivative mnlracls R |22 1b.
¢. Gross-up for derivatives collateral............ S L LY ¢ e e e PR 1.c
d Effective notional amount of wrilten credit deﬂvahves .............................................. M340 1d.
e. Cash varlation margin included as an on-balance sheel recelvable s .. jys23 1e.
1. Exempted central counterpanty legs of client-cdeared transactions included in llems 1(a) and ﬂb) Y824 11,
9. Effective notional amount offsets and PFE adjustments for sold credit protection.............. ya2s 19
h. Total derivative exposures (sum of items 1.a. through 1.d, minus the sum of
items 1. through 1.g)... " et et ettt aree. | YB2B | 1h
2. Securities financing tmnsacﬁon (SFT ) exposures
a. Gross SFT assets .. ey et aisias i e R sesies LS4 28
b. Counterpanycredndskexposure !or SFTs . S — L4 2b,
¢. SFT indemnification and other agent-related exsosures R S R AT Yaz? 2c
d, Gross value of offselting Cash payables . ... ..o s e Yaas 2.d.
e, Total SFT exposures (sum of items 2.a through 2.c, minus tem 2.d).........oooooceiinae0., | Y828 2e
3. Other on-balance sheet exposures:
a. Other on-balance sheet assels ‘ 3a.
b Regulalory BORISHIEIIS )i ey miriiims s o eses s s G B TS S G TR s e Vi 3b.
4. Other off-balance sheet exposures: |
a. Gross notionat amount of items subject to a 0% credit conversion facter (CCF) ........... ... [m3s2 4a
b. Gross notional amount of items subject 10 8 20% CCF ........coovvveienianen T e e [M718 ab,
¢. Gross notional amount of items subject to @ 50% CCF...........covion. et |M346 4c.
d. Gross notional amount of items subject to a 100% CCF M347 4d.
e. Credit exposure equivalent of other ofl-balance sheet Hems (sum of 0.1 times item 4 a,
0.2 imes llem 4.b, 0.5 limes lem 4. ¢, and HEM 4.d) .....covivvverieeriiersimrenrarem i e es a3t de.
5. Total exposures prior to regulatory deductions (sum of items 1.h, 2 e, 3a,and4.e) .. ... ......|¥832 5.

Total Consolidated Assets (Call Report, FFIEC 031
Schedule RC - Balance Sheet, Item 12)

Total Off-Balance Sheet Exposure (Total Exposures prior to
Regulatory Deductions minus Total Consolidated Assets

5. Nonbank Asset Indicator Data

[Name of reporting institution] has no “nonbank” subsidiaries as defined for purposes of
Regulation Y and no “financial” subsidiaries. [Name of reporting institution] engages in
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permissible activities directly and through “bank eligible” operating subsidiaries and partially-
owned subsidiaries and holds certain assets that are eligible for investment by a national bank or
a state bank under Part 362 of the FDIC’s rules, such as investments in small business
investment companies and CRA investments. Please refer to the Call Report FFIEC 031,
Schedule RC, Item 8 for information related to investments in unconsolidated subsidiaries of the
institution.
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