


elect to temporarily exclude Treasuries and deposits at Federal Reserve Banks (“reserve balances”) from
the calculation of the supplementary leverage ratio (the “SLR”).® Any depository institution that makes
this election must receive approval from its primary Federal banking regulator prior to paying dividends
or making certain other capital distributions so long as the exclusion is in effect. The IFR departs
markedly from the Federal Reserve’s recent interim final rule for bank holding companies, which
provided unconditionally for the temporary exclusions.*

I Executive Summary and Recommendations

We strongly support the agencies’ modifications to the SLR to allow banks to better serve their
vital function as financial market intermediaries and support lending to U.S. households and businesses,
especially during this critical time. However, we believe that the consequence of the dividend prior
approval condition is that few banks will “opt-in” because of the resultant unpredictability of dividend
capacity and the inability of the banks to plan and anticipate how opting in would affect their ability to
pay dividends. The ultimate result will be largely to moot the IFR by failing to provide the
encouragement of bank lending and support for the broader economy that the agencies intended to
produce.

Accordingly, our key recommendation is that the agencies should follow the unconditional
approach of the Federal Reserve interim final rule and adopt the SLR modifications without the dividend
prior approval condition. Other laws and regulations create a sufficient framework to achieve the
agencies’ supervisory objectives, including to restrict dividends that would be contrary to safety and
soundness. Moreover, the dividend prior approval condition would frustrate the essential purpose of
the IFR, which is to exclude Treasuries and reserve balances from the SLR denominator in order to
promote bank lending during the ongoing health and economic crisis and provide support for the
economic recovery. (See Section Il below).

In addition, we offer two other recommendations. First, as the SLR may not be the binding
leverage ratio constraint for many firms, the agencies should consider other adjustments that would
support the ability of banks to provide credit to the economy and function as financial market
intermediaries, and revisit the calibration of all leverage ratios in the longer-term so that leverage ratios
appropriately function as a backstop and not as a binding constraint. (See Section Ill below). Second,
the agencies should exclude repo-style transactions backed by Treasuries from the final rule to further
support Treasury market functioning and banks’ roles as intermediaries to support the broader
economy. (See Section IV below).

1. The agencies should adopt the SLR modifications without the dividend prior approval
condition because it is unnecessary to achieve the agencies’ supervisory objectives and it
would frustrate the essential purpose of the IFR

The agencies should adopt the SLR modifications without the dividend prior approval condition.
This condition is unnecessary because there is already an existing body of law and regulation that
governs when a bank can pay a dividend. Furthermore, removal of the dividend condition and adoption
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situation banks are facing today and to dictate when banks can pay dividends, including to ensure
capital conservation in times of stress.

Similarly, if the agencies are concerned about pressure on subsidiary banks to pay dividends to
their parents to fund capital distributions to shareholders of the bank holding company, an additional
layer of capital buffers exists at the holding company level that is similarly intended to reduce capital
distributions and promote capital conservation, including during periods of financial stress.!! Capital
buffers at the holding company level, including the stress capital buffer set by the Federal Reserve’s
stress test, serve as an important, additional constraint on the ability of banking organizations to make
capital distributions to third-party shareholders.

Lastly, we note important features of the earnings dividend limitations that Congress has
established by statute for national banks that are totally absent in the proposal. They are objective and
transparent. The ad hoc restriction added as a condition for leverage ratio relief, which is entirely
subjective, defeats both purposes.

In addition to the statutory and regulatory regimes described above, the agencies have other
authorities to take actions with respect to individual banks’ practices that pose safety and soundness
concerns for a particular institution.'? Further, there is an entire regime in place—namely the prompt
corrective action framework—that governs whether banks can pay dividends based on their capital
levels; a bank that is not at least adequately capitalized under the prompt corrective action framework
faces automatic restrictions on dividends.

B. The dividend prior approval condition will have unintended consequences and will
impede the ability of banks to support the economy

We believe it is important to exclude Treasuries and reserve balances temporarily for a number
of reasons in the current economic crisis.'*

First, reserve balances, which, as a general matter, must be held almost entirely by depository
institutions, are much higher now than what was expected when the SLR was calibrated, and reserve
balances could rise even further. Higher reserve balances increase leverage capital requirements, which
to some extent reduce banks’ ability to lend and act as financial intermediaries. Second, imposing
excessive capital requirements on banks for holding Treasuries or reserve balances penalizes banks for
acquiring safe assets with the deposits that result from the Federal Reserve’s balance sheet expansion

= See 12 C.F.R. § 217.11.

12 See International Lending Supervision Act of 1983, 12 U.S.C. § 3901, et seq.; see also 12 C.F.R. part 3 subpart J; 12
C.F.R. § 263, subpart E; 12 C.F.R. & 324.5. A number of other authorities would enable the agencies to limit
dividends, including: (i) the ability of the primary federal supervisor to require a bank to enter into a written
agreement with respect to dividends, (ii) the authority the primary federal supervisor has under section 8(b) of the
Federal Deposit Insurance Act to issue a cease-and-desist order to prevent a bank from taking any action the agency
determines to be unsafe or unsound, see 12 U.S.C. § 1818(b), (iii) the ability of the primary federal supervisor under
the applicable safety-and-soundness regulations to require a bank to submit a safety-and-soundness plan, which
presumably could include dividend limits, see 12 C.F.R. parts 30, 263 and 308, and (iv) the reservations of authority
under the regulatory capital rules see 12 C.F.R. § 3.1(d), 12 C.F.R. § 217.1(d), 12 C.F.R. § 324.1(d).

13 12 U.S.C. § 18310; see also 12 C.F.R. part 6; 12 C.F.R. part 208, subpart D; 12 C.F.R. part 303, subpart K; 12 C.F.R. part
324, subpart H.

14 These same reasons, as we have argued previously, also support a permanent exclusion for Treasuries and reserve

balances from leverage ratios.
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