








II. Non-Cleared Swaps Between Covered Swap Entities (CSEs) and an Affiliate

As the Agencies discuss, covered swap entities (“CSEs”) use inter-affiliate swaps for internal
risk management purposes, which the Agencies consider to be a prudent risk management
practice that can enhance the safety and soundness of a covered swap entity.” They also note that
the lack of an exemption has negatively impacted banking organizations’ asset liability
management structure and increased their liability exposure to depositors and other creditors in
the market. Finally, the Agencies concede that their application of the initial margin
requirements to inter-affiliate transactions may have put U.S. firms at a competitive
disadvantage, while presenting limited systemic risk benefits.

For the above reasons, the Agencies propose to exempt inter-affiliate swaps from the Rule’s
initial margin requirements. The proposal would not affect the initial margin requirements
pertaining to transactions between covered swap entities and non-affiliated swap entities, nor
would it eliminate the requirement for affiliated swap entities to exchange variation margin.

ISDA strongly supports the proposed exemption, as well as the continued requirement to
exchange variation margin. ISDA believes that the current requirement that firms collect and
segregate initial margin between affiliates diverges from international and domestic rules® and
has a significant impact on U.S. firms. For example, ISDA research has found Phase-1 firms
collected $39.4 billion of initial margin for inter-affiliate derivatives transactions at year-end
2018.° ISDA has long supported harmonization of global and domestic rulesets, and providing
this exemption is an important step towards this goal as the Agencies bring their rules into
convergence with those of the CFTC and many other global regulators.

III.  Additional Compliance Date for Initial Margin Requirements

ISDA supports the Agencies’ proposal to extend the phase-in period for initial margin
requirements in accordance with the statement issued on July 23, 2019 by BCBS and IOSCO and
actions taken by other global regulators. Analysis produced by ISDA and provided to global
regulators estimates that the scale of counterparties coming into scope on or after September 1,
2020 will be exponentially greater than in all prior phases combined with over 1000 parties
needing to build infrastructure, prepare for IM calculation, source collateral and execute IM
CSAs, and establish custodial arrangements to cover more than 9500 relationships.
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8 The CFTC under Chairman Timothy Massad exempted inter-affiliate trades from initial margin requirements,
instead subjecting them to variation margin, centralized risk management, and anti-evasion requirements. In
addition, regulators in Australia, Brazil, Canada, the Furopean Union, Hong Kong, Japan, Korea, Russia,
Singapore, and Switzerland have all provided similar exemptions from initial margin requirements.

°® ISDA Margin Survey Year-End 2018, International Swaps and Derivatives Association, Inc. (April 2019), available
at: https://www.isda.org/a/nleME/ISDA-Margin-Survey-Year-End-2018.pdf



Changing the average aggregate notional amount (“AANA”) range for September 1, 2020 (Phase
5) to between USD 50 billion up to USD 750 billion and introducing a new final phase-in period
for September 1, 2021 (Phase 6) with AANA range from USD 8§ billion up to USD 50 billion
will not solve all the challenges anticipated in the final phases, but it will give both dealers and
smaller market participants newly coming into scope of the initial margin requirements a better
opportunity to prioritize and manage their compliance efforts. ISDA estimates suggest that
roughly one-third of counterparties and relationships will remain in scope for Phase 5 and two-
thirds will move to Phase 6.

In the proposed amendments to §45.1, the Agencies have revised the period for calculating the
AANA for Phase 5 from June, July and August of 2019 to March, April and May of 2020 in
accordance with the BCBS-IOSCO revised timelines.

However, the Agencies have not proposed to move the material swaps exposure (“MSE”)
calculation period to March, April, May for Phase 6 and on a going forward basis — a change that
would bring the U.S. into alignment with the BCBS-IOSCO framework and all other global
jurisdictions. Although we recognize the value of conducting the AANA/MSE calculation in
the preceding year for purposes of the final phase-in date to give market participants a longer
lead time following certainty for the timing of the application of the initial margin requirements,
for annual AANA/MSE calculations following the phase-in period the global bifurcation caused
by the U.S. will add cost and complexity for smaller market participants subject to both U.S.
rules and any other jurisdictions, especially in cases where aggregating the gross derivatives
notional of a consolidated group is challenging, like separately managed accounts. Not only will
these parties need to use a different method for calculating the AANA for the U.S. (daily
averaging vs. month-end average) but they will also need to conduct the calculation during
different time periods and provide separate notices to their counterparties in the event of a
change to their status.

To reduce burden on smaller counterparties, ISDA requests that the Agencies change the MSE
calculation period to March, April and May beginning in 2021 for Phase 6 and for annual
recalculations thereafter, in accordance with global practices.

IV. Documentation Requirements

ISDA supports the Agencies’ proposal to amend §45.10 of the current rules to provide clarity
that a covered swap entity is not required to execute initial margin trading documentation with a
counterparty prior to the time that it is required to collect or post initial margin. This proposal
would align the Agencies with the March 5, 2019 statement issued by BCBS and IOSCO and the
requirements of global regulators.

Allowing a pair of counterparties to delay the completion of initial margin documentation under
these circumstances further increases the opportunity for parties to appropriately allocate their
resources against the trading relationships most likely to exchange initial margin near to the
applicable compliance date and affords them additional time to complete documentation in the
cases where a relationship is unlikely to require the exchange of initial margin within close












