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January 16, 2024

The Honorable M artin  G ruenberg 
Chair
Federal Deposit Insurance Corporation 
5 5 0 17th Street NW 
W ashington, D.C. 20429

The Honorable Michael Hsu 
A cting  C om ptro lle r
Office o f th e  C om ptro lle r o f the  Currency 
400 7th Street SW 
W ashington, D.C. 20219

The Honorable Jerom e H. Powell 
Chair
Board o f Governors o f the  Federal Reserve System 
20th Street and C onstitu tion  Ave. NW 
W ashington, D.C. 20551

Re: Notice of Proposed Rulemaking for Amendments to the Regulatory Capital Rule 
(Docket ID OCC-2023-0008, Docket No. R-1813)

Dear Chair G ruenberg, A cting  C om ptro lle r Hsu, and Chair Powell:

On behalf o f the  m ore than  1.5 m illion  m em bers o f the  National Association o f REALTORS® 
(NAR), I w ou ld  like to  tha n k  the  O ffice o f the  C om ptro lle r o f the  Currency, the  Board o f 
Governors o f the  Federal Reserve, and th e  Federal Deposit Insurance Corporation 
(collectively, “the  Agencies”) for th is  o pp o rtun ity  to  co m m e n t on proposed am endm en ts  to  
the  bank capita l standards, also know n as the  Basel III E ndgam e  ru lem aking  (the “proposal").

As A m erica ’s largest trade  association, w ith  a m em ber base com posed o f residential and 
com m ercia l brokers, salespeople, p roperty managers, appraisers, counselors, and others 
engaged in the  real estate industry, NAR knows the  im portance  of having a strong, w e ll- 
regulated, and w e ll-cap ita lized banking system and a safe and secure housing and m ortgage  
m arket.

In troduction

As the  Agencies explore fina lization o f these new  Basel Accords, NAR has strong concerns 
about the  cu rren t proposal, especially as it relates to  the  risk-w e ighting  o f m ortgages and the  
inevitable dow nstream  effects to  all borrowers, bu t especially firs t-tim e, m ino rity  borrowers, 
and low- and m odera te -incom e borrowers.

The proposal makes drastic and sweeping changes to  the  capita l requ irem ents for s ing le 
fam ily  residentia l m ortgages held in bank portfo lios and especially im pacts loans w ith  high 
loan-to-value (LTV) ratios, loans m ade p rim arily  to  low- and m odera te -incom e (LMI) 
borrowers and firs t-tim e  buyers, m any o f those w ho are borrowers o f color. In addition, the
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proposal alters the  tre a tm e n t o f m ortgage  servicing righ ts (MSRs) and the  cost o f 
warehouse fund ing , w h ich  w ill a ffect a broader g roup  o f hom ebuyers.

The cu rren t approach from  the  Agencies to  require increased capita l for the  largest 
banking partic ipants m ay appear to  only im pac t Am erica's largest financia l institu tions. 
However, given the  in terconnectedness o f the  banking system, m any c o m m u n ity  and 
local institu tions, w ho rely on the  largest partic ipants for c red it access, w ill suffer from  a 
fu rthe r restriction o f c red it in an already d ifficu lt tim e. Add itiona lly , m any com m un ities  w i 
likely feel the  im pact o f a d raw back or e lim ina tion  o f program s th a t have been developed to  
help the  same area w here banks serve, such as the  promotion^ and rise o f Special Purpose 
Credit Program s (SPCPs) and the  recent revisions to  the  C om m un ity  R einvestm ent A ct (CPA) 
The cu rren t proposal w ill only encourage a fu rthe r d raw back from  the  m ortgage  m arke t by 
the  largest banks bu t also sm aller and m id-sized ins titu tions  as the ir cost o f warehouse 
fund ing  increases and the  v iab ility  and p ro fitab ility  o f MSRs decreases.

W ith o u t m ean ing fu l changes to  the  cu rren t proposal, NAP fears th a t consum ers w ill face 
increased borrow ing costs and a severe reduction  in credit. The effects o f th is  proposal w ill 
s trike m any potentia l borrowers, especially those in h igh-cost areas, bu t w ill h it underserved 
m arkets and those borrowers w ith  low and m oderate  incom es the  hardest, those w hom  the  
Am erican Dream has already started to  becom e no th ing  m ore than  a hopefu l wish.

NAR supports a housing finance system th a t is strong, resilient, well capitalized, well 
regulated, and offers broad access to  qualified borrowers. W e believe th a t the  cu rren t 
proposal falls short in ensuring these goals and w ill add unnecessary pressure and cost on to  a 
m arke t th a t is already s tra in ing  under the  w e ig h t o f h istoric underinvestm ent, h igh in terest 
rates, and a lack o f housing, especially affordable  housing.

A New Housing Finance Ecosystem

Housing rem ains a s ign ifican t portion  o f the  coun try ’s gross dom estic  p roduct and ow n ing  a 
hom e rem ains one of the  m ost im p o rta n t steps to  un locking  financia l security. Follow ing the  
passage of the  D odd-Frank Act, m any new  regula tions were in troduced  to  e lim ina te  the  risk 
factors th a t lead to  the  financia l crisis in 2007 and 2008. M ortgage m arkets becam e h igh ly  
regulated and were b rough t under add itiona l oversight from  the  Consum er Financial 
P rotection Bureau. Bank capital standards were also increased and overseen by a handfu l o f 
regulators, inc lud ing  the  fina lization o f the  orig inal Basel III Accords in 2013 and resolution 
p lann ing requirem ents, to  ensure th a t the  ins titu tions  had the  necessary cash on hand to  
w ea ther storms, and if not, had clear resolution plans to  unw ind  operations in a m anner th a t 
w ou ld  not create a shock to  the  financia l m arkets and the  overall econom y.

Since then, financia l m arkets have been strong and resilient. For years, regulators and 
lawm akers have po in ted to  the  cu rren t financia l system as one o f the  s trongest and safest in 
the  worldT This past spring saw a tru e  test o f th is  theory a fte r the  fa ilure o f th ree  h igh-pro file

 ̂ Interagency Statement on Special Purpose Credit Programs Under the Equal Credit Opportunity Act and Regulation 
B." Federal Deposit Insurance Corporation, Financial Institution Letter, February 22, 2022. 
https://www.fdic.gov/news/financial-institution-letters/2022/fil220Q8.html

2 "2023 Federal Reserve Stress Test Results." Board of Governors of the Federal Reserve System, June 2023. 
https://www.federalreserve.gOv/publications/files/2023-dfast-results-20230628.pdf
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regional banks; Silicon Valley Bank, S ignature Bank, and First Republic Bank. Policymakers, 
econom ists, financia l institu tions, and consum ers across the  coun try  fo llow ed the  events 
closely for signs o f system ic risk and the  potentia l for dow nstream  effects th a t could reveal 
fu rthe r weakness in o the r financia l institu tions, both large and small, po ten tia lly  leading to  
another econom ic dow nfall.

Despite these concerns, the  financia l system w eathered the  storm . In April, the  Board o f 
Governors o f the  Federal Reserve released a s tudy investiga ting  the  cause o f Silicon Valley 
Bank’s fa ilure  and concluded th a t the  bank failed p rim arily  due to  com pany 
m ism anagem ent, a run spawned via social media, and failed regula tory oversight. One th ing  
not m entioned  w ith in  th e  accounting  o f the  bank failure: risk connected to  m ortgage  
underw riting.^

The ca tastrophic financia l collapse in 2008 is no th ing  to  take lightly. M u ltip le  factors led to  
the  largest econom ic crisis the  econom y has seen since th e  Great Depression. 
Undercapitalized banking ins titu tions  played a s ign ifican t part, as well as a lack o f regulation. 
Since then, banks have been required to  increase the ir level o f capita l and num erous 
add itiona l checks have been added to  the  financia l system, inc lud ing  th e  Basel III rules th a t 
b rough t A m erica ’s ins titu tions  in line w ith  those globally."^ Risky consum ers and m ortgage  
products helped p rec ip ita te  the  financia l crisis, b u t subsequent regula tions have am eliorated 
both inc lud ing  the  A b ility  to  Repay rule and the  TlLA-RESPA In tegra ted Disclosures. W ith  
these changes, however, m ortgage  loans have increased in cost for both lenders and 
consumers.^

A T ough  M arket

For m any Americans, the  dream  o f hom eow nersh ip  is becom ing ju s t th a t—som eth ing  th a t 
w ill only ever exist in dreams. H igh in terest rates, especially com pared to  ju s t tw o  years ago, 
and a lack o f housing stock have created a perfect s torm  o f housing unaffordab ility . NAR has 
long advocated for rem oving barriers th a t are leading to  h igher costs in housing, inc lud ing  
bu ild ing  m ore housing (especially affordable  housing) rem oving unnecessary fees for 
m ortgage  program s (such as p rem ium s at FHA and guarantee fees m andated by FHFA), and 
provid ing tax incentives to  spur construction  and encourage cu rren t owners to  sell to  o ther 
ow ner-occu pa nts.

The U.S. faces a shortfa ll o f over 5.5 m illion  homes.® Given the  cu rren t econom ic c lim ate  and 
the  a tte m p ts  by the  Federal Reserve to  reduce in fla tion  by raising the  federal funds rate.

 ̂ "Review of the Federal Reserve's Supervision and Regulation of Silicon Valley Bank." Board of Governors of the 
Federal Reserve System, April 28, 2023. https://www.federalreserve.gov/publications/files/svb-review- 
20230428.pdf

"Federal Reserve Board Approves Final Rule to Help Ensure Banks Maintain Strong Capital Positions." Board of 
Governors of the Federal Reserve System, July 2, 2023.
https://www.federalreserve.gOv/newsevents/pressreleases/bcreg20130702a.htm

 ̂"Cost to Originate Study: How Digital Offerings Impact Loan Production Costs." Freddie Mac, Single-Family, 
November 2021. https://sf.freddiemac.com/docs/pdf/report/cost-to-originate.pdf

® "Housing is Critical Infrastructure: Social and Economic Benefits of Building More Housing." Rosen Consulting 
Group, June 2021. https://cdn.nar.realtor//sites/default/files/documents/Housing-is-Critical-lnfrastructure-Social-
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consum ers have faced skyrocketing in terest rates around seven percent. These tw o  factors, 
in add ition  to  rising insurance rates across the  coun try  and especially in h igh-risk c lim ate  
areas, m ean th a t housing is o ften unatta inable, unaffordable, and o u t o f reach for many, 
especially low er-incom e and firs t-tim e  buyers.

Evaluating the  Proposal

As we evaluate changes to  the  financial, housing, and m ortgage  markets, we m ust take in to  
account the  cu rren t c lim ate  and landscape o f the  potentia l Am erican hom eowner.
Regulators and Congress m ust evaluate all so lutions to  lower the  costs o f housing and 
rem ove barriers to  hom eow nership. However, the  cu rren t E ndgam e  proposal from  the  
Agencies w ill add ano ther massive hurd le  for consum ers look for m ortgage  loan products. 
The specific changes to  the  risk-w e ighting  for m ortgages and servicing righ ts and the  overall 
increase in capita l across the  board for the  large banking ins titu tions  w ill inevitab ly mean 
th a t the  cost o f m ortgages w ill increase, especially for low er-incom e consumers, those 
already s trugg ling  the  m ost to  obta in  housing. Worse, the  Agencies do not provide evidence 
of the  risks to  ju s tify  the  enhanced proposal.

Traditionally, bank portfo lio  loans have filled the  void fo r consum ers w ho  often d on ’t  f it  in to  
trad itiona l c red it boxes. This is particu la rly true  concern ing m ortgages for borrowers w ho  do 
not f it  in to  the  GSE, FHA, or VA cred it boxes. The proposal s ign ifican tly  changes the  am oun t 
o f capita l th a t needs to  be held to  suppo rt higher-LTV loans. According to  the  Urban Institu te, 
the  proposal adds 20 percent points across the  board to  the  existing Basel III standards for all 
LTV categories, and especially im pacts ow ner-occup ied properties w ith  higher-LTVs, 
presenting a 40% increase o f reserved capita l for loans w ith  LTVs from  90-100 percent'^ As for 
the  tru e  borrow er im pact, the  Urban Ins titu te  estim ates th a t for loans w ith  LTV ratios from  80 
to  90 percent, a borrow er w ou ld  need to  pay around 12.5 basis points m ore per year for the ir 
m ortgage, and for those w ith  LTVs from  90 to  100 percent, the  borrow er w ou ld  pay around 25 
basis points more, equating  to  an extra $33 a m on th  in paym ents for a $200,000 m ortgage.

W hile  these num bers m ay not sound like a lot to  some, the  on -the -g round  im pact is m uch 
m ore visible. High-LTV m ortgages are m ost im p o rta n t to  LMI borrowers. The Urban Ins titu te  
notes th a t 28 percent o f high-LTV borrowers were LMI borrowers, accounting  for 67,000 bank 
loans each year. Additionally, 23 percent o f high-LTV borrowers are considered m idd le - 
incom e, receiving 55,000 loans. Many o f these loans are encouraged due to  the  CRA, fu rthe r 
help ing com m un ities  th a t banks serve, and the  research shows th a t m ore than  21,000 loans 
per year were m ade to  Black borrowers and a fu rth e r 31,000 to  Hispanic borrowers.® 
Additionally, borrowers w ith in  h igh-cost areas w ill bare the  b run t o f the  changes even harder.

and-Economic-Benefits-of-Building-More-Housing-6-15- 
2021.pdf? gl=l*lvxaiiv* gel au*NzA50DQv0Tg3UE20TcwNDg5MiY.
 ̂"Bank Capital Notice of Proposed Rulemaking: A Look at the Provisions Affecting Mortgage Loans in Bank 

Portfolios." Laurie Goodman and Jun Zhu, the Urban Institute, September 2023. 
https://www.urban.org/sites/default/files/2Q23- 
09/Bank%20Capital%20Notice%20of%20Proposed%20Rulemaking.pdf
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Furtherm ore, one m issing consideration from  the  LTV risk-w e igh t changes is the  existence 
of private m ortgage  insurance (PMI). PMI acts as an e ffic ien t insulation against losses, for 
both the  loan o rig ina to r and the  G overnm ent Sponsored Enterprises (GSEs), w h ich  have 
done extensive w ork  to  shore up the  capita l requirem ents and business practices of the ir 
PMI counterparties. It also allows consum ers to  qua lify  for loans w ith  low dow n paym ents. 
W ith o u t the  acknow ledgem en t o f the  role o f PMI and its potentia l to  avoid losses, banks are 
fu rthe r incentiv ized to  avoid provid ing high-LTV loans, o ften to  the  m arke t segm ents th a t 
need it most. Likewise, Gredit Risk Transfer in both its reinsurance and s truc tu red  form s have 
played a key role in suppo rting  the  GSEs’ ab ility  to  reduce the ir risk, w h ile  supporting  
hom eow nership. These program s are w ide ly  tou ted  as a success and supported  by Gongress

REALTORS® believe these proposed changes run astray from  the  goals o f President Biden to  
bring a ffo rdab ility  and equ ity  to  the  housing m arkets and exist in a vacuum , not tak ing  in to  
account the  cu rren t s treng th  o f the  banking system, the  p ro tections pu t in to  place in the  
D odd-Frank A ct and post-financial crisis, nor m ortgage  insurance. The proposed changes w ill 
inevitab ly a ffect the  decision m aking o f banks, inc lud ing  w h ich  products and services they 
choose to  suppo rt and those they choose to  shy away from  or e lim ina te  com plete ly. Already, 
we are seeing a retreat from  m ortgage  lending in 2023, especially com pared to  the  recent 
activ ity  o f the  last fiveyears.^ Further im ped im en ts  w ill only encourage add itiona l d raw -back 
and m ore consolidation, harm ing  consum er choice and d riv ing  up costs.

The effects w ill not solely be experienced by Am erica's largest banks—there  are s ign ifican t 
dow nstream  effects th a t w ill im pac t independent m ortgage  banks (IMBs) o f all sizes. Two 
un in tended  consequences of the  proposal w ill be a reduction  in warehouse lines o f c red it to  
sm all- and m edium -sized institu tions, those w ho  often serve rural and underserved 
com m unities , and a reduction  in m ortgage  servicing righ ts (MSR) financing .

Regarding warehouse lines, the  risk w e ig h tin g  does not corre late w ith  the  actual risk o f the  
loans being offered by IMBs.^° The h igher capita l requ irem ents for large banks w ill inevitab ly 
raise the  cost o f borrow ing for sm aller entities or e lim ina te  th e ir source o f fund ing  a ltogether, 
leading to  fu rth e r consolidation in a m arke t w here  IMBs are hem orrhag ing  m oney on the  
loans they  make.^^ W hat is more, encouraging the  e lim ina tion  o f m ore com pe tition  w ill 
inevitab ly lead to  h igher costs for borrowers.

As for MSRs, banks already face a particu la rly  h igh risk-w e ighting . The proposal re institu tes a 
10 percent cap on MSRs. This lower cap can lead to  a host o f problem s, inc lud ing  a fu rthe r 
retreat from  banks in o rig ina ting  loans and hold ing  the  servicing rights, lower MSR values 
across the  board, and raising in terest rates even fu rthe r as the  appe tite  for servicing is 
reduced and the  MSR value drops. IMBs w ill also be expected to  fu rthe r absorb th e  changes, 
and w h ile  th is  has proven reliable in the  short-te rm  post-financial crisis, regulators have

® "Mortgage Originations Continue to Contract, Analysts Say." National Mortgage Professional, July 27, 2023. 
https://nationalmortgageprofessional.com/news/mortgage-originations-continue-contract-analvsts-sav

"Testimony of the Mortgage Bankers Association Before the House Financial Services Subcommittee on Financial 
Institutions and Monetary Policy -  Implementing Basel III; What's the Fed's Endgame?" September 14, 2023. 
https://docs.house.gOv/meetings/BA/BA20/20230914/116339/HHRG-118-BA20-Wstate-BroeksmitR-20230914.pdf

"Independent Mortgage Banks Reported Nearly $3k Loss on New Originations." MReport, March 17, 2023. 
https://themreport.eom/news/data/03-17-2023/independent-mortgage-banks
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continued  to  voice concern about the  system ic risk and potentia l undercapita liza tion  o f 
some large nonbank servicing entitiesJ^ Pushing the  econom ics o f m ortgage  servicing 
fu rthe r away from  depositories only heigh tens risk to  the  system.

As m entioned  earlier, the  housing m arke t faces a de fic it o f m ore than  5.5 m illion  homes. W  
are pleased th a t the  risk-w e ighting  has not been changed for m u ltifa m ily  m ortgages. 
However, the  add itiona l im ped im en ts  for ow ner-occup ied m ortgages w ill likely lower in terest 
in construction  for ow ner-occup ied housing. Reducing ce rta in ty  and increasing borrow ing 
costs across the  board, thus pushing even m ore Am ericans from  the  chance o f ow n ing  a 
home, w ill d iscourage investm en t and p roduction  in new  and rehabbed housing at precisely 
the  w rong  tim e.

The im pact w ill also be fe lt by com m un ities  th a t the  Agencies have recently taken actions on. 
SPCPs are a novel way for lenders and c o m m u n ity  partners to  increase cred it access for 
h istorically d isadvantaged com m unities . Many large ins titu tions  have offered program s 
sim ilar to  SPCPs, and the  recent announcem ent by the  jo in t  agencies fu rthe r encouraged 
and gave legal ce rta in ty  for others to  create and execute new  program s. M arket dynamics, 
such as h igh in terest rates and the  lack o f a ffordable housing, has m eant th a t SPCPs have 
only recently s tarted to  sm older. The proposal w ou ld  require banks to  retain add itiona l capital 
against such loans, raising the ir cost and unde rm in ing  the  very in te n t o f the  program . 
U nfortunate ly, the  cu rren t proposal adds ye t ano ther barrier to  the  process o f creating 
v ib ran t and successful SPCPs.

Additionally, it rem ains unclear how  the  proposal w ill in te ract w ith  the  recently finalized CPA 
rule.^^ The CPA was enacted m ore than  50 years ago to  encourage banks to  m eet the  cred it 
needs o f the  com m un ities  in w h ich  they  serve, especially in low- and m odera te -incom e 
neighborhoods. Incentives have been given to  banking ins titu tions  to  extend cred it and 
provide oppo rtun itie s  in a safe and regulated manner, o ften to  com m un ities  w ho  have been 
underserved. Unfortunate ly, the  recent proposal from  th e  Agencies acts as a de te rren t from  
offering services, especially m ortgages, to  the  com m un ities  th a t CPA was specifically 
designed to  help. The beneficial updates to  CRA, expansion o f included activities, and 
add itiona l track ing  o f results and im pact could be entire ly  fo rgo tten  in favor o f banks hold ing 
extra, unnecessary capital.

NAP finds it p ruden t th a t the  Agencies keep the  agreed upon Basel III standards and avoid 
adding add itiona l capita l requirem ents at a particu la rly  cha lleng ing tim e  for the  U.S. housing 
m arke t and econom y. W e believe a reconsideration o f th e  proposals is necessary unless the  
Agencies offer strong, suppo rting  evidence th a t the  add itiona l capita l is required to  p ro tect 
consum ers and the  econom y. REALTORS® do not see the  necessity o f the  cu rren t proposal, 
and the  repercussions as a result w ill on ly m ake housing a goal th a t is s im p ly  una tta inab le  for 
anyone bu t the  w ea lth iest Americans, m any o f w h o m  have reaped the  results o f generations 
of an unequ itab le  housing system th a t still reverberates th rough  m in o rity  and low -incom e 
com m un ities  today.

"Remarks by FDIC Chairman Martin J. Gruenberg at the Exchequer Club on the Financial Stability Risks of Nonbank 
Financial Institutions." September 20, 2023. https://www.fdic.gov/news/speeches/2023/spsept2023.html

"Agencies Issue Final Rule to Strengthen and Modernize Community Reinvestment Act Regulations." Joint 
Agencies, October 24, 2023. https://www.federalreserve.gov/newsevents/pressreleases/bcreg20231Q24a.htm
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Conclusion

W e tha n k  the  Agencies for the  o p p o rtu n ity  to  co m m e n t on th is  m ajor proposal. It’s 
im p o rta n t to  rem em ber all th a t is at stake here. Raising costs and in terest rates on 
borrowers during  a very d ifficu lt housing m arke t serves no one. The proposed changes wi 
unfa irly im pac t all borrowers bu t w ill especially be costly for those w ho least are able to  
absorb the  h igher costs and h igher fees associated w ith  a fu tu re  hom e loan. Many o f the  
proposed changes unde rcu t o ther im p o rta n t efforts from  th e  housing finance agencies and 
the  A dm in is tra tion  to  close the  w ea lth  gap and p rom ote  an affordable  and equ itab le  housing 
finance system.

In addition, the re  are real risks to  the  housing m arke t and the  econom y by increasing the  
capital standards w ith o u t a strong justifica tion . The housing econom y and unde rw riting  
standards rem ain exceptionally strong, and o the r surround ing  weaknesses in the  financia l 
m arkets have not trick led  dow n to  m ortgages or m ortgage-backed securities. That does not 
mean th a t lending has becom e easier, w h ich  we are seeing borne ou t by h igher costs to  
orig ina te  and the  consolidation and closure o f lenders. The proposal un fo rtuna te ly  does not 
do anyth ing  to  encourage large banks to  re-enter the  m ortgage  m arke t and instead w ill 
unfa irly pu t a squeeze on the  IMBs th a t have helped fill the  hole left by the  largest players in 
the  wake o f the  financia l crisis.

REALTORS® support a strong and resilient m ortgage  m arke t th a t offers oppo rtun ities  to  
qualified ind ividuals and allows co m pe tition  and p ro fitab ility  for m ortgage  providers. 
U nfortunate ly, NAR feels th a t th is  proposal has missed the  mark. W e stand ready to  w o rk  
w ith  the  Agencies to  im prove the  proposals so th a t the  com m un ities  th a t our m em bers serve 
have oppo rtun ities  to  achieve the  Am erican Dream. Should you have any questions or 
com m ents, please feel free to  reach ou t to  M a tthew  Emery, Senior Policy Representative, at 
mem erv(g)nar.realtor.

Sincerely,

Kevin Sears
2024-2025 President, National Association o f REALTORS®
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