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About this Handbook

Since the late 1960s, Congress has enacted a
number of consumer protection and civil rights
laws directly related to the activities of financial
institutions. Most transactions involving consumers
and financial institutions are covered by these laws.
The Board of Governors is responsible for admin-
istering and enforcing the laws for state-chartered
banks that are members of the Federal Reserve
System (state member banks)—and, with respect
to some of the laws, for foreign banking organiza-
tions. Oversight of this area is assigned to the
Board’s Division of Consumer and Community
Affairs; direct supervision of individual institutions
to determine their compliance with the laws, and
the implementing regulations, is largely the respon-
sibility of the Federal Reserve Banks, operating
under delegated authority. Specially trained con-
sumer compliance examination staff help carry out
the Board’s consumer compliance supervision
program.

Intended Use

This Consumer Compliance Handbook provides
Federal Reserve examiners (and other System
compliance personnel) with background on the
consumer compliance regulations and statutes
covered by the Board’s consumer compliance
supervision program and guidelines for conducting
consumer compliance examinations. Others in the
compliance profession may also find it useful.

The Handbook describes each regulation (or, if
no regulation exists, the statute) and, for most of the
regulations, provides examination objectives,
examination procedures, and a detailed examina-
tion checklist. Although most of the regulations are
discussed in some detail, the discussions are not
intended as a substitute for the regulation (or the
statute). For complete information, examiners
should refer to the regulation itself, as well as the
statute, official interpretations, and any related CA
Letters issued by the Division of Consumer and
Community Affairs.

The Handbook primarily concerns examinations
of state member banks, but it also covers supervi-
sory activities related to foreign banking offices. For
simplicity, most discussions refer to “state member
banks” (or just “banks”), even when they may
apply to foreign banking offices. In addition, the
material on risk-focused consumer compliance
supervision, which is currently being revised,
applies in part to the supervision of LCBOs (large

Consumer Compliance Handbook

complex banking organizations), including those
without a state member bank."

Contents

The first part of the Handbook covers aspects of
the examination process in general; the remaining
parts focus on individual regulations (or, in some
cases, individual statutes):

|. Risk-focused consumer compliance supervision
[I. Deposit-related regulations and statutes
IIl. Credit-related regulations and statutes
IV. Other regulations, rules, policies, and statutes
V. Federal fair lending regulations and statutes
VI. Community Reinvestment Act

Relationship to
FFIEC-Issued Material

The Handbook has been prepared specifically for
Federal Reserve examiners. Some of the chapters
concerning regulations or statutes for which the
FFIEC has issued supervisory materials are adapted
from FFIEC documents. The differences between
the Handbook and FFIEC materials are not substan-
tive and primarily involve formatting or other minor
changes to increase consistency among individual
Handbook chapters.

Updates

Informal updates will be provided to System staff
through CA Letters, conference calls, and other
means of internal communication, as circum-
stances dictate. Formal updates will be distributed
at least annually.

Questions

Questions and comments about this Handbook
should be directed to the Manager, Reserve Bank
Oversight, Division of Consumer and Community
Affairs.

An electronic version of this printed handbook is
available on the Board's web site, at http://
www.federalreserve.gov/boarddocs/SupManual/
default.htm.

1. The material on risk-focused consumer compliance super-
vision is not included in this edition of the Handbook.
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Risk-Focused

Consumer Compliance Supervision Framework

Overview of the Program

The Board adopted a program for risk-focused
consumer compliance supervision in 1997. Since
then, the program has been modified several times
to increase its efficiency and effectiveness in an
evolving banking environment. The procedures
implementing the risk-focused consumer compli-
ance supervision program are currently being
revised to, among other things, incorporate a wide
range of existing supervisory guidance.!’ Once the
revised procedures have been tested and formally
approved, they will be added to this Consumer
Compliance Handbook.

The risk-focused consumer compliance supervi-
sion program is designed to reasonably ensure that
all organizations supervised by the Federal Reserve
comply with consumer protection laws and regula-
tions. It is founded on the expectation that con-
sumer compliance risk management is an integral
part of the corporate-wide risk management func-
tion of each state member bank and bank holding
company.

The risk-focused supervision program directs
System resources to organizations, and to the
activities within those organizations, commensu-
rate with the level of risk to both the organization
and consumers. This focusing of resources reduces
burden on those organizations that already have
appropriate risk mitigators in place. In recognition
of the rapidity of change in the financial services
industry, the program is designed to be adaptable
to different types of organizations and risk profiles.

Particularly in a period of rapid change, the more
informed organizations are about the regulatory
environment in which they operate, the greater the
opportunity for them to achieve compliance on their
own. For that reason, the program supplements
traditional supervisory activities with timely commu-
nications concerning consumer compliance regu-
latory and supervisory matters. Given the interrela-
tionship among different types of risk, the program

1. The procedures are also being revised to incorporate
revised guidance related in part to the supervision of LCBOs
(large complex banking organizations), including those without a
state member bank.
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requires examination reports and other products of
the supervision process to be meaningful to all
stakeholders, including the supervised entities, the
Federal Reserve, and state banking authorities.

Following are some highlights of the program:

e Provides for the efficient and effective deploy-
ment of System resources by allowing Reserve
Banks to tailor supervisory activities to the size,
structure, complexity, and risk of the bank. As a
result, both the frequency and depth of review
should be commensurate with a bank’s risk
profile. Sufficient information about the use of
resources will be captured and analyzed to help
direct future decision making at the System and
Reserve Bank levels.

e Incorporates guidelines for evaluating compli-
ance management programs in the context of
risk to the organization as well as to consumers.
These guidelines will be evaluated routinely and
updated as necessary to reflect changing risk
within the financial services industry. The pro-
gram will provide specific guidance on evaluat-
ing the efficacy of internal controls and audit
programs as well as on applying appropriate
testing methodologies.

e Requires coordination with other supervisory
disciplines and other regulators, as warranted, to
ensure a full understanding of the organization’s
risk profile such that consumer compliance risks
are incorporated into overall risk assessments
and consumer compliance ratings influence
overall management ratings and risk manage-
ment ratings as appropriate. The form of specific
supervisory products will be dictated by the
needs of relevant stakeholders.

e Promotes communication between supervised
organizations and Reserve Banks, outside of the
supervisory process, for the purpose of sharing
timely information about industry developments
and consumer compliance risk management
practices as well as changes to laws and
regulations. Resulting improvement in institu-
tions’ risk management programs should allow
for more-efficient use of examiner time and
resources while reducing regulatory burden.

Overview ¢ 1 (1/06)






Regulation E
Electronic Fund Transfers

Background

Regulation E (12 CFR 205) implements the Elec-
tronic Fund Transfer Act (EFTA) (15 USC 1693 et
seq.), which was enacted in November 1978. The
EFTA establishes the rights, liabilities, and respon-
sibilities of participants in electronic fund transfer
(EFT) systems. Its primary objective is to protect
individual consumers in their dealings with these
systems. Examples of EFT services are automated
teller machine (ATM) transfers, telephone bill
payment services, point-of-sale terminal transfers
in retail stores, transfers initiated via the Internet,
electronic check conversion transactions, preau-
thorized transfers to or from a consumer’s account
(for example, direct deposit of Social Security
payments), and debit card transactions whether or
not initiated through an electronic terminal.

As defined in the EFTA, the term electronic fund
transfer refers to a transaction initiated through an
electronic terminal or by telephone, computer, or
magnetic tape that instructs a financial institution to
either credit or debit a consumer’s asset account.
Electronic terminals include point-of-sale terminals,
automated teller machines, and cash-dispensing
machines. Asset accounts include consumer
checking, savings, share, and money market
accounts held by an institution and established by
the consumer primarily for family, personal, or
household purposes. Consumers are usually issued
an access device—a card or a code, or both—that
can be used to initiate electronic fund transfers.

Coverage—Section 205.3

Regulation E governs electronic fund transfers to or
from an account held primarily for personal, family,
or household purposes.

The following are not covered by Regulation E:

e Transfers originated by check

e Check-guarantee and check-authorization ser-
vices that do not directly result in a debit or credit
to a consumer’s account

e Any transfer of funds for a consumer through a
system that is used primarily to transfer funds
between financial institutions or businesses, for
example, a wire transfer of funds for a consumer
through Fedwire or a similar network

e Any transaction that has as its primary purpose
the purchase or sale of securities or commodities
regulated by the Securities and Exchange Com-
mission or the Commodity Futures Trading
Commission
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e |ntra-institutional automatic transfers

— Between a consumer’s account and the insti-
tution itself (except that EFTA sections 913,
915, and 916 are applicable so as to restrict
compulsory use)

— Between two accounts of the consumer within
the institution

— From a consumer’s account to a family
member’s account within the institution

e Telephone-initiated transfers not under a prear-
ranged plan contemplating periodic or recurring
transfers

e Preauthorized transfers to or from an account
held at a financial institution with assets of
$100 million or less (except that EFTA sec-
tions 913, 915, and 916 are applicable)

General Disclosure Requirements;
Jointly Offered Services—
Section 205.4

Disclosures required by Regulation E must be
clear, easily understandable, in writing, and in a
form consumers can keep. At the institution’s
option, disclosures required by other laws (for
example, Truth in Lending disclosures) may be
made in combination with Regulation E disclo-
sures. In addition, disclosures may be made in a
language other than English, provided that disclo-
sures in English are made available at the consum-
er's request.

If a consumer holds two or more accounts at an
institution, the institution may combine the required
disclosures into a single statement. Thus, a single
periodic statement or error resolution notice is
sufficient for multiple accounts. Also, an institution
need provide only one set of disclosures for
accounts held jointly by two or more consumers.

Two or more institutions that jointly provide EFT
services may contract among themselves to fulfill
the requirements that the regulation imposes on
any or all of them. When making disclosures under
section 205.7 (initial disclosures) and section 205.8
(change-in-terms and error resolution notices),
each institution that makes its own disclosures in a
shared system need make only those required
disclosures that are within its knowledge and the
purview of its relationship with the consumer for
whom it holds an account.

Reg. E * 1 (1/06)
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Issuance of Access Devices—
Section 205.5

In general, an institution may issue an access
device to a consumer only if it has been

e Requested (in writing or orally) or applied for

e [ssued as a renewal of, or in substitution for, an
accepted access device (as defined in section
205.2(a))

An institution may issue an access device to
each account holder (on a joint account) for whom
the requesting holder specifically requests an
access device.

An institution may issue an unsolicited access
device only if the following four conditions are
satisfied:

e The access device is not validated, that is, it
cannot be used to initiate an electronic fund
transfer.

e The access device is validated only upon oral or
written request from the consumer and after
verification of the consumer’s identity by some
reasonable means.

e The access device is accompanied by the
explanation that it is not validated and of how it
can be disposed of if the consumer does not
wish to keep it.

e The access device is accompanied by a com-
plete disclosure, in accordance with section
205.7, of the rights and liabilities that will apply if
the access device is validated.

These conditions are intended to reduce the poten-
tial for unauthorized use if the access device is lost
or stolen en route to the consumer and to ensure
that the consumer is informed of account terms and
conditions before deciding whether to accept the
responsibilities of having an access device.

Consumer Liability for Unauthorized
Transfers—Section 205.6

A consumer may be held liable for unauthorized
electronic fund transfers (EFTs) (as defined in
section 205.2(m)) only if all the following conditions
have been met:

e The access device is “accepted” (as defined in
section 205.2(a)).

e The institution has provided a means of identify-
ing the consumer to whom the access device
was issued.

e The institution has provided the following written
disclosures to the consumer:

— A summary of the consumer’s liability for
unauthorized EFTs,

— The telephone number and address for report-
ing that an unauthorized EFT has been or may
be made, and

— The institution’s business days.

The table shows the relationship between the
time when a consumer notifies the institution of the
theft or loss of an access device and his or her
maximum liability.

Event Timing of consumer notification to institution

Maximum liability

Loss or theft of

access device'! or theft

Within 2 business days after learning of the loss | Lesser of $50 or total amount of unauthorized

transfers

Loss or theft of

access device’ the loss or theft

More than 2 business days after learning of

Lesser of $500 or the sum of

e 350 or the total amount of unauthorized
transfers occurring in the first 2 business
days, whichever is less, and

e the amount of unauthorized transfers
occurring after 2 business days and before
notice to the institution?

More than 60 calendar days after transmittal
of the statement showing the first unauthorized | period, the lesser of $500 or the sum of
transfer made with the access device

For transfers occurring within the 60-day

e the lesser of $50 or the amount of
unauthorized transfers in the first
2 business days and
e the amount of unauthorized transfers
occurring after 2 business days
For transfers occurring after the 60-day
period, unlimited liability (until the institution
is notified)3

1. Includes, for example, a personal identification number (PIN) if used without a card in a telephone transaction.
2. Provided the financial institution demonstrates that these transfers would not have occurred had notice been given within the

two-business-day period.

3. Provided the financial institution demonstrates that these transfers would not have occurred had notice been given within the sixty-day

period.

2(1/06) ® Reg. E
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If a consumer’s delay in notifying an institution
was due to extenuating circumstances, such as
extended travel or hospitalization, the institution
must extend the time periods for notification to a
reasonable time (section 205.6(b)(4)). Also, if any
lesser liability limits are imposed by applicable
state law or by agreement with the consumer, those
limits apply, rather than the limits set by section
205.6(b)(5).

Notice of unauthorized use is considered given
to an institution when the consumer takes whatever
steps are reasonably necessary to provide the
institution with the pertinent information, whether or
not any particular employee, in fact, receives the
information. At the consumer’s option, notice may
be given in person, by telephone, or in writing.
Notice in writing is considered given at the time the
consumer deposits the notice in the mail or delivers
the notice for transmission by any other usual
means to the institution. Notice is also considered
given when the institution becomes aware of
circumstances that indicate that an unauthorized
transfer has been or may be made.

Initial Disclosure—Section 205.7

An institution must provide a consumer with the
following disclosures, in written, retainable form,
before the first electronic fund transfer is made or at
the time the consumer contracts for an EFT service:

e A summary of the consumer’s liability under
section 205.6 or other applicable law or
agreement

e The telephone number and address of the
person or office to notify in the event of loss or
unauthorized use

e The institution’s business days

e The types of EFTs the consumer may make and
any limitations on the frequency and dollar
amount of transfers (the details of the limitations
may be withheld if the security of the system
requires confidentiality)

e Any charges for EFTs or for the right to make
EFTs

e A summary of the consumer’s right to receive
documentation of EFTs as provided in sections
205.9, 205.10(a), and 205.10(d)

e A summary of the consumer’s right to stop
payment of a preauthorized electronic fund
transfer and the procedure for initiating a stop-
payment order

e Asummary of the institution’s liability for its failure
to make or stop certain transfers

e The circumstances under which the institution in
the ordinary course of business will disclose
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information to third parties concerning the con-
sumer’s account

e An error resolution notice substantially similar to
the notice in appendix A to Regulation E

e A notice that a fee may be imposed by another
institution if the consumer uses an ATM owned
and operated by that other institution

Change in Terms and Error
Resolution Notices—Section 205.8

If an institution changes a term or condition
required to be disclosed under section 205.7(b),
the institution must mail or deliver a written notice to
the consumer at least twenty-one days before the
effective date of the change if the change would
result in any of the following:

e Increased fees or charges for the consumer
e Increased liability for the consumer
e Fewer types of available EFTs

e Stricter limitations on the frequency or dollar
amounts of transfers

If an immediate change in terms or conditions is
necessary to maintain or restore the security of an
EFT system or account, the institution need not give
prior notice. However, if such a change is to be
permanent, the institution must provide written
notice of the change to the consumer on or with the
next regularly scheduled periodic statement or
within thirty days, unless disclosures would jeopar-
dize the security of the system or account.

An error resolution notice as set forth in appendix
A to the regulation—the same form included with
the initial disclosures—must be mailed or delivered
to the consumer at least once each calendar year.
Alternatively, an error resolution notice substantially
similar to the notice set forth in appendix A—the
short-form notice—may be included with each
periodic statement.

Documentation of Transfers—
Section 205.9

Receipts at Electronic Terminals
(§ 205.9(a))

A receipt must be given to a consumer at the time
the consumer initiates an electronic fund transfer at
an electronic terminal. The receipt must include, as
applicable,

e The amount of the transfer—A charge for making
the transfer may be included in the amount,
provided that the charge is (1) disclosed on the
receipt and (2) displayed either on a sign posted
on or at the terminal or on the terminal screen
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(Note, however, that section 205.16 requires
disclosure of the fee on both the sign and the
screen.)

e The calendar date of the transfer

e The type of transfer and type of account—
Descriptions such as “withdrawal from check-
ing” and “transfer from savings to checking” are
appropriate, even if the account is only similar
in function to a checking account (for example,
a share draft or NOW account) or a savings
account (for example, a share account). If the
access device used can access only one
account at that terminal, the type-of-account
requirement does not apply.

e A number or code identifying the consumer, the
consumer’s account, or the access device used
for the transfer—An institution is in compliance
with this account-identification requirement even
if numbers or codes are truncated to four or more
digits or letters.

e The location of the terminal—The location may
be given in the form of a code or terminal
number.

e The name of any third party to or from whom
funds are transferred—A code may be used to
identify the party, but only if the code is explained
on the receipt. This requirement does not apply if
the name of the party is provided by the
consumer in a manner the terminal cannot
duplicate on the receipt, such as on a payment
stub.

Periodic Statements (§ 205.9(b))

Periodic statements generally must be sent monthly
if an electronic fund transfer has occurred, or
quarterly if no EFT has occurred. For each EFT
made during the cycle, the statement must include,
as applicable,

e The amount of the transfer—If a charge was
imposed at an electronic terminal by the owner
or operator of the terminal, that charge may be
included in the amount.

e The date the transfer was posted to the account

e The type of transfer and type of account to or
from which the funds were transferred

e For transfers (except deposits to the consumer’s
account) initiated at electronic terminals, the
location of the terminal, using one of the following
descriptions:

— The street address of the terminal, including
the city and state, or foreign country

— A generally accepted name for the location of
the terminal (such as an airport, shopping

center, or branch of an institution), including
the city and state, or foreign country

4(1/06) ® Reg. E

— The name of the entity (except the institution
providing the statement) that owns or operates
the terminal, such as a store, along with the
city and state, or foreign country

e The name of any third-party payee or payor

e The account number(s) for which the statement
is being issued

e The total amount of any fees and charges, other
than a finance charge as defined by Regula-
tion Z, assessed during the period for making
EFTs, for the right to make EFTs, or for account
maintenance

e The balances of each account at the beginning
and the close of the statement period

e The address and telephone number to be used
by the consumer to make inquiries or give notice
of errors—If the institution has elected to send
the shorter error notice with every periodic
statement, the address and telephone number
may appear on that document.

e |f the institution has provided a telephone
number that the consumer can call to find out
whether or not a preauthorized transfer has taken
place, that telephone number (see section
205.10(a))

If a consumer’s passbook cannot be accessed
by an electronic fund transfer, other than a
preauthorized transfer to the account, a periodic
statement need not be sent, provided that the
financial institution updates the consumer’s pass-
book or provides the required information on a
separate document at the consumer’s request.
Passbook updates must list the amount and date of
each EFT made since the passbook was last
presented.

If the consumer has a non-passbook account
that cannot be accessed by an EFT, other than a
preauthorized transfer to the account, a periodic
statement need be sent only quarterly.

Preauthorized Transfers—
Section 205.10

Notice Requirements

If an account is scheduled to be credited by a
preauthorized electronic fund transfer from the
same payor at least once every sixty days, some
form of notice must be provided to the consumer so
that the consumer can determine whether or not the
transfer occurred.

The notice requirement is satisfied if the payor
notifies the consumer that the transfer has been
initiated. If the payor does not notify the consumer,
the burden is on the institution to do so. The
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institution may provide the notice in one of three
ways:

e Positive notice—Provide an oral or written notice
to the consumer every time a preauthorized
transfer occurs, within two business days after
the transfer occurred

e Negative notice—Provide an oral or written
notice to the consumer, within two business days
after the date on which a transfer was scheduled
to occur, that the transfer did not occur

e Notice by telephone—Establish a telephone line
that the consumer may access to determine
whether a preauthorized transfer has occurred.
The telephone number must be disclosed on the
initial disclosures and on each periodic state-
ment. The telephone line must be “readily
available” so that consumers calling to inquire
about their transfers are able to have their calls
answered with little difficulty. In addition, it is
expected that these telephone notice systems
will be designed so that consumers within the
institution’s primary service area do not have to
bear the cost of long-distance calls to inquire
about transfers. Therefore, a multibranch institu-
tion with a statewide customer base could either
provide consumers with a toll-free number or
designate local numbers for different communi-
ties within the state.

Preauthorized transfers must be credited to a
consumer’s account as of the day the funds are
received. The institution need not, however, make
the funds available as of the day they are credited.

Authorization of Preauthorized Transfers

Preauthorized transfers from a consumer’s account
may be authorized only by a writing signed by the
consumer or “similarly authenticated” by the con-
sumer (such as an electronic communication with
an electronic signature). The party that obtains the
authorization from the consumer must provide the
consumer with a copy of the authorization.

Right to Stop Payment

A consumer has the right to stop payment of a
preauthorized transfer from an account. To exercise
this right, the consumer must notify the institution,
orally or in writing, at any time up to three business
days before the scheduled date of the transfer. An
institution may require a consumer to provide a
written confirmation of an oral stop-payment order
within fourteen days of the consumer’s oral notifi-
cation. However, the institution may impose this
written confirmation requirement only if the con-
sumer was informed of the requirement at the time
the oral notice was given and was provided with the
address to which the confirmation must be sent. If
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the institution requires written confirmation, the oral
stop-payment order ceases to be binding fourteen
days after the date it was made.

Notice of Preauthorized Transfers
Varying in Amount

An institution or designated payee must notify the
consumer in writing if a preauthorized transfer from
the consumer’s account will vary in amount from
the previous transfer under the same authorization
or from the preauthorized amount. The notification
must be mailed or delivered to the consumer at
least ten days before the scheduled transfer date
and must specify the amount and scheduled date
of the transfer. However, if the institution or the
payee informs the consumer of his or her right to
receive advance notice of varying transfer amounts,
the consumer may elect to receive notice only
when the amount varies from the most recent
transfer by more than an agreed-upon amount or
when it falls outside a specified range.

Prohibition against Required Use of
Preauthorized Transfers

A financial institution or other person may not
require the repayment of a loan through recurring,
preauthorized electronic transfers and may not
condition the receipt of a loan on the electronic
repayment of that loan. A creditor may, however,
make available to consumers a program that offers
a reduced annual percentage rate or other cost-
related benefit as an incentive to choose auto-
mated payment, provided that this program is not
the only loan program offered for the type of credit
requested.

The regulation also prohibits the compulsory use
of an account at a particular institution that receives
electronic fund transfers as a condition of employ-
ment or receipt of government benefits. For exam-
ple, a financial institution or other person may not
require a consumer to open or establish an account
for receipt of EFTs at a particular institution in order
to be hired or to receive public assistance
payments.

Procedures for Resolving Errors—
Section 205.11

Definition of Error

Generally, the term error means
e An unauthorized electronic fund transfer

e An incorrect EFT to or from a consumer’s
account

e The omission of an EFT to or from the consumer’s
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account that should have been listed on the
periodic statement

e An EFT-related computational or bookkeeping
error made by the institution

e A consumer’s receipt of an incorrect amount of
money from an electronic terminal

e Failure to identify an EFT in accordance with the
requirements of section 205.9 or 205.10(a)

e A consumer’s request for any documentation
required by section 205.9 or 205.10(a), or for
additional information or clarification concerning
an EFT

The term “error” does not include a routine
inquiry about the balance in the consumer’s
account, a request for duplicate copies of docu-
mentation, or a request for information that is made
only for tax or other recordkeeping purposes.

Timing and Content
of the Error Notice

An error notice is an oral or written notice from a
consumer and received by an institution no later
than sixty days after the institution transmitted the
first periodic statement or other documentation that
reflects the alleged error. The error notice must
enable the institution to identify the consumer’s
name and account number and, to the extent
possible, the type, date, and amount of the error. An
institution may require a written confirmation of an
oral notice of error within ten business days if the
consumer is so advised when the oral notice is
given. If written confirmation is not received, the
institution must still comply with the error resolution
procedures but need not comply with the require-
ment (discussed below) to provisionally recredit the
account if it takes longer than ten business days to
resolve the matter.

Investigation of the Error—
Time Limits and Actions

After receiving an error notice, an institution is
required to investigate the alleged error promptly
and to complete its investigation within ten busi-
ness days. If the institution is unable to complete
the investigation within ten business days, it may
extend the investigation period to forty-five calen-
dar days from the receipt of the error notice,
provided it takes the following actions:

e Provisionally recredits the funds (including inter-
est, if applicable) to the consumer’'s account
within the ten-business-day period

e Advises the consumer within two business days
of the provisional recrediting

e Gives the consumer full use of the provisionally
recredited funds during the investigation

6 (1/06) ® Reg. E

An institution need not provisionally recredit the
account under two circumstances: (1) the institu-
tion requires but does not receive timely written
confirmation of an oral notice of an error or (2) the
notice of error involves an account subject to the
margin requirements or other aspects of Regula-
tion T (12 CFR 220).

Extension of Time

Regulation E allows additional time for resolving
errors involving certain types of transactions. For
example, if an alleged error involves an electronic
fund transfer that was not initiated within a state (as
defined in section 205.2(1)) or involves an EFT
resulting from a point-of-sale debit card transac-
tion, the institution may take up to ninety calendar
days from the receipt of the error notice, instead of
forty-five calendar days, to resolve the error.

If a notice of an error involves an EFT to or from
a new account (that is, an account open no more
than thirty days), the institution may take up to
twenty business days, instead of ten, to resolve the
error. Errors that cannot be resolved within this time
frame must be resolved within ninety calendar days
of the receipt of the error notice.

Post-Error-Investigation Procedures

If, after investigating the alleged error, the institution
determines that an error has been made, it has one
business day from the completion of the investiga-
tion to correct the error, recredit any interest (if
applicable), and refund any fees or other charges
imposed as a result of the error. The institution has
three business days from the completion of the
investigation to notify the customer orally or in
writing that a correction has been made to the
account or that provisional credit has been made
final.

If the institution determines that no error was
made or that an error was made in a manner or
amount different from that described by the
consumer, the institution must mail or deliver a
written explanation of its findings within three
business days after concluding its investigation.
The explanation must include a notice of the
consumer’s right to request the documents on
which the institution relied in making its
determination.

Upon debiting a provisionally recredited amount,
the institution must provide oral or written notice to
the consumer of the date and amount of the debit
and the fact that the institution will honor (without
charge) checks, drafts, or similar paper instru-
ments payable to third parties and preauthorized
debits for five business days after transmittal of the
notice. An institution must honor these items,
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however, only to the extent that these items would
have been honored if the provisionally recredited
funds had not been debited. Upon request from the
consumer, the institution must promptly mail or
deliver to the consumer copies of documents on
which it relied in making its determination.

Relation to Other Laws—
Section 205.12

Relationship to Truth in Lending Act

The Electronic Fund Transfer Act (EFTA) and the
Truth in Lending Act (TILA) have distinct rules
governing such areas as liability and error resolu-
tion. In general, for access devices that also serve
as credit cards, the nature of the transaction
determines which rules apply.

For example, the EFTA governs with respect to
the

e Addition of a feature enabling an “accepted”
credit card to initiate EFTs

e |ssuance of access devices whose only credit
feature is a pre-existing agreement to extend
credit to cover account overdrafts or to maintain
a minimum account balance

e |ssuance of debit cards and other access
devices that lack credit features

On the other hand, the TILA, which is imple-
mented by Regulation Z, governs with respect to
the

e |ssuance of credit cards as defined in Regula-
tion Z, section 226.2(a)(15)

e Addition of a credit feature to a debit card or
other access device

e |ssuance of a credit card that is also an access
device

When an EFT also involves an extension of credit
under an agreement between a creditor and an
institution to extend credit when the consumer’s
account is overdrawn or to maintain a specified
minimum balance in the consumer’s account, the
institution must comply with the error resolution
requirements of Regulation E rather than the
requirements of Regulation Z, sections 226.13(a)-
(c), (e), (f), and (h). (The institution must also
comply with Regulation Z, sections 226.13(d) and
(g), which set forth rules protecting consumers
pending, and subsequent to, error resolution.)

The consumer liability provisions outlined in
section 205.6 of Regulation E also apply to
unauthorized EFTs initiated by a combination
access device—credit card, including an access
device with overdraft privileges. They do not apply,
however, to the unauthorized use of a combination
access device—credit card when no EFT is involved
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(for example, when the card is used to draw cash
advances directly from a credit line).

Preemption of State Law

The EFTA and Regulation E preempt state laws that
are inconsistent with the act and the regulation, but
only to the extent of the inconsistency. The Federal
Reserve Board has the authority to determine
whether or not a state law is inconsistent. An
institution, state, or other interested party may
request that the Board make such a determination.
A state law will not be deemed inconsistent if it is
more protective of the consumer than the EFTA or
Regulation E.

State Exemptions

A state may apply to the Board for an exemption
from the requirements of the EFTA or any class of
electronic fund transfers within the state. To receive
an exemption, the state must have state laws that
are substantially similar to the federal law and have
adequate provisions for enforcing these laws.

Administrative Enforcement and
Record Retention—Section 205.13

Section 917 of the Electronic Fund Transfer Act
specifically directs the federal financial institution
supervisory agencies to enforce compliance with
the provisions of the act.

Institutions are required to maintain evidence of
compliance with the EFTA and Regulation E for a
period of at least two years. The period may be
extended by the agency supervising the institution.
It may also be extended if the institution is subject
to an action filed under section 910, 915, or 916(a)
of the EFTA relating to the liability of institutions for
making EFTs and to institutions’ civil and criminal
liability for failure to comply with the act and the
regulation. Persons subject to the EFTA who have
actual notice that they are being investigated or
are subject to an enforcement proceeding must
retain records until disposition of the proceeding.
Records may be stored on microfiche, microfilm,
or magnetic tape or in any other manner capable
of accurately retaining and reproducing the
information.

Services Offered by a Financial
Institution Not Holding Consumer’s
Account—Section 205.14

Sometimes one institution (a retailer, for example)
provides an EFT service for and issues an access

device to a consumer whose account is held at a
second institution. In such cases, the transfers
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initiated by the service-providing institution are
often cleared through an automated clearinghouse.
Section 205.14 covers instances in which no
agreement exists between the institutions. It appor-
tions the compliance responsibilities between the
two institutions, placing the greater responsibility
on the service-providing institution. The compli-
ance responsibilities of the service-providing insti-
tution are set forth in section 205.14(b), and the
duties of the account-holding institution are set
forth in section 205.14(c).

Electronic Fund Transfer
of Government Benefits—
Section 205.15

Rules governing accounts established by a gov-
ernment agency for the electronic distribution of
government benefits through an ATM or point-of-
sale terminal are set forth in section 205.15. Among
the topics addressed are the types of accounts
excluded from coverage, options for providing
alternatives to the periodic statement, and the
special rules imposed on the agency if it does not
furnish a periodic statement. Also discussed are
initial disclosures, requirements for error resolution
notices, limits on liability, and error resolution
procedures.

Disclosures at Automated Teller
Machines (ATMs)—Section 205.16

Any ATM fee charged to a consumer for making an
electronic fund transfer or a balance inquiry at an
ATM that is not owned or operated by an institution
that holds the account of the consumer must be
disclosed. The disclosure, including the amount of
the fee, must be provided to the consumer prior to
completion of the transaction. Moreover, the fee
may not be charged unless the consumer elects to
continue the transaction after receiving the notice.
Notice of the fee must be posted on or at the
machine and provided either electronically on the
ATM screen or on a paper copy.

Requirements for Electronic
Communication—Section 205.17

In accordance with the Electronic Signatures in
Global and National Commerce Act (the E-Sign
Act), Regulation E allows financial institutions to
provide electronic disclosures to a consumer’s
home computer or electronic address. These
electronic disclosures, which are made in lieu of
those required to be in writing, may also be
available at a location other than the consumer’s
electronic address, such as an Internet web site. To
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use another location, however, a bank must first
notify the consumer electronically about the loca-
tion of the Internet site and make the disclosure
available on the site for ninety days.!

Electronic disclosures are subject to the regula-
tion’s format, timing, and retainability rules and the
clear-and-readily-understandable standard.

Suspension of Obligations and
Waiver of Rights

Under certain circumstances, the Electronic Fund
Transfer Act suspends a consumer’s obligation to
another person in the event a malfunction in an EFT
system prevents payment to the person. Generally,
this suspension extends until the malfunction is
corrected and the funds are transferred. (EFTA,
section 912)

The act also states that no writing or other
agreement between a consumer and any other
person may contain any provision that constitutes a
waiver of any right conferred or cause of action
created by the act. However, the act does not
prohibit any writing or other agreement that grants
the consumer greater protection or a more exten-
sive right or remedy than that provided by the act.

Liability
Three sections of the Electronic Fund Transfer Act
discuss specific liability provisions.

Liability of Financial Institutions

As provided by section 910 of the act, institutions
subject to the act are liable for all damages
proximately caused by failure to make an electronic
fund transfer in accordance with the terms and
conditions of the account, in a timely manner, or in
the correct amount, when properly instructed by a
consumer to do so. Also discussed in section 910
of the act are the conditions under which an
institution is not liable for failing to make an EFT and
the circumstances under which an institution is
liable for failure to stop payment of preauthorized
debits.

Civil Liability

Civil liability is addressed in section 915 of the act.
Unless an error is resolved in accordance with the
error resolution procedures outlined in the act and
implemented by Regulation E, an institution may be
liable for civil damages for failure to comply with the
law. In a successful individual action, the institution

1. Compliance with the interim rule for electionic delivery of
federally mandated disclosures dated March 2001 is optional.
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would have to pay actual damages and statutory
damages between $100 and $1,000, as deter-
mined by the court. In a successful class action
suit, the institution would have to pay actual
damages and statutory damages up to the lesser of
$500,000 or 1 percent of the institution’s net worth.
In successful individual and class actions, court
costs and a reasonable attorney’s fee would be
recovered by the consumer.

An institution generally is not liable for violations
caused by unintentional bona fide errors that
occurred despite the maintenance of procedures
reasonably adopted to avoid such errors. Also, the
institution is not liable if it acted in accordance with
an official interpretation issued by the Board of
Governors of the Federal Reserve System or its
staff. Moreover, an institution cannot be held liable
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for improper disclosure if it appropriately used a
model clause approved by the Board of Governors.
An institution can avoid liability by taking correc-
tive action, including adjustment to a consumer’s
account and payment of appropriate damages,
prior to a court case.

Criminal Liability

Individuals who knowingly and willfully fail to
comply with any provision of the Electronic Fund
Transfer Act may be fined up to $5,000 or
imprisoned up to one year, or both. Those who
fraudulently use a debit card may be fined up to
$10,000 and imprisoned up to ten years, or both.
(EFTA, section 916)
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Regulation E
Examination Objectives and Procedures

EXAMINATION OBJECTIVES

1.

To determine that the institution has proce-
dures in place to ensure compliance with the
Electronic Fund Transfer Act

To determine that the institution is in compli-
ance with the provisions of the Electronic Fund
Transfer Act

EXAMINATION PROCEDURES

1.

Determine if the institution issues any access
devices that offer credit privileges and there-
fore must be evaluated for compliance with
applicable portions of Regulation Z (Truth in
Lending).

Obtain and review copies of the following:
a. Disclosure forms

. Account agreements

Procedural manuals and written policies
. Merchant agreements

®© o o o

Automated teller machine receipts and
periodic statements

Error resolution statements

g. Form letters used in case of errors or
questions concerning an account

h. Any agreements with third parties allocating
compliance responsibilities

i. Consumer complaint file

While performing these examination proce-
dures, test for compliance with written policies
and internal controls.

For each type of EFT service provided, review
items given to customers at the time accounts
are opened, or prior to the first EFT transaction,
to determine that all required disclosures are
furnished. (§ 205.7)
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10.

1.

12.

. If the institution has, since the last examination,

made any changes in the terms or conditions
that require that a written notice be sent to
customers, determine that the proper notice
was provided in a timely manner.  (§ 205.8(a))

. Review a sample of periodic statements to

determine that they contain sufficient informa-
tion for consumers to adequately identify
transactions and that they otherwise comply.
(§ 205.9)

. Review consumer complaints regarding EFT

transactions to determine compliance with
error resolution procedures and to isolate any
apparent deficiencies in the institution’s
operations. (§ 205.11)

. Review the institution’s policies regarding lia-

bility for unauthorized transfers, verify that the
policies comply with the regulation, and deter-
mine whether they are applied in practice.
(§ 205.6)

. Review policies regarding issuance of access

devices, ascertain whether they comply with
the requirements of the regulation, and deter-
mine whether they are applied in practice.
(§ 205.5)

Review policies regarding preauthorized deb-
its and credits, ascertain whether they comply
with the requirements of the regulation, and
determine whether they are applied in prac-
tice. (§205.10)

Verify that the financial institution does not
require compulsory use of EFTs, except as
authorized. (§ 205.10(e))

Determine that the financial institution is main-
taining records of compliance for a period of at
least two years from the date disclosures are
required to be made or action is required to be
taken. (§ 205.13(b))
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Regulation E
Examination Checklist

Issuance of Access Devices—Section 205.5

1. Does the institution issue validated access devices only
a. In response to requests or applications or (§ 205.5(a)(1))
b. As arenewal or substitution for an accepted access device (§ 205.5(a)(2))

2. Does the institution issue unsolicited access devices only when the devices
are

a. Not validated, (§ 205.5(b)(1))

b. Accompanied by an explanation that the device is not validated, and how
to dispose of the device if the customer does not want it, (§§ 205.5(b)(2)
and 205.7(a))

c. Accompanied by required disclosures, and (§ 205.5(b)(3))

d. Validated only on consumer request and after proper identification is
made (§ 205.5(b)(4))

3. Does the institution verify the consumer’s identity (by means of, for example, a
photograph, personal visit, or signature)? (§ 205.5(b)(4))

Consumer Liability for Unauthorized Transfers—Section 205.6

1. Does the institution impose liability on the consumer for unauthorized transfer
only if

a. An access device has been accepted, (§ 205.6(a))

b. The institution has provided a means of identifying the consumer to whom
it was issued, and

c. The institution has provided the disclosures required by sections 205.7(b)(2)
and 205.7(b)(3)

2. Does the institution NOT use consumer negligence as a basis for imposing
greater liability than is permissible under Regulation E? (Official staff
commentary, § 205.6(b))

3. Isthe consumer’s liability for unauthorized use of a lost or stolen access device
limited to the lesser of $50 or actual loss if the consumer notifies the institution
within two business days of discovery of loss or theft of the access device?
(§ 205.6(b)(1))

4. If the consumer fails to notify the institution of loss or theft of an access device
within two business days of discovery of loss or theft, is the consumer’s liability
limited to the lesser of $500 or the sum of (§ 205.6(b)(2))

a. $50 or actual loss within the first two business days, whichever is less, and

b. Unauthorized transfer amounts that occur after the two business days and
before notification (provided the institution proves that these unauthorized
transfers could have been prevented had notification occurred within the
two business days)

5. If a consumer fails to notify the institution of an unauthorized transfer within
sixty days of transmittal of the periodic statement on which that transfer
appears, is consumer liability limited to  (§ 205.6(b)(3))

a. $50 or actual loss that appears on the statement or occurs during the sixty-
day period, whichever is less, and
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b. The amount of unauthorized transfers that occur after the close of sixty days
and before notice to the institution (provided the institution proves that the
unauthorized transfers could have been prevented had notification
occurred within the sixty days) Yes No

Initial Disclosures—Section 205.7

1. Does the institution make the following disclosures?

a. Asummary of the consumer’s liability under section 205.6 (or lesser liability
under state law or agreement) (§ 205.7(b)(1)) Yes No

b. The telephone number and address of the person or office to be notified
when the consumer believes that an unauthorized electronic fund transfer

has been or may be made (§ 205.7(b)(2)) Yes No
c. The institution’s business days, as determined under section 205.2(d)
(§ 205.7(b)(3)) Yes No

d. The type of electronic fund transfers that the consumer may make, and
any limitations on the frequency and dollar amount of these transfers
(§ 205.7(b)(4)) Yes No

(If details on the limitations on frequency and dollar amount of transfers are
essential to maintain the security of the system, they need not be disclosed.)

e. Any charges for electronic fund transfers or for the right to make transfer
(§ 205.7(b)(5)) Yes No

f. A'summary of the consumer’s right to receive documentation of electronic
fund transfers, as provided in sections 205.9, 205.10(a), and 205.10(d)
(§ 205.7(b)(6)) Yes No

g. A summary of the consumer’s right to stop payment of a preauthorized
electronic fund transfer and the procedure for initiating a stop-payment
order, as provided in section 205.10(c) (§ 205.7(b)(7)) Yes No

h. A summary of the institution’s liability to the consumer for its failure to make
or to stop certain transfers under section 910 of the Electronic Fund
Transfer Act  (§ 205.7(b)(8)) Yes No

i. Circumstances under which the institution in the ordinary course of
business will disclose information to third parties concerning the consum-
er's account (§ 205.7(b)(9)) Yes No

j. Anerror resolution notice meeting the requirements of section 205.7(b)(10)) Yes No

k. A notice that a fee may be imposed at an ATM operated by another
institution Yes No

Change in Terms and Error Resolution Notices—Section 205.8

1. Since the last examination, has the institution made any change in a term or
condition that required that a written notice be sent to consumers? Such a
change may include increased fees, increased liability for the consumer, fewer
types of electronic fund transfers available, or stricter limitations on the
frequency or dollar amounts of transfers. (§ 205.8(a)) Yes No

If so, was the notice provided at least twenty-one days before the effective
date of the change? (§ 205.8(a)) Yes No

2. Does the institution provide either the long-form error resolution notice at least
once every calendar year or the short-form error resolution notice on each
periodic statement? (§ 205.8(b)) Yes No
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Receipts at Electronic Terminals and Periodic Statements—Section 205.9
1. Does the institution make a receipt, in a retainable form, available to the

consumer at the time an electronic fund transfer is initiated? (§ 205.9(a)) Yes No

2. Does the receipt contain the following items, as applicable? (§ 205.9) Yes No
a. The amount of the transfer (amount may be combined with any transfer

charge if certain conditions are met) (§ 205.9(a)(1)) Yes No

b. The calendar date the transfer was initiated (§ 205.9(a)(2)) Yes No

c. The type of transfer and account to or from which funds were transferred
(Transactions are exempt from the type-of-account requirement if the
access device used can access only one account.) (§ 205.9(a)(3)) Yes No

d. A number or code that identifies one of the following:
i. The consumer’s account or Yes No
ii. The access device used (§ 205.9(a)(4)) Yes No
(Note: The number or code need not exceed four digits or letters.)

e. |dentification or location of the terminal (§ 205.9(a)(5)) Yes No

f. The name of any third party to or from whom funds are transferred unless
the name is provided in a non-machine-readable form (§ 205.9(a)(6)) Yes No

3. Does the institution mail or deliver a periodic statement for each monthly or
shorter cycle in which an electronic fund transfer has occurred? (§ 205.9(b)) Yes No

4. If no electronic fund transfers have occurred, has the institution mailed or
delivered a periodic statement at least quarterly for non-passbook accounts?
(§ 205.9(b)) Yes No

5. Does the periodic statement or accompanying documents contain the
following items? (§ 205.9(b)(1))

a. The amount of the transfer (amount may include transfer charge if it was
added in accordance with the terminal receipt requirements)

(§ 205.9(b)(1)(i)) Yes No
b. The date the transfer was posted to the account (§ 205.9(b)(1)(ii)) Yes No
c. The type of transfer and account (§ 205.9(b)(1)(iii)) Yes No
d. The location of the terminal (§ 205.9(b)(1)(iv)) Yes No
e. The name of any third party to or from whom funds were transferred

(§ 205.9(b)(1)(v)) Yes No
f. The account number(s) (§ 205.9(b)(2)) Yes No

g. The total amount of any fees or charges assessed during the statement
period for electronic fund transfers, for the right to make electronic fund
transfers, or for account maintenance (excluding any finance charges
under Regulation Z, overdraft or stop-payment charges, and any transfer
charges combined with transfer amounts under section 205.9(a))

(§ 205.9(b)(3)) Yes No
h. The beginning and ending balances (§ 205.9(b)(4)) Yes No
i. The address and telephone number to be used for inquiries or notice of

errors  (§ 205.9(b)(5)) Yes No
j. If applicable, the telephone number to be used to find out whether a

preauthorized credit has been made as scheduled (§ 205.9(b)(6)) Yes No
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6. For passbook accounts that receive only preauthorized credits, does the
institution, upon presentation by the consumer, enter in a passbook or on a
separate document the amount and date of each electronic fund transfer
made since the passbook was last presented? (§ 205.9(c)) Yes No

Preauthorized Transfers—Section 205.10

1. If a consumer’s account is to be credited by a preauthorized electronic fund
transfer from the same payor at least once every sixty days, (§205.10(a)(1))

a. Does the institution provide oral or written notice, within two business days
after the transfer occurs or was scheduled to occur, that the transfer did or
did not occur or Yes No

b. If the telephone alternative is selected, does the institution disclose, in initial
disclosures and on each periodic statement, the telephone number the
consumer can call to determine whether the transfer occurred and Yes No

c. Isthe telephone number “readily available” during the institution’s business
hours Yes No

2. Does the institution credit the consumer’s account for preauthorized electronic
fund transfers as of the day the funds are received? (§ 205.10(a)(3)) Yes No

3. Does institution obtain authorization from the consumer for preauthorized
electronic fund transfers from the consumer’s account? (§ 205.10(b)) Yes No

4. Does the institution comply with section 205.10(c) regarding stop-payment
orders? Yes No

5. If a preauthorized electronic fund transfer from a consumer’s account varies in
amount from the previous transfer under the same authorization or from the
preauthorized amount, does the institution provide proper notice at least ten
days before the scheduled date of transfer? (§ 205.10(d)) Yes No

(Note: If the designated payee makes the notification, the institution is
absolved of this requirement.)

6. Does the institution refrain from conditioning an extension of credit to a
consumer on repayment by preauthorized electronic fund transfers?
(§ 205.10(e)(1)) Yes No

7. Does the institution refrain from requiring a consumer to establish an account
with a particular institution for receipt of electronic fund transfers as a condition
of employment or receipt of a government benefit? (§ 205.10(e)(2)) Yes No

Procedures for Resolving Errors—Section 205.11

1. If the institution requires written confirmation of an error within ten business
days of an oral notice, is this requirement disclosed to the consumer, along
with the address to which the written confirmation must be sent?

(§ 205.11(b)(2)) Yes No
2. Does the institution promptly investigate alleged errors and resolve them within
ten business days of receiving a notice of error? (§ 205.11(c)(1)) Yes No

3. Does the institution inform the consumer of the results of the investigation
within three business days after completing the investigation? (§ 205.11(c)(1)) Yes No

4. After the institution determines that an error occurred, is the error corrected
within one business day? (§ 205.11(c)(1)) Yes No
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5.

If the institution needs more time and informs the consumer that it may take up
to forty-five calendar days, does the institution (§ 205.11(c)((2))

a. Provisionally recredit the amount of the alleged error (including interest, if
applicable) to the consumer’s account within ten business days of the initial
report (except when written confirmation is required but not received within
ten business days) (§ 205.11(c)(2)(i))

b. Notify the consumer within two business days of the amount and date of the
provisional recrediting and the fact that the consumer will have full use of
funds pending the outcome of the investigation (§ 205.11(c)(2)(ii))

c. Give the consumer full use of the funds during the investigation period
(§ 205.11(c)(2)(ii))

If the institution provisionally credited the consumer’'s account and deter-
mines that an error has occurred, have procedures been established to
(§ 205.11(c)(2))

a. Correct the error (including crediting interest or refunding fees) within one
business day (§ 205.11(c)(2)(iii))

b. Notify the consumer within three business days of the correction and that a
provisional credit has been made final (§ 205.11(c)(2)(iv))

If the institution determines that no error has occurred, have procedures been
established to

a. Within three business days of concluding the investigation, provide a
written explanation of its findings and include the notice of the consumer’s
right to request the documents on which the institution relied in making its
determination (§ 205.11(d)(1))

b. Provide copies of documents

c. Upon debiting a provisionally credited amount, notify the consumer of the
date and amount of the debit and the fact that the institution honors checks
and drafts to third parties and preauthorized transfers for five business
days after notification (specifying the calendar date debiting will occur) to
the extent that they would have been paid if the provisionally recredited
funds had not been debited (§ 205.11(d)(2))

Administrative Enforcement—Section 205.13

1.

Has the institution preserved evidence of compliance with the requirements
of the Electronic Fund Transfer Act for two years, or longer if required?
(§ 205.13(b))

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Electronic Fund Transfer of Government Benefits—Section 205.15

1.

If a government agency does not provide a periodic statement for electronic
government benefits, does the agency

a. Make the consumer’s account balance available through a readily available
telephone line and at a terminal, (§ 205.15(c)

b. In response to a request, promptly provide a written history of the
consumer’s account transactions that covers at least sixty days preceding
the date of request by the consumer, and (§ 205.15(c)(2))

c. Provide modified initial disclosures according to section 205.15(d)(1) and
an annual error resolution notice according to section 205.15(d)(2)
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Internal Control Procedures

1. Does the institution have adequate procedures to ensure that notification of
loss, theft, or unauthorized use promptly results in halting unauthor-
ized transfers from a consumer’s account and recrediting amounts when
appropriate? Yes No

2. Do the institution’s procedures indicate a willingness to resolve consumer
complaints regarding EFT matters? Yes No

3. Does a review of statements indicate that transaction identifications are in
compliance with Regulation E? Yes No

4. Do automated teller and point-of-sale transfer receipts provide a clear
description of the transaction that is in compliance with Regulation E? Yes No

5. Is the institution’s advertising of EFT services free of ambiguous and deceptive
statements? Yes No

6. Is the consumer’s responsibility with regard to personal access codes
explained? Yes No

7. Does a review of merchant agreements and internal controls indicate that the
treatment of consumers is consistent with what has been disclosed to them (in
such areas as transaction limitations, costs, documentation, and identifica-
tion)? Yes No

8. Does the institution maintain any log or tracking sheet for error resolution? Yes No

9. Are personnel able to distinguish between the applicability of Regulations E
and Z as part of the issuance of debit and credit cards, error resolution
procedures, and consumer liability? Yes No
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Interest on Demand Deposits/Reserve Requirements

Regulation Q (Prohibition against Payment of
Interest on Demand Deposits) and Regulation D
(Reserve Requirements of Depository Institutions)
are two of the four regulations that examiners need
to refer to when conducting the deposit operations
segment of consumer compliance examinations.
The other two regulations—Regulation CC (Avail-
ability of Funds and Collection of Checks) and
Regulation DD (Truth in Savings)—are covered in
subsequent chapters.

Regulation Q contains only a couple of important
definitions. Regulation D, besides giving additional
definitions, lays out rules governing such topics as
penalties for early withdrawal and customer notices
of intent to withdraw funds.

Background

Regulation Q originated in the 1930s as part of a
congressional response to banking practices and
problems encountered during the Depression. By
the late 1970s and early 1980s, new types of
accounts—such as money market mutual funds
issued by investment companies and securities
firms that were not subject to federal interest rate
regulation—were giving commercial banks stiff
competition for funds. In response to both bankers’
concerns about the competition from these unregu-
lated deposit accounts and the deregulatory envi-
ronment that prevailed at the time, Congress
passed the Depository Institutions Deregulation Act
of 1980, with the purpose of eliminating all federal
interest rate ceilings on deposit accounts within six
years. The last remaining interest rate ceilings were
removed in March 1986, and most of the remaining
provisions of Regulation Q were subsequently
transferred to Regulation D.

Today, Regulation Q is relatively short and
includes only the definition of “interest” and the
prohibition against the payment of interest on
demand deposits. Regulation D now contains
definitions for the various categories of deposit
accounts (transaction, demand, time, and savings)
and places certain types of accounts, such as
NOW accounts and money market deposit
accounts, within those categories. Regulation D
also provides for mandatory penalties for early
withdrawals from time deposits.

Technically, Regulation D is a monetary policy
regulation, not a consumer regulation. It specifies
how depository institutions must classify different
types of deposit accounts for the purpose of
complying with reserve requirements, an integral
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tool in implementing monetary policy.!

Definitions

Two key terms are referred to in the definitions of
types of accounts:

e Interest—"Any payment to or for the account of
any depositor as compensation for the use of
funds constituting a deposit. A member bank’s
absorption of expenses incident to providing a
normal banking function or its forbearance from
charging a fee in connection with such a service
is not considered a payment of interest.” (Regu-
lation Q, section 217.2(d))

e Natural person—"An individual or a sole propri-
etorship. The term does not mean a corporation
owned by an individual, a partnership or other
association.” (Regulation D, section 204.2(g))

Types of Accounts Covered

Regulation D defines deposit and divides deposit
accounts into two categories—transaction and
nontransaction accounts. Transaction accounts are
the primary vehicle for calculating reserve
requirements.

Transaction Accounts

A transaction accountis an account from which the
depositor or account holder is permitted to “make
transfers or withdrawals by negotiable or transfer-
able instrument, payment order of withdrawal,
telephone transfer, or other similar device for the
purpose of making payments or transfers to third
persons or others or from which the depositor may
make third-party payments at an automated teller
machine or a remote service unit, or other elec-
tronic device . . . .” The following types of accounts
are transaction accounts (section 204.2(e)):

e Demand deposit accounts
e NOW accounts
e ATS accounts

Savings deposit accounts are specifically excluded
from the definition of transaction account, even
though they permit third-party transfers.

1. All depository institutions, including commercial banks,
savings banks, savings and loan associations, credit unions, and
agencies and branches of foreign banks located in the United
States, are subject to reserve requirements. Required reserves are
maintained either in the form of vault cash or as non-interest-
bearing balances at a Federal Reserve Bank or a correspondent.
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Transaction accounts have the following charac-
teristics:

e Limited to demand, NOW, and ATS accounts

e Permit a depositor or account holder to make
unlimited transfers or payments to third parties

e Permit a depositor to make unlimited transfers
between accounts of the same depositor at the
same institution

Demand Deposit Accounts

Demand deposit accounts are payable on de-
mand, or on less than seven days’ notice. They
generally have no maturity period and do not
require the account holder to give notice of the
intent to withdraw funds. If they do require notice of
intent to withdraw funds, the notice period must be
less than seven days and the requirement must be
stated in the deposit contract. Both businesses and
consumers may hold demand accounts. There are
no eligibility restrictions on this type of account.

Demand deposits include deposits that for some
reason have been reclassified as demand
deposits—for example, matured certificates of
deposit and savings deposits for which the transfer
or withdrawal limitations have been exceeded.

Demand deposit accounts have the following
characteristics:

e No maturity period (or maturity period of less
than seven days)

e Payable on demand (or on less than seven days’
notice)

e May not be interest-bearing

e No limit on the number of withdrawals or
transfers an account holder may make

¢ No eligibility requirements

NOW Accounts

NOW (negotiable order of withdrawal) accounts
allow unlimited transactions, and they are classified
as transaction accounts for purposes of reserve
requirements. They share certain characteristics
with savings deposit accounts, in that banks must
reserve the right to require seven days’ notice of
intent to withdraw funds from NOW accounts (in
practice, this right is rarely, if ever, exercised).
Unlike savings deposit accounts, however, NOW
accounts are available only to individuals; sole
proprietorships; governmental units; and corpora-
tions, partnerships, associations, and organiza-
tions that are operated primarily for religious,
philanthropic, charitable, educational, fraternal, or
other similar purposes and not for profit.

Because NOW accounts are transaction accounts,
the funds in a NOW account may be accessed in
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several ways. For example, account holders may
use negotiable instruments (checks), drafts, tele-
phonic or electronic orders or instructions, or other
similar devices to make payments or transfers to
third persons or to others. The account holder may
make an unlimited number of transfers to another of
his or her accounts at the same institution.

NOW accounts have the following characteris-
tics:

e Have no maturity date

e Bank must reserve the right to require at least
seven days’ prior written notice of intent to
withdraw or transfer funds

* May be interest-bearing

e Permit unlimited transactions (transfers and
withdrawals)

e May be accessed by check, draft, telephonic or
electronic order or instruction, or other similar
instrument to

— Pay third parties or others

— Transfer funds to another of the depositor’s
accounts at the same institution

* May be held only by individuals, sole proprietor-
ships, governmental units, and nonprofit organi-
zations

e Are classified as transaction accounts under
Regulation D

ATS Accounts

ATS (automatic transfer service) accounts, which
are classified as transaction accounts for reserve
requirement purposes, are accounts that provide
for transfers or withdrawals to be made automati-
cally to the bank itself or to another of the
depositor’'s accounts at the same institution. ATS
accounts were relatively common in the past but
are rarely seen today. As with NOW accounts and
savings deposit accounts, banks must reserve the
right to require seven days’ notice of intent to
withdraw funds from ATS accounts. Unlike NOW
accounts and savings deposit accounts, eligibility
for ATS accounts is limited to individuals (including
sole proprietorships). Businesses, governmental
units, and nonprofit organizations are not eligible
for ATS accounts.

ATS accounts have the following characteristics:

* Must reserve the right to require at least seven
days’ notice of intent to withdraw funds

e Provide for automatic transfers between at least
two accounts at the same financial institution

e Eligibility limited to individuals (including sole
proprietorships)

e Are classified as transaction accounts under
Regulation D
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Nontransaction Accounts

Time Deposit Accounts

Time deposit accounts have a maturity of at least
seven days from the date of deposit. They may be
payable on a specified date not less than seven
days after the date of deposit or after the expiration
of a specified period of time not less than seven
days after the date of deposit (for example, thirty
days after the date of deposit). Or they may be
payable upon receipt of written notice from the
depositor (required in the contract) not less than
seven days prior to withdrawal. If funds are
withdrawn from a time deposit account within six
days of the date of deposit or within six days of the
most recent partial withdrawal, the specified early
withdrawal penalty must be imposed (see “Early
Withdrawal Penalties,” below). There are no restric-
tions on who may hold a time deposit account.

Club accounts, such as Christmas or vacation
club accounts, are considered time deposit
accounts. Generally, funds are deposited into club
accounts under a written contract that prohibits
withdrawal until a certain number of deposits have
been made during a period of not less than three
months (even though some of the deposits may be
made within six days from the end of the period).

Time deposits may be negotiable or nonnego-
tiable, transferable or nontransferable. They may
be represented by a certificate, instrument, pass-
book, statement, book-entry notation, or otherwise.
If the deposit is automatically renewable, that fact
should be indicated on the certificate or other
representation, along with the terms of renewal.

Time deposit accounts have the following
characteristics:

e Must have a maturity of at least seven days from
the date of deposit

e May require at least seven days’ prior written
notice of intent to withdraw funds

e Must be subject to early withdrawal penalties if
funds are withdrawn within six days of the date of
deposit or the date of the immediately preceding
partial withdrawal

e May be interest-bearing

e May be evidenced by a negotiable or nonnego-
tiable, transferable or nontransferable certificate,
instrument, passbook, book entry, or other simi-
lar instrument

e |nclude club accounts (such as Christmas club
or vacation club accounts)
e No eligibility requirements

Early Withdrawal Penalties. The presence (or
absence) of an early withdrawal penalty differenti-
ates time deposit accounts on the one hand and
savings deposit accounts and transaction accounts
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on the other hand. The early withdrawal penalty
must be at least seven days’ simple interest on
amounts withdrawn within the first six days after
deposit or within six days after the most recent
partial withdrawal. If funds are withdrawn more than
six days after the date of deposit or more than six
days after the most recent partial withdrawal, no
interest penalty is required by federal law.

Penalties listed under Regulation D are the
minimum federal penalties required by Regulation
D and the Federal Reserve Act. Banks are free to
impose greater penalties by contract with the
depositor.

If a bank fails to impose early withdrawal
penalties when they are required by Regulation D,
the account ceases to be a time deposit account. If
the account meets all the necessary requirements
for a savings deposit account, the bank could
reclassify it as such. Otherwise, the account may
have to be reclassified as a transaction account.

The penalty provisions of time deposit accounts
should be disclosed in writing to the customer at
the time the account is opened. During the
compliance examination, examiners should check
that the bank has penalties in place that are at least
equal to those required by Regulation D. As part of
the examination, examiners should also verify the
accuracy of the interest penalties assessed on a
sample of time deposit accounts from which early
withdrawals were permitted.

Savings Deposit Accounts

Savings deposit accounts are a subcategory of
“time deposits,” but they generally have no speci-
fied maturity period. They may be interest-bearing,
with interest computed or paid daily, weekly,
quarterly, or on any other basis.

The most significant feature of savings deposit
accounts is the regulatory limit on the number of
“convenient” transfers or withdrawals that may be
made per month (or per statement cycle of at least
four weeks) from the account. A depositor may
make no more than six “convenient” transfers per
month from a savings deposit account, and no
more than three of these transfers may be made by
check, debit card, or similar order made by the
depositor and payable to third parties. “Conve-
nient” transfers, for purposes of this limit, include
preauthorized or automatic transfers (such as
overdraft-protection transfers and direct bill pay-
ments) and transfers initiated by a depositor by
telephone, facsimile, or computer. Other, less-
convenient types of transfers, such as withdrawals
or transfers made in person at the bank, by mail, or
by using an ATM, do not count toward the
six-per-month limit and do not affect the account’s
status as a savings account. Also, a withdrawal
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request by telephone does not count toward the
limit, provided that the withdrawal is disbursed via
check mailed to the depositor.

Examiners should be particularly wary of a
bank’s practices for handling telephone transfers.
As noted, an unlimited number of telephone-
initiated withdrawals are allowed so long as a
check for the withdrawn funds is mailed to the
depositor. Otherwise, the limit is six telephone
transfers per month. The limit applies to telephonic
transfers to move savings deposit funds to another
type of deposit account and to make payments to
third parties.

The limit on telephone transfers applies to both
business and personal accounts, but banks should
handle accounts that exceed the limit differently.
Generally, if a savings deposit account exceeds, or
is authorized to exceed, the “convenient” transfer
limit, the bank should take away the transfer and
draft capabilities of the account or close the
account and place the funds in another account
that the depositor is eligible to maintain. If the
depositor is a natural person, the funds may be
placed in a NOW account. If the depositor is not a
natural person, the bank may be required to
reclassify the account as a demand account, as
businesses are not allowed to hold NOW accounts.

Savings deposit accounts have the following
characteristics:

e Have no set maturity

e Bank must reserve the right to require at least
seven days’ notice of intent to withdraw funds (in
practice, this right is rarely, if ever, exercised)

e May be interest-bearing

e Allow no more than six transfers or withdrawals
per calendar month or statement cycle of at least
four weeks for the purpose of transferring funds
to another of the depositor's accounts at the
same institution or making third-party payments
by means of preauthorized, automatic, or tele-
phonic transfers

¢ Allow no more than three of the six transfers to be
made by check, draft, debit card, or similar order
made by the depositor and payable to third
parties

e Allow unlimited withdrawals by mail, messenger,
ATM, in person, or by telephone (via check
mailed to the depositor)

e Have no eligibility requirements

e May be reclassified as demand deposit accounts
if held by a non-natural person and the with-
drawal or transfer limit is exceeded

e May be reclassified as NOW accounts if held by
a natural person and the withdrawal or transfer
limit is exceeded
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e |nclude money market deposit accounts (MMDAS)

Money Market Deposit Accounts

Before the mid-1980s, money market deposit
accounts (MMDASs) had characteristics that distin-
guished them from ordinary savings deposit
accounts. Now, however, they have the same
characteristics as savings deposit accounts and
are subject to the same transfer and withdrawal
limits.

Highlights of Regulations Q and D
that Affect Consumers

Seven-Day Notice Period

Banks must reserve the right to require at least
seven days’ notice of a customer’s intent to
withdraw funds from savings accounts, NOW
accounts, and ATS accounts. Banks have the
option of enforcing this notice requirement, and in
practice it is rarely, if ever, enforced.

If all or a portion of the funds in a time deposit
account are withdrawn within six days of the date of
deposit or of the most recent partial withdrawal, the
account must be subject to an early withdrawal
penalty. This penalty, which is the minimum penalty
that may be imposed, is the loss of seven days’
simple interest on the amount withdrawn.

If a bank allows customers to make partial
withdrawals from time deposit accounts, the bank
must impose the early withdrawal penalty on
amounts withdrawn. For example, suppose a
customer deposits $1,000 into a new time deposit
on the 1st of the month, withdraws $100 on the 4th,
and another $100 on the 9th. The customer would
be subject to an early withdrawal penalty for the
first $100 withdrawal in the amount of seven days’
simple interest on $100, and another early with-
drawal penalty for the second $100 withdrawal in
the amount of seven days’ simple interest on $100
because the second withdrawal occurred within six
days of the first withdrawal. If the bank does not
impose the second early withdrawal penalty, the
account ceases to be a time deposit account and
should be reclassified as either a savings account
(provided the account meets the characteristics of
a savings account) or a transaction account.

Interest-Period Extension

“Time deposits,” as defined in Regulation D,
include “time deposits that have matured or time
deposits upon which the contractual required
notice of withdrawal was given and the notice
period has expired and which have not been
renewed. . . .” Nonetheless, banks are permitted,
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under Regulation Q, to continue to pay interest on a
matured time deposit for up to ten days after its
maturity under certain conditions. First, interest
may be paid during such a period if the deposit
account agreement specifies that interest will
continue to be paid if the funds are withdrawn
within ten days after the maturity date. Second,
interest may be paid during the time between
maturity and renewal of the time deposit account

Consumer Compliance Handbook

(either automatically or by action of the depositor) if
the renewal occurs within ten days or less of the
maturity date. Otherwise, if the contract is not
automatically renewable (or is not renewed) within
ten days of the date of maturity and the bank
continues to pay interest on the account during that
period, the bank would be considered to be paying
interest on a demand deposit.
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Regulation CC

Availability of Funds and Collection of Checks

Background

Regulation CC (12 CFR 229) implements two
laws—the Expedited Funds Availability Act (EFA
Act), which was enacted in August 1987 and
became effective in September 1988, and the
Check Clearing for the 21st Century Act (Check
21), which was enacted in October 2003 and
became effective on October 28, 2004. The
regulation sets forth the requirements that deposi-
tory institutions make funds deposited into transac-
tion accounts available according to specified time
schedules and that they disclose their funds
availability policies to their customers. It also
establishes rules designed to speed the collection
and return of unpaid checks and describes require-
ments that affect banks that create or receive
substitute checks, including requirements related
to consumer disclosures and expedited recredit
procedures.

Regulation CC contains four subparts. The first
three implement the EFA Act, and the fourth
implements Check 21. Specifically,

e Subpart A—Defines terms and provides for
administrative enforcement

e Subpart B—Specifies availability schedules, or
time frames within which banks must make funds
available for withdrawal; also includes rules
concerning exceptions to the schedules, disclo-
sure of funds availability policies, and payment
of interest

e Subpart C—Sets forth rules concerning the
expeditious return of checks, the responsibilities
of paying and returning banks, authorization of
direct returns, notification of nonpayment of
large-dollar returns by the paying bank, check-
endorsement standards, and other related
changes to the check-collection system

e Subpart D—Contains provisions concerning the
requirements a substitute check must meet to be
the legal equivalent of an original check; bank
duties, warranties, and indemnities associated
with substitute checks; expedited recredit proce-
dures for consumers and banks; and consumer
disclosures regarding substitute checks

The appendixes to the regulation provide addi-
tional information:

e Appendixes A and B—Routing number guide

e Appendix C—Model forms and clauses that
banks may use to meet their disclosure respon-
sibilities under the regulation
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e Appendix D—Standards for check endorsement
by banks

SUBPART A—GENERAL

Definitions—Section 229.2
Bank

The term bank refers to FDIC-insured banks,
mutual savings banks, savings banks, and savings
associations; federally insured credit unions; non-
federally insured banks, credit unions, and thrift
institutions; agencies and branches of foreign
banks; and Federal Home Loan Bank (FHLB)
members.

For purposes of subparts C and D, “bank” also
includes any person engaged in the business of
banking, Federal Reserve Banks, FHLBs, and state
and local governments to the extent that the gov-
ernment unit pays checks.

For purposes of subpart D only, “bank” also
refers to the U.S. Treasury and the U.S. Postal
Service (USPS) to the extent that they act as
payors.

e The term paying bank applies to any bank at
which or through which a check is payable and
to which it is sent for payment or collection. For
purposes of subpart D, “paying bank” also
includes the U.S. Treasury and the USPS. The
term also includes Federal Reserve Banks,
FHLBs, state and local governments, and, if the
check is not payable by a bank, the bank
through which a check is payable.

e A reconverting bank is the bank that creates a
substitute check or is the first bank to transfer or
present a substitute check to another party.

Check

The term check includes both original checks and
substitute checks.!

e An original check is the first paper check issued
with respect to a particular payment transaction.

e A substitute check is a paper reproduction of an
original check that

— Contains an image of the front and back of the
original check,

— Bears a MICR line containing all of the

1. The term “check” does not include checks drawn in a
foreign currency or checks drawn on a bank located outside the
United States.
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information encoded on the original check’s
MICR line, except as provided in the industry
standard for substitute checks,?

— Conforms in dimension, paper stock, and
otherwise with industry standards for substi-
tute checks, and

— Is suitable for automated processing in the
same manner as the original check.

A substitute check for which a bank has provided
the warranties described in section 229.52 is the
legal equivalent of an original check if the substi-
tute check accurately represents all of the informa-
tion on the front and back of the original check and
bears the legend “This is a legal copy of your
check. You can use it the same way you would use
the original check.”

e A copy of an original check is any paper
reproduction of an original check, including a
paper printout of an electronic image, a photo-
copy, or a substitute check. A sufficient copy is a
copy of an original check that accurately repre-
sents all of the information on the front and back
of the check at the time of truncation or is
otherwise sufficient to establish the validity of a
claim.

e Truncate means to remove an original check
from the forward collection or return process and
replace it with a substitute check or, by agree-
ment, information relating to the original check.
The truncating bank may or may not choose to
provide subsequent delivery of the original
check.

e A Jocal check is a check deposited in a
depositary bank that is located in the same
Federal Reserve check-processing region as the
paying bank. A nonlocal check is a check
deposited in a check-processing region different
from that of the paying bank.

Account

For purposes of subparts B and C, an account is a
“deposit” (as defined in the Board’s Regulation D,
in 12 CFR 204.2(a)(1)(i)) that is a “transaction
account” (as defined in 12 CFR 204.2(e)).
“Account” encompasses consumer and corporate
accounts and includes accounts from which the
account holder is permitted to make transfers or
withdrawals by any of the following:

2. “MICR (magnetic ink character recognition) line” refers to
the numbers—including routing number, account number, check
number, and check amount—that are printed across the bottom of
a check in magnetic ink. The industry standard for substitute
checks is American National Standard Specifications for an Image
Replacement Document-IRD, X9.100-140. ANS X9.100-140 speci-
fies ways in which the content of a substitute check’s MICR line
may vary from the content of the original check’s MICR line. ANS
X9.100-140 also specifies circumstances in which a substitute
check MICR line need not be printed in magnetic ink.
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e Negotiable instrument

e Payment order of withdrawal
e Telephone transfer

e FElectronic payment

For purposes of subpart B, “account” does not
include accounts for which the account holder is a
bank, a foreign bank, or the Treasury of the United
States.

For purposes of subpart D, “account” means any
deposit at a bank, including a demand deposit or
other transaction account and a savings deposit or
other time deposit. Many deposits that are not
accounts for purposes of the other subparts of
Regulation CC, such as savings deposits, are
accounts for purposes of subpart D.

Consumers and Customers

e A consumer is a natural person who draws a
check on a consumer account or cashes or
deposits a returned check against a consumer
account.

e A consumer account is an account used prima-
rily for personal, family, or household purposes.

e A customeris a person who has an account with
a bank.

Business and Banking Days

e A business day is any day except Saturday,
Sunday, and a legal holiday (standard Federal
Reserve holiday schedule).

e A banking day is a business day on which a bank
is open for substantially all its banking activities.

Even though a bank may be open for regular
business on a Saturday, that day is not considered
a banking day for purposes of Regulation CC
because Saturday is never a “business day” under
the regulation. The fact that one branch is open to
the public for substantially all its banking activities
does not necessarily mean that that day is a
banking day for the other branches of the bank.

Administrative Enforcement—
Section 229.3

Regulation CC is to be enforced for banks through
section 8 of the Federal Deposit Insurance Act
(12 USC 1818) and through the Federal Credit
Union Act (12 USC 1751 et seq.). In addition, a
supervisory agency may enforce compliance
through any other authority conferred on it by law.
The Federal Reserve Board is responsible for
enforcing the requirements of Regulation CC for
depository institutions that are not specifically the
responsibility of another government agency.
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SUBPART B—AVAILABILITY OF FUNDS
AND DISCLOSURE OF
FUNDS AVAILABILITY POLICIES

Next-Day Availability—Section 229.10

Rules governing next-day availability of funds are
set forth in section 229.10.

General Rules (§§ 229.10(a)-229.10(c))

Cash, electronic payments, and certain check
deposits must generally be made available for
withdrawal the business day after the banking day
on which they were received. Among the covered
check deposits are cashier’s, certified, and teller’s
checks; government checks (including U.S. Trea-
sury checks, U.S. Postal Service money orders,
state and local government checks, and checks
drawn on a Federal Reserve Bank or a Federal
Home Loan Bank); and certain on-us checks
(checks drawn on the same bank, or a branch
thereof).

Generally, to qualify for next-day availability, the
deposit must be both

e Made at a staffed teller station and

e Deposited into an account held by the payee of
the check.

Exceptions are U.S. Treasury checks and on-us
checks, which must receive next-day availability
even if the deposit is not made at a staffed teller
station. Cash and other next-day check deposits
(such as Postal Service money orders, cashier’s
checks, certified checks, checks drawn on a state
or local government, and checks drawn on a
Reserve Bank or a Federal Home Loan Bank) that
are not made at a staffed teller station must be
available for withdrawal on the second business
day after the day of deposit. (§§ 229.10(a)(2) and
229.10(c)(2))

Additional Rules
A few additional rules also apply:

e State and local government checks—For state
and local government checks to receive next-
day availability, the depositary bank must be
located in the same state as the governmental
unit issuing the check. (§§ 229.10(c)(1)(iv) and
229.10(c)(1)(v))

e Special deposit slips or envelopes—For deposits
of state and local government checks, as well
as deposits of cashier’s, certified, and teller’s
checks, the depositary bank may require the use
of special deposit slips or envelopes. If the
depositary bank requires the use of special
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deposit slips or envelopes, it must either provide
the slips or tell customers how they can be
obtained. (§ 229.10(c)(3))

e On-us checks—For an on-us check to receive
next-day availability, it must be drawn on the
same branch or another branch of the bank
where it is deposited. In addition, both branches
must be located in the same state or check-
processing region. (§ 229.10(c)(1)(vi))

e $100 rule—Under a special rule for check
deposits not subject to next-day availability, the
depositary bank must provide next-day avail-
ability for withdrawal of the lesser of $100 or the
aggregate amount deposited to all accounts,
including individual and joint accounts, held by
the same customer on any one banking day. The
$100 rule does not apply to deposits received at
nonproprietary ATMs. (§ 229.10(c)(1)(vii))

Availability Schedule—Section 229.12

General Rules (§§ 229.12(a)-229.12(c)
and 229.12(f))

Under the permanent availability schedule, which
became effective in September 1990 (figures 1 and
2), local check deposits must be made available no
later than the second business day following the
day on which the funds were deposited. Deposits
of nonlocal checks must be made available no later
than the fifth business day following the banking
day of deposit. Funds deposited at nonproprietary
ATMs, including cash and all checks, must be
made available no later than the fifth business day
following the banking day on which they were
deposited.

Checks that would normally receive next-day
availability are treated as local or nonlocal check
deposits if they do not meet all the criteria for
next-day availability under section 229.10(c). (As
noted in the preceding section, certain checks
generally deposited at a staffed teller station and
into an account held by the payee of the check
receive next-day availability. However, state and
local government checks and certain on-us checks
are subject to additional rules.)

U.S. Treasury checks and Postal Service money
orders that do not meet all the requirements for
next-day or second-day availability outlined in
section 229.10(c) receive funds availability as if
they were local checks. Cashier’s, certified, teller’s,
and state and local government checks and
checks drawn on a Federal Reserve Bank or
Federal Home Loan Bank that do not meet all the
requirements in section 229.10(c) receive funds
availability as either local or nonlocal checks
according to the location of the bank on which they
are drawn.
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Figure 1
Availability of Different Types of Checks Deposited on the Same Day
MONDAY TUESDAY |WEDNESDAY | THURSDAY FRIDAY MONDAY TUESDAY |WEDNESDAY | THURSDAY
(Day 0) (Day 1) (Day 2) (Day 3) (Day 4) (Day 5) (Day 6) (Day 7) (Day 8)
LOCAL
Q Deposit
$100" $9002
A A Cash withdrawals
$1,000
Y Y | A Check-writing
$100 "H $4oo4"H $5005'H
NONLOCAL
$100" $9003
A A
$1,000
Y A |
$100° H $400° "H $500° "H

1. The first $100 of a day’s deposit must be made available for
either cash withdrawal or check-writing purposes at the start of the
next business day. (§ 229.10(c)(1)(vii))

2. Local checks must be made available for check-writing
purposes by the second business day following deposit.

(§ 229.12(b))

3. Nonlocal checks must be made available for check-writing

purposes by the fifth business day following deposit. (§ 229.12(c))

Special Rules for Cash Withdrawals
(§ 229.12(d))

Special rules apply to cash withdrawals from local
and nonlocal check deposits. While the depositary
bank is allowed to extend the availability schedule
for cash or similar withdrawals by one day, the
customer must still be allowed to withdraw the first
$100 of any check deposit not subject to next-day
availability on the business day following the day of
deposit. In addition to the first $100, a customer
must also be allowed to withdraw $400 of the
deposited funds (or the maximum amount that may
be withdrawn from an ATM, but not more than $400)
no later than 5:00 p.m. on the day the funds
become available for check withdrawals. The
remainder of the deposited funds would be avail-
able for cash withdrawal on the following business
day.

Extension of the Schedule for
Certain Deposits (§ 229.12(e))

Banks in Alaska, Hawaii, Puerto Rico, and the Virgin
Islands that receive checks drawn on or payable
through banks located in another state may extend
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4. $400 of the deposit must be made available for cash
withdrawal no later than 5:00 p.m. on the day specified in the
schedule. This is in addition to the $100 that must be made
available on the business day following deposit. (§ 229.12(d))

5. The remainder of the deposit must be made available for
cash withdrawal at the start of business the following day.

(§ 229.12(d))

the availability schedules for local and nonlocal
checks by one day. The exception does not apply
to checks drawn on banks in these states or
territories and deposited in banks located in the
continental United States.

Exceptions to the Availability
Schedule—Section 229.13

The regulation provides for exceptions that allow
banks to exceed the maximum hold periods
specified in the availability schedule. The excep-
tions are considered “safeguards” because they
offer institutions a means of reducing risk based on
the size of the deposit, the depositor's past
performance, the absence of a record on the
depositor’s past performance, or a belief that the
deposit may not be collectible.

Categories of Exception
(§§ 229.13(a)-229.13(f))

The regulation provides for exceptions in six
situations:
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Figure 2
Availability of Different Types of Checks Deposited on Separate Days
MONDAY | TUESDAY |WEDNESDAY| THURSDAY | FRIDAY MONDAY | TUESDAY |WEDNESDAY| THURSDAY
(Day 0) (Day 1) (Day 2) (Day 3) (Day 5) (Day 6) (Day 7) (Day 8)
LOCAL O Deposit
2
$9‘(30 |:| Cash withdrawals
$1,000
A Check-writing
$100°
A L
$4oo4h $1,4005ﬂ
NONLOCAL $100° T =
A A
A
$1,000
Y Y
$100! $900°

1. The first $100 of a day’s deposit must be made available for
either cash withdrawal or check-writing purposes at the start of the
next business day. (§ 229.10(c)(1)(vii))

2. Local checks must be made available for check-writing
purposes by the second business day following deposit.

(§ 229.12(b))

3. Nonlocal checks must be made available for check-writing

purposes by the fifth business day following deposit. (§ 229.12(c))

e New accounts
e Deposits in excess of $5,000 on any one day

e Checks that have been returned unpaid and are
being redeposited

e Deposits to accounts that have been repeatedly
overdrawn

e Cases in which the bank has reasonable cause
to believe the check being deposited is uncol-
lectible

e Emergency conditions

Although banks may exceed the time frames for
availability in these situations, the exceptions
generally may not be invoked if the deposit would
ordinarily receive next-day availability.

New Accounts (§ 229.13(a))

An account is considered a “new” account, under
section 229.13(a), for the first thirty calendar days it
is open, beginning on the date the account is
established. An account is not considered “new” if
“each customer on the account has had, within
thirty calendar days before the account is estab-
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4. $400 of the deposit must be made available for cash
withdrawal no later than 5:00 p.m. on the day specified in the
schedule. This applies to the aggregate amount of deposits that
must be made available on a specified day, and is in addition to
the $100 that must be made available on the business day
following deposit. (§ 229.12(d))

5. The remainder of the deposit must be made available for
cash withdrawal at the start of business the following day.

(§ 229.12(d))

lished, another account at the . . . bank for at least
thirty calendar days.”

The new-account exception does not cover all
deposits made to the account. New accounts are
exempted from the availability schedules for depos-
its of local and nonlocal checks, but next-day
availability is required for deposits of cash and for
electronic payments. Also, the first $5,000 of a
day’s aggregate deposits of government checks
(including federal, state, and local governments),
cashier’s, certified, teller’'s, depository, or traveler’s
checks must be given next-day availability. The
amount in excess of $5,000 must be made
available no later than the ninth business day
following the day of deposit.

To qualify for next-day availability, deposits into a
new account generally must be made in person to
an employee of the depositary bank. If the deposits
are not made in person to an employee of the
depositary bank—for instance, if they are made at
an ATM—availability may be provided on the
second business day after the day of deposit.
Treasury check deposits, however, must be given
next-day availability regardless of whether they are
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made at staffed teller stations or ATMs. Banks are
not required to make the first $100 of a day’s
deposits of local and nonlocal checks, or the funds
from on-us checks, available on the next business
day.

Large Deposits (Deposits over $5,000)
(§ 229.13(b))

A depositary bank may extend hold schedules
when deposits other than cash or electronic
payments exceed $5,000 on any one day. A hold
may be applied to the amount in excess of $5,000.
To apply the rule, the depositary bank may
aggregate deposits made to multiple accounts
held by the same customer, even if the customer is
not the sole owner of the accounts.

Redeposited Checks (§ 229.13(c))

A depositary bank may delay making the funds
from a check available if the check had previously
been deposited and returned unpaid. The excep-
tion does not apply to checks that were previously
returned unpaid because of a missing endorse-
ment or because the check was postdated when
presented.

Repeated Overdrafts (§ 229.13(d))

If a customer’s account, or accounts, have been
repeatedly overdrawn during the preceding six
months, the bank may delay making the funds from
a check available. A customer’s account may be
considered repeatedly overdrawn in two ways.
First, the exception may be applied if the account
was overdrawn, or would have been overdrawn
had check or other charges been paid, for six or
more banking days during the preceding six
months.

Second, the exception may be applied to
customers who incurred overdrafts on two banking
days within the preceding six-month period if the
negative balance in the account(s) at that time was
$5,000 or more. The exception may also apply if the
account would have been overdrawn by $5,000 or
more had the check or other charges been paid.

Reasonable Cause to Doubt Collectibility
(§ 229.13(e))

This exception may be applied to all types of
checks. To trigger the exception, the depositary
institution must have reasonable cause to believe
that the check is not collectible and must disclose
the basis for the extended hold to the customer.
The basis for reasonable cause may include, for
example, communication with the paying bank
indicating that
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e A stop-payment order has been placed on the
check

e There are insufficient funds in the drawer’s
account to cover the check

e The check will be returned unpaid

The reasonable-cause exception may also be
invoked in cases in which

e The check was deposited six months after the
date of the check (stale date)

e The check was postdated (future date)

e The depositary bank believes that the depositor
may be engaged in check kiting

e The depositary bank has other confidential
information, such as the insolvency or pending
insolvency of the customer

The reasonable-cause exception may not be
invoked because of either

e The race or national origin of the depositor or

e The fact that the paying bank is located in a rural
area and the depositary bank will not have time
to learn of nonpayment of the check before the
funds have to be made available under the
availability schedules in place.

If the depositary bank intends to use this
exception, it must notify the customer, in writing, at
the time of deposit. If the deposit is not made in
person or the decision to place the hold is based
on facts that become known to the bank at a later
date, the bank must mail the notice by the business
day after the day the deposit is made or the facts
become known. The notice must indicate that
availability is being delayed and must include the
reason the bank believes the funds are uncollect-
ible. If a hold is placed on the basis of confidential
information, as when check kiting is suspected, the
bank need only disclose to the customer that the
hold is based on confidential information indicating
that the check may not be paid.

If the depositary bank asserts that the hold was
based on confidential information, it must note the
reason on the notice it retains as a record of
compliance. The bank must maintain a record of
each exception notice, including documents and a
brief description of the facts supporting the
reasonable-cause exception, for two years.

Overdraft and returned-check fees
(§ 229.13(e)(2))

If a depositary bank invokes the reasonable-cause
exception and does not inform the customer in
writing at the time of the deposit, it may not charge
the customer any overdraft or returned-check fees
resulting from the hold if
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e The deposited check is paid by the paying bank
and

e The overdraft would not have occurred or the
check would not have been returned had the
depositary bank not imposed the reasonable-
cause hold.

However, the depositary bank may assess over-
draft or returned-check fees if the exception hold
notice states that the customer may be entitled to a
refund of any overdraft or returned-check fees
imposed and describes how the customer can
obtain the refund. The bank must then refund the
fees upon request.

Emergency Conditions (§ 229.13(f))

Banks may suspend the availability schedule under
the following emergency conditions:

¢ An interruption of communications or computer
or other equipment facilities

e Suspension of payments by another depository
institution

e \War

e Any emergency condition beyond the control of
the depositary bank

Notices of Exception (§ 229.13(q))

Whenever a bank invokes one of the exceptions to
the availability schedules (except the new-account
exception), it must notify the customer in writing.
The bank may send a notice that complies solely
with section 229.13(g)(1) (the “general exception
notice”) or one of the two alternative notices
described below.

General Exception Notice (§ 229.13(g)(1))

The general notice of exception must include the
following:

e The customer’s account number

e The date and amount of the deposit

e The amount of the deposit that will be delayed
e The reason the exception was invoked

* The day the funds will be available for withdrawal
(unless unknown, as in an emergency situation)

If the deposit is made at a staffed facility, the
notice may be given to the person making the
deposit, regardless of whether that person is the
customer who holds the account. If the deposit is
not made at a staffed facility, the exception notice
may be mailed to the customer no later than the
business day following the banking day of deposit.
If the depositary bank discovers a reason to delay
the funds subsequent to the time the notice should
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have been given, the bank must notify the customer
about the hold as soon as possible, but no later
than the business day after the facts become
known. Certain exception holds due to emergency
conditions do not require notification of customers.
For example, if the deposited funds that were
subject to a hold during an emergency become
available for withdrawal before the time the notice
must be sent, the depositary bank need not send a
notice.

One-Time Exception Notice for
Nonconsumer Accounts (§ 229.13(g)(2))

If most of the check deposits into a particular
nonconsumer account qualify for either the large-
deposit exception or the redeposited-check excep-
tion, the bank may send a one-time notice rather
than a notice complying with section 229.13(g)(1)
each time the exception is invoked. The one-time
notice must be sent either the first time the
exception is invoked or before that time. It must
state both

e The reason the exception may be invoked and

e The time period when the funds will generally be
made available.

Exception Notice for Repeated Overdrafts
(§ 229.13(9)(3))

If most of the check deposits into a particular
account qualify for the repeated-overdraft excep-
tion, the bank may send an exception notice that
covers a specified period of time rather than a
notice complying with section 229.13(g)(1) each
time the exception is invoked. The “specified
period” notice must be sent when the overdraft
exception is first invoked. It must state all of the
following:

e The customer’s account number

e The fact that access to the funds is being
delayed because the repeated-overdraft excep-
tion is being invoked

e The time period during which the exception will
apply

e The time period within which the funds generally
will be available for withdrawal

Availability of Deposits
Subject to Exceptions (§ 229.13(h))

For deposits subject to exceptions to the availabil-
ity schedules, other than deposits into new
accounts, the depositary bank is permitted to delay
availability for a reasonable time beyond the
schedule. Generally, a reasonable period is con-
sidered to be no more than one business day for
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on-us checks, five business days for local checks,
and six business days for nonlocal checks. If a
depositary bank extends its availability beyond
these time frames, it must be able to prove that the
extended delay is reasonable.

Payment of Interest—Section 229.14
General Rule (§ 229.14(a))

A depositary bank must begin accruing interest on
interest-bearing accounts no later than the business
day on which it receives provisional credit for the
deposited funds. A depositary bank typically
receives credit on checks within one or two days
following deposit. It receives credit on cash
deposits, electronic payments, and checks that are
drawn on itself on the day the cash, check, or
electronic payment is received. And if a nonpropri-
etary ATM is involved, it usually receives credit on
the day the bank that operates the ATM credits the
depositary bank for the amount of deposit.

A depositary bank may rely on the availability
schedule of its Federal Reserve Bank, Federal
Home Loan Bank, or correspondent bank when
determining when the depositary bank receives
credit (section 229.14(a)(1)). If availability is de-
layed beyond the time specified in that schedule, a
bank may charge back to the account any interest
erroneously paid or accrued on the basis of that
schedule.

A depositary bank may accrue interest on
checks deposited to all of its interest-bearing
accounts based on an average of when the bank
receives credit for all checks sent for payment or
collection (section 229.14(a)(2)). For example, if a
bank receives credit on 20 percent of the funds
deposited by check on the business day of deposit
(for example, via on-us checks), 70 percent on the
business day following deposit, and 10 percent on
the second business day following deposit, the
bank may apply these percentages to determine
the day on which interest must begin to accrue for
check deposits into all interest-bearing accounts,
regardless of when the bank received credit for
deposits into any particular account. Consequently,
a bank may begin accruing interest uniformly
across all interest-bearing accounts rather than
having to track the type of check deposited to each
account.

Nothing in the general rule limits a depositary
bank policy that provides that interest may accrue
only on balances that exceed a specified amount
or on the minimum balance maintained in the
account during a given period. However, the
balance must be determined according to the date
the bank receives credit for the funds. Nor is there
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a limit on a policy that provides that interest may
accrue sooner than required by the regulation.

Money market deposit accounts, savings deposit
accounts, and time deposit accounts are not
subject to the general rule concerning the timing of
interest payment. However, for simplicity of opera-
tion, a bank may accrue interest on such deposits
in the same manner that it accrues interest on
transaction accounts.

Exemption for Certain Credit Unions
(§ 229.14(b))

Credit unions that do not begin to accrue interest or
dividends on their members’ accounts until a date
later than the day the credit union receives credit
for those deposits, including cash deposits, are
exempt from the general rule for payment of
interest (section 229.14(a)) as long as they provide
notice of their interest-accrual policies in accor-
dance with section 229.16(d).

Exception for Checks Returned Unpaid
(§ 229.14(c))

Banks are not required to pay interest on funds
deposited in an interest-bearing account by a
check that has been returned unpaid, regardless of
the reason for return.

General Disclosure
Requirements—Section 229.15

Form of Disclosures (§ 229.15(a))

A bank must disclose its funds availability policy to
its customers. The disclosures must be clear and
conspicuous and must be in writing. Disclosures
other than those posted at locations where employ-
ees accept consumer deposits, at ATMs, or on
preprinted deposit slips must be in a form that
customers can keep. They must be grouped and
must not contain information unrelated to the
requirements of Regulation CC. If other account
terms are included in the same document,
disclosures related to the regulation should be
highlighted, for example, by having a separate
heading.

Uniform Reference to Day of Availability
(§ 229.15(b))

A bank must refer to the day on which funds will be
available for withdrawal in a uniform manner in all
its disclosures. The statement should describe
funds as being available for withdrawal on “the

business day after” the day of deposit. The

first business day is the business day following the
banking day the deposit was received, and the last
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business day is the day on which the funds are
made available.

Multiple Accounts and
Multiple Account Holders (§ 229.15(c))

A bank is not required to give multiple disclosures
to customers who have more that one account if the
accounts are subject to the same availability
policies. Nor is a bank required to give separate
disclosures to joint account holders; a single
disclosure to one of the holders of the joint account
is sufficient.

Dormant or Inactive Accounts
(§ 229.15(d))

A bank is not required to give disclosures to
customers who have dormant or inactive accounts.

Specific Availability Policy
Disclosure—Section 229.16

The disclosure describing its funds availability
policy that a bank must provide to its customers
must reflect the policy followed by the institution in
most cases. If the institution wishes to reserve its
right to impose longer delays on a case-by-case
basis or by invoking one of the exceptions
specified in section 229.13, its policy regarding
these situations must be reflected in the disclosure.

Content of Specific Availability Policy
Disclosure (§ 229.16(b))

A bank’s specific availability policy disclosure must
include, as applicable, the following:

e A summary of the bank’s availability policy

e A description of the categories of deposits or
checks used by the bank when it delays
availability, such as local or nonlocal checks;
how to determine the category to which a
particular deposit or check (such as a payable-
through draft) belongs; and when each category
will be available for withdrawal (including a
description of the bank’s business days and
when a deposit is considered received)

e A description of any of the exceptions specified
in section 229.13 that may be invoked by the
bank, including the time at which the deposited
funds generally will become available for with-
drawal and a statement that the bank will notify
the customer if the bank invokes one of the
exceptions

e A description of any case-by-case policy of
delaying availability that may result in deposited
funds being available for withdrawal later than
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the time periods stated in the bank’s availability
policy (specific requirements are laid out in
section 229.16(c)(1))

Longer Delays on a Case-by-Case Basis
(§ 229.16(c))

Abank that has a policy of making deposited funds
available for withdrawal sooner than required may
extend the time when funds are available up to the
time periods allowed under the regulation on a
case-by-case basis. However, the bank must
include the following in its specific policy disclo-
sure:

e A statement that the time when deposited funds
are available for withdrawal may be extended in
some cases, and a statement of the latest time
deposited funds will be available for withdrawal

e A statement that the bank will notify the customer
if funds deposited in the customer’s account will
not be available for withdrawal until after the time
periods stated in its availability policy

e A statement that customers should ask if they
need to know when a particular deposit will be
available for withdrawal

When a depositary bank extends the time that
funds will be available for withdrawal on a case-by-
case basis, it must provide the depositor with a
written notice. The notice must include all of the
following information:

e The customer’s account number

e The date and amount of the deposit

e The amount of the deposit that is being delayed
e The day the funds will be available for withdrawal

The notice must be provided at the time of the
deposit, unless the deposit was not made in person
to an employee of the depositary bank or the
decision to delay availability was made after the
time of the deposit. If notice is not given at the time
of the deposit, the depositary bank must mail or
deliver the notice to the customer no later than the
first business day following the banking day the
deposit was made.

A depositary bank that extends the time when
funds will be available for withdrawal on a case-by-
case basis and does not furnish the depositor with
written notice at the time of deposit may not assess
any fees for any subsequent overdrafts (including
use of a line of credit) or return of checks or other
debits to the account if

e The overdraft or return of the check or other debit
would not have occurred except for the fact that
the deposited funds were delayed under section
229.16(c)(1) of the regulation and
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e The deposited check was paid by the paying
bank.

However, the depositary bank may assess an
overdraft or returned-check fee if it includes a
notice concerning overdraft and returned-check
fees with the disclosure required in section
229.16(c)(2) and, when required, refunds any such
fees upon the request of the customer. The over-
draft and returned-check notice must state that the
customer may be entitled to a refund of overdraft or
returned-check fees that are assessed if the check
subject to the delay is paid, and also must state
how to obtain a refund.

Credit Union Notice of
Interest-Payment Policy (§ 229.16(d))

If a credit union begins to accrue interest or
dividends on all deposits made into an interest-
bearing account, including cash deposits, at a later
time than the day specified in section 229.14(a),
the institution’s specific policy disclosures must
explain when interest or dividends on deposited
funds will begin to accrue.

Initial Disclosures—Section 229.17

A bank must provide potential customers with the
disclosures described in section 229.16 before an
account is opened.

Additional Disclosure Requirements—
Section 229.18

Deposit Slips (§ 229.18(a))

All preprinted deposit slips given to customers
must include a notice that deposits may not be
available for immediate withdrawal.

Locations Where Employees Accept
Consumer Deposits (§ 229.18(b))

A bank must post, at a conspicuous place at each
location where its employees receive deposits to
consumer accounts, a notice that sets forth the time
periods applicable to the availability of funds
deposited.

Automated Teller Machines (§ 229.18(c))

At each of its ATM locations, a depositary bank
must post or provide a notice that funds deposited
in the ATM may not be available for immediate
withdrawal. A depositary bank that operates an off-
premises ATM from which deposits are removed
not more than two times each week, as described
in section 229.19(a)(4), must disclose at or on the
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ATM the days on which deposits made at the ATM
will be considered received.

Upon Request (§ 229.18(d))

A bank must provide a copy of its specific
availability policy disclosure (described in section
229.16) to any person who requests it.

Changes in Policy (§ 229.18(e))

Thirty days before implementing a change in its
availability policy, a bank must send notification of
the change to all account holders adversely
affected by the change. Changes that result in
faster availability may be disclosed no later than
thirty days after implementation.

Miscellaneous Provisions—
Section 229.19

When Funds Are Considered Deposited
(§ 229.19(a))

For purposes of subpart B of Regulation CC
(sections 229.10-229.21), the time at which funds
must be made available for withdrawal is measured
from the day the funds are considered deposited
(or “received” by the bank). When funds are
considered officially deposited differs according to
where, how, and when they are deposited:

e Funds deposited at a staffed teller station or
a staffed ATM—Considered deposited when
received by the teller or placed in the ATM.

e Funds mailed to the depository bank—
Considered deposited on the banking day they
are received by the depositary bank; in this case,
funds are considered “received” at the time the
mail is delivered to the bank, even if it is initially
delivered to a mail room rather than the check-
processing area.

e Funds deposited at a night depository—
Considered deposited on the banking day the
funds are removed from the night depository and
are accessible to the depositary bank for pro-
cessing. For example, some businesses deposit
their funds in a locked bag at the night depos-
itory late in the evening and return to the bank the
following day to open the bag; others have an
agreement with the bank that the deposit bag
must be opened under the dual control of the
bank and the depositor. In both cases, the funds
are considered deposited when the customer
returns to the bank and opens the deposit bag.

e Funds deposited through a lock box
arrangement—Considered deposited on the day
the funds are removed from the lock box and are
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accessible to the depositary bank for process-
ing. A lock boxis a post office box that is typically
used by a corporation for the collection of bill
payments or other check receipts.

e Funds deposited at off-premises ATMs that are
not serviced more than twice a week—
Considered deposited on the day they are
removed from the ATM. This special provision
is geared toward banks whose practice is to
service remote ATMs infrequently. A depositary
bank that uses this provision must post a notice
at the ATM informing depositors that funds
deposited at the ATM may not be considered
received on the date of deposit.

e Funds deposited on a day the depositary bank is
closed or after the bank’s cutoff hour—May be
considered deposited on the next banking day.

Cutoff Hours

Generally, a bank may establish a cutoff hour of
2:00 p.m. or later for receipt of deposits at its main
office or branch offices and a cutoff hour of 12:00
noon or later for deposits made at ATMs, lock
boxes, night depositories, or other off-premises
facilities. (As specified in the commentary to sec-
tion 229.19(a), the 12:00 noon cutoff time relates to
the local time at the branch or other location of the
depository bank where the account is maintained
or the local time at the ATM or off-premises facility.)

Different cutoff hours may be established for
different types of deposits—for example, a
2:00 p.m. cutoff for receipt of check deposits and a
later time for receipt of wire transfers is permissible.
Location can also play a role in the establishment of
cutoff hours; for example, different cutoff hours may
be established for ATM deposits and over-the-
counter deposits, or for different teller stations at
the same branch. With the exception of the 12:00
noon cutoff hour for deposits at ATMs and off-
premises facilities, the cutoff hour for receipt of
deposits may not be earlier than 2:00 p.m.

Hour of Funds Availability (§ 229.19(b))

Generally, funds must be available for withdrawal
by 9:00 a.m. or the time a depositary bank’s teller
facilities, including ATMs, are available for cus-
tomer account withdrawals, whichever is later.
(Under certain circumstances, there is a special
exception for cash withdrawals—see section
229.12(d).) Thus, if a bank has no ATMs and its
branch facilities are available for customer transac-
tions beginning at 10:00 a.m., funds must be
available for withdrawal by 10:00 a.m. If a bank has
24-hour ATM service, funds must be available for
ATM withdrawals by 9:00 a.m.
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The start of business is determined by the local
time at the branch or depositary bank holding the
account. For example, if funds in an account at a
West Coast bank are first made available at the
start of business on a given day and a customer
attempts to withdraw the funds at an East Coast
ATM, the depositary bank is not required to make
funds available until 9:00 a.m. West Coast time
(12:00 noon East Coast time).

Effects of the Regulation on Depositary
Bank Policies (§ 229.19(c))

Essentially, a depositary bank is permitted to
provide availability to its customers in a shorter time
than that prescribed in the regulation. The bank
may also adopt different funds availability policies
for different segments of its customer base, so long
as each policy meets the schedules in the regula-
tion. For example, it may differentiate between its
corporate and consumer customers, or may adopt
different policies for its consumer customers based
on whether a customer has an overdraft line of
credit associated with his or her account.

The regulation does not affect a depositary
bank’s right to accept or reject a check for deposit,
to “charge back” the customer’s account for the
amount of a check based on the return of the check
or receipt of a notice of nonpayment of the check,
or to claim a refund for any credit provided to the
customer.

Nothing in the regulation requires a depositary
bank to have its facilities open for customers to
make withdrawals at specified times or on specific
days. For example, even though the special cash
withdrawal rule set forth in section 229.12(d) states
that a bank must make up to $400 available for
cash withdrawals no later than 5:00 p.m. on
specific business days, if a bank does not partici-
pate in an ATM system and does not have any teller
windows open at or after 5:00 p.m., the bank need
not join an ATM system or keep offices open. In
this case, the bank complies with the rule if the
funds that are required to be available for cash
withdrawal at 5:00 p.m. on a particular day are
available for withdrawal at the start of business on
the following day. Similarly, if a depositary bank
is closed for customer transactions, including ATM
transactions, on a day on which funds must be
made available for withdrawal, the regulation does
not require the bank to open.

If a bank has a policy of limiting cash withdrawals
at ATMs to $250 a day, the regulation does not
require that the bank dispense $400 of the
proceeds of the customer’s deposit that must be
made available for cash withdrawal on that day.

Some small financial institutions do not keep
cash on their premises and do not offer cash
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withdrawal services to their customers. Others limit
the amount of cash on their premises, for reasons
related to bonding, and as a result reserve the right
to limit the amount of cash a customer may with-
draw on a given day or to require advance notice
for large cash withdrawals. Nothing in the regula-
tion is intended to prohibit these practices if they
are applied uniformly and are based on security,
operating, or bonding requirements and if the pol-
icy is not dependent on the length of time the funds
have been in the customer’s account, as long as
the permissible hold has expired. However, the
regulation does not authorize such policies if they
are otherwise prohibited by statutory, regulatory, or
common law.

Calculated Availability for
Nonconsumer Accounts (§ 229.19(d))

Under calculated availability, a specified percent-
age of funds from check deposits may be made
available to the customer on the next business day,
with the remaining percentage deferred until sub-
sequent days. The determination of the percentage
of deposited funds that will be made available each
day is based on the customer’s typical deposit
mix as determined by a sample of the customer’s
deposits. Use of calculated availability is permitted
only if, on average, the availability terms that result
from the sample are equivalent to or more prompt
than the requirements of the regulation.

Holds on Other Funds (§ 229.19(e))

If a customer deposits a check, the bank may place
a hold on any of the customer’s funds to the extent
that the funds held do not exceed the amount of the
check deposited and if the total amount of funds
held are made available for withdrawal within the
times required in the regulation. For example, if a
customer cashes a check (other than an on-us
check) over-the-counter, the depositary bank may
place a hold on any of the customer’s funds to the
extent that the funds held do not exceed the
amount of the check cashed.

Employee Training and Compliance
(§ 229.19(f))

The Expedited Funds Availability Act requires
banks to inform each employee who performs
duties subject to the act about its requirements.
The act and Regulation CC also require banks to
establish and maintain procedures designed to
ensure and monitor employee compliance with the
requirements.
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Effects of Mergers (§ 229.19(g))

Merged banks may be treated as separate banks
for a period of up to one year after consummation of
the merger transaction. However, a customer of
any bank that is a party to the merger transaction
and has an established account with the merging
bank may not be treated as a new account holder
under the new-account exception of section
229.13(a). A deposit in any branch of the merged
bank is considered deposited in the bank for
purposes of the availability schedules in accor-
dance with section 220.19(a).

This rule affects the status of the combined entity
in a number of areas, for example,

e When the resulting bank is a participant in a
check clearinghouse association

e When an ATM is a proprietary ATM

e \When a check is drawn on a branch of the
depositary bank

Relation to State Law—
Section 229.20

General Rule (§ 229.20(a))

If a state has a shorter hold for a certain category of
checks than is provided for under federal law, the
state requirement supersedes the federal provi-
sion. For example, most state laws base some hold
periods on whether the check deposited is drawn
on an in-state or out-of-state bank. If a state
contains more than one check-processing region,
the state’s hold period for in-state checks may be
shorter than the federal maximum hold period for
nonlocal checks. Accordingly, the state schedule
supersedes the federal schedule to the extent that
it applies to in-state, nonlocal checks.

The Expedited Funds Availability Act also indi-
cates that any state law providing availability in a
shorter period of time than required by federal law
is applicable to all federally insured institutions in
that state, including federally chartered institutions.
If a state law provides shorter availability only for
deposits in accounts in certain categories of banks,
such as commercial banks, the superseding state
law continues to apply to only those categories of
banks, rather than to all federally insured banks in
the state.

Preemption of Inconsistent Law
(§ 229.20(b))

Provisions of state laws that are inconsistent with
federal law, other than those discussed in the
preceding section (“General Rule”), are pre-
empted. State laws requiring disclosure of availabil-
ity policies for transaction accounts are preempted
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by Regulation CC. Preemption does not require a
determination by the Federal Reserve Board to be
effective.

Preemption Standards and
Determinations (§§ 229.20(c) and (d))

The Federal Reserve Board may issue a preemp-
tion determination upon request by an interested
party in a state. The determination will relate only to
the provisions of subparts A and B of Regula-
tion CC.

Civil Liability—Section 229.21
Statutory Penalties (§ 229.21(a))

Statutory penalties can be imposed as a result of
a successful individual or class action suit brought
for violations of subpart B of Regulation CC.
Basically, a bank can be held liable for

e Actual damages,

e No less than $100 nor more than $1,000 in the
case of an individual action,

e The lesser of $500,000 or 1 percent of the net
worth of the bank involved in the case of a class
action, and

e The costs of the action, together with reasonable
attorney’s fees as determined by the court.

These penalties also apply to provisions of state
law that supersede provisions of the regulation,
such as requirements that funds deposited in
accounts at banks be made available more
promptly than required by the regulation, but they
do not apply to other provisions of state law. (See
commentary to appendix D, section 229.20.)

Bona Fide Errors (§ 229.21(c))

A bank will not be considered liable for violations of
Regulation CC if it can demonstrate, by a prepon-
derance of evidence, that violations resulted from
bona fide errors and that it maintains procedures
designed to avoid such errors.

Reliance on Federal Reserve Board
Rulings (§ 229.21(e))

A bank will not be held liable if it acts in good faith
in reliance on any rule, regulation, model form (if
the disclosure actually corresponds to the bank’s
availability policy), or interpretation of the Federal
Reserve Board, even if that rule, regulation, form,
or interpretation is subsequently determined to be
invalid. Banks may rely on the commentary as well
as on the regulation itself.
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Exclusions (§ 229.21(f))

The liability established by section 229.21 does not
apply to violations of subpart C (Collection of
Checks) of Regulation CC or to actions for wrongful
dishonor of a check by a paying bank’s customer.
(Separate liability provisions applying to subpart C
are found in section 229.38.)

SUBPART C—
COLLECTION OF CHECKS

Subpart C covers the check-collection system and
includes rules to speed the collection and return
of checks. Basically, these rules cover the return
responsibilities of paying and returning banks,
authorization of direct returns, notification of non-
payment on large-dollar returns of the paying bank,
and mandatory check endorsement standards.

Sections 229.30 and 229.31 require paying and
returning banks to return checks expeditiously
using one of two standards: the “two-day/four-day”
test and the “forward collection” test. Under the
two-day/four-day test, a return is considered expe-
ditious if a local check is received by the depository
bank two business days after presentment, and a
nonlocal bank four business days after present-
ment. Under the forward collection test, a return is
considered expeditious if the paying bank uses, for
returns, transportation methods and banks com-
parable to those used for forward collection. The
paying bank may return checks directly to the
depository bank of any bank agreeing to process
the returns, including the Federal Reserve.

Subpart C, in section 229.33, also requires a
bank to provide notification of nonpayment if it
determines not to pay a check of $2,500 or more,
regardless of the channel of collection. The regula-
tion addresses the depository bank’s duty to notify
its customers that a check is being returned and
the paying bank’s responsibility for giving notice of
nonpayment.

Other areas that are covered in subpart C are
endorsement standards, warranties by paying and
returning banks, bona fide errors and liability,
variations by agreement, insolvency of banks, and
the effect of merger transactions.

The provisions of subpart C, section 229.41,
supersede any state law, but only to the extent that
state law is inconsistent with Regulation CC.

The expeditious-return requirements of section
229.42 do not apply to checks drawn on the U.S.
Treasury, U.S. Postal Service money orders, and
checks drawn on states and units of general local
government that are presented directly to the state
or units of general local government and that are
not payable through or at a bank.
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SUBPART D—SUBSTITUTE CHECKS

General Provisions Governing
Substitute Checks—Section 229.51

A substitute check for which a bank has provided
the warranties described in section 229.523 is the
legal equivalent of an original check if the substi-
tute check

e Accurately represents all of the information on
the front and back of the original check and

e Bears the legend “This is a legal copy of your
check. You can use it the same way you would
use the original check.”

The reconverting bank must adhere to Regula-
tion CC’s standards for preserving bank endorse-
ments and identifications. A reconverting bank that
receives consideration for a substitute check that it
transfers, presents, or returns is also the first bank
to provide the warranties described in section
229.52 and the indemnity described in section
229.53.

Substitute Check Warranties and
Indemnity—Sections 229.52 and
229.53

Starting with the reconverting bank, any bank that
transfers, presents, or returns a substitute check (or
a paper or electronic representation of a substitute
check) and receives consideration for that check
warrants that the substitute check meets the legal-
equivalence requirements and that a check that
has already been paid will not be presented for
subsequent payment.

Such a bank also provides an indemnity to cover
losses that the recipient and any subsequent
recipient of the substitute check incur because of
the receipt of a substitute check instead of the
original check.

Expedited Recredit for Consumers—
Section 229.54

Section 229.54(a) sets forth the conditions under
which a consumer may make an expedited recredit
claim for losses associated with the consumer’s
receipt of a substitute check. To use the expedited
recredit procedure, the consumer must be able to
assert in good faith that

e The consumer’s account was charged for a

3. A person other than a bank that creates a substitute check
could transfer that check only by agreement unless and until a
bank provides the substitute check warranties.

4. A bank may not vary the language of the legal-equivalence
legend.
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substitute check that was provided to the
consumer,

e The consumer’s account was improperly charged
or the consumer has a warranty claim,

e The consumer suffered a loss, and

e The consumer needs the original check or a
sufficient copy to determine the validity of the
claim.

To make a claim, the consumer must comply with
the timing, content, and form requirements in sec-
tion 229.54(b). This section generally provides that
a consumer’s claim must be received by the bank
that holds the consumer’s account no later than the
fortieth calendar day after the later of

e The calendar day on which the bank mailed (or
delivered by a means agreed to by the con-
sumer) the periodic statement describing the
contested transaction or

e The calendar day on which the bank mailed (or
delivered by a means agreed to by the con-
sumer) the substitute check itself.

Section 229.54(b)(1)(ii) requires the bank to give
the consumer an additional, reasonable period of
time if the consumer experiences “extenuating
circumstances” that prevent timely submission of
the claim.

The commentary to section 229.60 provides that
the bank may voluntarily give the consumer more
time to submit a claim than the rule allows.

Under section 229.54(b)(2)(ii), a complaint is not
considered complete, and thus does not consti-
tute a claim, until it contains all of the required
information the rule requires. The rule requires that
the claim contain®

e A description of why the consumer believes the
account was improperly charged or the nature of
the consumer’s warranty claim,

e A statement that the consumer has suffered a
loss, and an estimate of the amount of the loss,

e Areason why the original check (or a copy of the
check that is better than the substitute check the
consumer already received) is necessary to
determine whether the consumer’s claim is valid,
and

e Sufficient information to allow the bank to identify
the substitute check and investigate the claim.

A bank, at its discretion, may require the
consumer to submit the claim in writing. If a
consumer makes an oral claim to a bank that
requires a written claim, the bank must inform the
consumer of the written requirement at that time.

5. If a consumer submits an incomplete complaint, the bank

must so inform the consumer and must tell the consumer what
information is missing.
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Under those circumstances, the bank must receive
the written claim by the later of ten business days
from the date of an oral claim or the expiration of
the consumer’s initial forty-day period for submit-
ting a timely claim. As long as the original oral claim
fell within the forty-day requirement for notification
and a complete written claim was received within
the additional ten-day window, the claim meets
the timing requirements (sections 229.54(b)(1) and
229.54(b)(3)), even if the written claim was received
after the expiration of the initial forty-day period.

Bank’s Action on Claims

Section 229.54(c) requires a bank to act on a
consumer’s claim no later than the tenth business
day after the banking day on which it received the
consumer’s claim:

e |f the bank determines that the consumer’s claim
is valid, it must recredit the consumer’s account
no later than the end of the business day after the
banking day on which it makes that determina-
tion. The amount of the recredit should equal the
amount of the consumer’s loss, up to the amount
of the substitute check, plus interest on that
amount if the account is an interest-bearing
account. The bank must then notify the con-
sumer of the recredit using the notice discussed
below (“Notices Relating to Expedited Recredit
Claims”).

e |f the bank determines that the consumer’s claim
is invalid, it must notify the consumer of that
decision using the notice discussed below
(“Notices Relating to Expedited Recredit Claims”).

e |f the bank has not determined the validity of the
consumer’s claim by the tenth business day after
the banking day on which it received the claim,
the bank must recredit the consumer’s account
for the amount of the consumer’s loss, up to
the amount of the substitute check or $2,500,
whichever is less. The bank must also recredit
interest on that amount if the consumer’s account
is an interest-bearing account. The bank must
send a notice to that effect to the consumer using
the notice discussed below (“Notices Relating to
Expedited Recredit Claims”). If the consumer’s
loss was more than $2,500, the bank has until the
end of the forty-fifth calendar day from the date
of the claim to recredit any remaining amount of
the consumer’s loss, up to the amount of the
substitute check (plus interest), unless it deter-
mines prior to that time that the claim was invalid
and notifies the consumer of that decision.

Section 229.54(d) generally requires that recred-
ited funds receive next-day availability. However,
a bank that provisionally recredits funds pending
further investigation may invoke safeguard excep-
tions to delay availability of the recredit under
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the limited circumstances described in section
229.54(d)(2). The safeguard exceptions apply to
new accounts and repeatedly overdrawn accounts
and also when the bank has reasonable cause
to suspect that the claim is fraudulent. A bank
may delay availability of a provisionally recredited
amount until the start of the earlier of (1) the busi-
ness day after the banking day on which the bank
determines that the consumer’s claim is valid or
(2) the forty-fifth calendar day after the banking day
on which the bank received the claim if the account
is new, the account is overdrawn, or the bank has
reasonable cause to believe that the claim is
fraudulent. When the bank delays availability under
this section, it may not impose overdraft fees on
checks drawn against the provisionally credited
funds until the fifth calendar day after the day on
which the bank sent the notice regarding the
delayed availability.

If, after providing the recredit, the bank deter-
mines that the consumer’s claim was invalid, the
bank may reverse the recredit. This reversal must
be accompanied by a consumer notification using
the notice discussed below (“Notices Relating to
Expedited Recredit Claims”).

Notices Relating to
Expedited Recredit Claims

Section 229.54(e) outlines the requirements for
providing consumer notices related to expedited
recredit:

e The bank must send the notice of recredit no
later than the business day after the banking day
on which the bank recredits the consumer’s
account. The notice must include the amount of
the recredit and the date the recredited funds will
be available for withdrawal.

® The bank must send notice that the consumer’s
claim is not valid no later than the business day
after the banking day on which the bank makes
this determination. The notice must include the
original check or a sufficient copy of it (except as
provided in section 229.58; see below). Also, it
must demonstrate to the consumer why the claim
is not valid. Further, the notice must include
either any information or document that the bank
used in making its determination or an indication
that the consumer may request copies of this
information.

e The bank must send the notice of a reversal of
recredit no later than the business day after the
banking day on which the bank made the
reversal. The notice must include all the informa-
tion required in a notice of invalid claim plus the
amount (including interest) and date of the
reversal (section 229.54(e)(3)(i)).
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Appendix C to Regulation CC contains model
forms (models C-23 through C-25) that a bank may
use to craft the various notices required in section
229.54(e). The Board published these models to
assist banks in complying with section 229.54(e).
Appropriate use of the models, however, does not
offer banks a statutory safe harbor.

Expedited Recredit for Banks—
Section 229.55

Section 229.55 sets forth expedited recredit proce-
dures applicable between banks. A claimant bank
must adhere to the timing, content, and form
requirements of section 229.55(b) in order for the
claim to be valid. A bank against which an
interbank recredit claim is made has ten business
days within which to act on the claim (section
229.55(c)). The provisions of section 229.55 may
be varied by agreement. (No other provisions of
subpart D may be varied by agreement.)

Liability—Section 229.56

Section 229.56 describes the damages for which a
bank or person would be liable in the event of
breach of warranty or failure to comply with sub-
part D:

e The amount of the actual loss, up to the amount
of the substitute check, resulting from the breach
or failure and

e Interest and expenses (including costs, reason-
able attorney’s fees, and other expenses of
representation) related to the substitute check.

These amounts could be reduced in the event of
negligence or failure to act in good faith. It is also
important to note that section 229.56 contains a
specific exception that allows for greater recovery
as provided in the indemnity section. Thus, a
person who has an indemnity claim that also
involves a breach of a substitute check warranty
could recover all damages proximately caused by
the warranty breach.

Section 229.56(b) excuses failure to meet this
subpart’s time limits because of circumstances
beyond a bank’s control. Section 229.56(c) pro-
vides that an action to enforce a claim under this
subpart may be brought in any U.S. district court.
Section 229.56(c) also provides the subpart’s
statute of limitations: one year from the date on
which a person’s cause of action accrues.® Section
229.56(d) states that if a person fails to provide

6. For purposes of this paragraph, a cause of action accrues as
of the date on which the injured person first learns, or reasonably
should have learned, of the facts giving rise to the claim, including
the identity of the warranting or indemnifying bank against which
the action is brought.
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notice of a claim for more than thirty days from the
date on which a cause of action accrues, the
warranting or indemnifying bank is discharged
from liability to the extent of any loss caused by the
delay in giving notice of the claim.

Consumer Awareness—
Section 229.57

Content Requirements

Abank must provide its consumer customers with a
disclosure that explains that a substitute check is
the legal equivalent of the original check and
describes the consumer’s recredit rights for substi-
tute checks. A bank may use, but is not required
to use, the Board’s model form (model C-5A in
appendix C to Regulation CC) to meet the con-
tent requirements for this notice. A bank that uses
the model form appropriately is deemed to be
in compliance with the content requirements for
which it uses language from the model form. A bank
may provide the notice required by section 229.57
along with other information.

Distribution to Consumer Customers
Who Receive Canceled Checks with
Periodic Account Statements

Under section 229.57(b)(1), a bank must provide
this disclosure to existing consumer customers
who routinely receive their canceled checks in their
periodic statement no later than the first statement
after October 28, 2004. For customer relationships
established after that date, a bank must provide
the disclosure to a new consumer customer who
will routinely receive canceled checks in periodic
statements at the time the customer relationship is
established.

Distribution to Consumer Customers
Who Receive a Substitute Check
Occasionally

Under section 229.57(b)(2), a bank must also
provide the disclosure to a consumer customer
who receives a substitute check on an occasional
basis, including when a consumer receives a
substitute check in response to a request for a
check or a copy of a check and when a check
deposited by the consumer is returned to the
consumer as an unpaid item in the form of a
substitute check. A bank must provide the disclo-
sure to a consumer customer in these cases even if
the bank previously provided the disclosure to the
consumer.

When the consumer contacts the bank to request
a check or a copy of a check and the bank
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responds by providing a substitute check, the bank
must provide this disclosure at the time of the
request, if feasible. Otherwise, the bank must
provide the disclosure no later than when the bank
provides a substitute check in response to the
consumer’s request. It would not be feasible to
provide the disclosure at the time of the request if,
for example, the consumer made his or her request
by telephone or if the bank did not know at the time
of the request whether it would provide a substitute
check or some other document in response. A bank
is not required to provide the disclosure if the bank
responds to the consumer’s request by providing
something other than an actual substitute check
(such as a photocopy of an original check or a
substitute check).

When a bank returns a deposited item unpaid to
a consumer in the form of a substitute check, the
bank must provide the disclosure when it provides
the substitute check.
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Mode of Delivery of Information—
Section 229.58

Section 229.58 provides that banks may deliver
any notice or other information required under this
subpart by U.S. mail or by any other means to
which the recipient has agreed to receive account
information, including electronically. A bank that is
required to provide an original check or a sufficient
copy (each of which is defined as a specific paper
document) instead may provide an electronic
image of the original check or sufficient copy if the
recipient has agreed to receive that information
electronically.
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Regulation CC

Examination Objectives and Procedures

Note: The examination objectives and examination
procedures for this regulation are broken down by
regulation subpart: Section | covers subparts A and
B, and section Il covers subpart D. Subpart C of the
regulation, “Collection of Checks,” is not covered
here, as it addresses payments system issues
exclusively and therefore does not present any
consumer-related regulatory compliance issues to
be reviewed during a consumer compliance exami-
nation.

I. SUBPARTS A AND B
EXAMINATION OBJECTIVES

1. To determine that the financial institution’s funds
availability policies are in compliance with
Regulation CC

2. To determine that the financial institution has
established internal controls for compliance with
Regulation CC

3. To determine that the financial institution has
established a training program for applicable
employees concerning their duties with respect
to Regulation CC

4. To determine that the financial institution main-
tains records of compliance with Regulation CC
for a period of two years

EXAMINATION PROCEDURES

A financial institution may delay funds availability
for some deposits on a case-by-case basis and for
other deposits on an automatic basis. In addition,
the institution may make decisions concerning
holds and maintain records at branches as well
as at the main office. Therefore, to check on an
institution’s compliance with its holds policies, the
examiner must determine not only the types of
holds policies the institution has, but how decisions
are made and where records are maintained. If a
branch makes its own decision and maintains its
own records, such as in a decentralized structure,
sampling may be done at the branch. If decisions
to delay availability are either centralized or made
at a regional processing center and records are
maintained there, sampling for compliance may be
made at that location.

General

1. Determine the types of transaction accounts,
as defined in Regulation D, section 204.2(e)
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(demand deposits, NOW accounts, and ATS
accounts), offered by the financial institution.

2. Obtain copies of the forms used by the institu-
tion for transaction accounts, as applicable:

e Specific availability policy disclosures
e Exception hold notices
e (Case-by-case hold notices
e Special deposit slips
e Change-in-terms notices

3. Determine, by account type, the institution’s
specific funds availability policies with regard to
deposits.

4. Determine which individuals actually perform
the various activities necessary to comply with

the provisions of Regulation CC, subpart B,
including, for example, personnel engaged in

e Distributing disclosure statements
e Employee training
® [nternal reviews

e Computer program development for deposit
accounts (not necessarily a computer
programmer)

e Deposit operations
e QOverdraft administration
e ATM deposit processing

e Determining case-by-case holds or
exceptions

5. Review the institution’s training manual, internal
audit or similar reports for Regulation CC,
written procedures given to employees detailing
their responsibilities under the regulation, and
similar materials.

6. Determine the extent and adequacy of the
instruction and training received by those
employees to enable them to carry out their
assigned responsibilities in conformance with
Regulation CC.

7. Verify that the institution provides each employee
with a written statement regarding the institu-
tion’s procedures that pertain to that employee’s
function. (§ 229.19(f))

Initial Disclosures and
Subsequent Changes

1. Review the financial institution’s specific avail-
ability policy disclosures. Determine if the dis-
closures accurately reflect the institution’s funds
availability policies and meet the requirements
for content under section 229.16.
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Determine if the institution provides the initial
disclosure statement prior to accepting funds to
open a new transaction account, or mails the
disclosures within one business day of receiving
a written request by mail or telephone to open a
new account. (§ 229.17(a))

Determine if the institution provides its funds
availability policy upon an oral or written request
within a reasonable time period. (§ 229.18(d))

Determine if the institution has made changes
to its availability policies since the last exam-
ination. If it has, determine whether deposi-
tors were notified in accordance with section
229.18(e).

Automatic (or Automated)
Hold Policies

1.

Review the financial institution’s schedules or
other materials relating to its funds availability
time periods for the following types of deposits:

e Cash (§ 229.10(a))
e FElectronic payments (§ 229.10(b))

e U.S. Treasury checks (§§ 229.10(c)(1)(i)
and 229.12(b)(2))

e U.S. Postal Service money orders
(§§ 229.10(c)(1)(ii), 229.10(c)(2), and
229.12(b)(3))

e (Checks drawn on Federal Reserve Banks
and Federal Home Loan Banks
(§§ 229.10(c)(1)(iii), 229.10(c)(2),
229.12(b)(4), and 229.12(c)(1)(ii))

e State or local government checks
(§§ 229.10(c)(1)(iv), 229.10(c)(2),
229.12(b)(4), and 229.12(c)(1)(ii))

e (Cashier’s, certified, and teller’'s checks
(§§ 229.10(c)(1)(v), 229.10(c)(2),
229.12(b)(4), and 229.12(c)(1)(ii))

e On-us checks (§§ 229.10(c)(1)(vi) and
229.11(c)(1)(ii))

e |ocal checks (§ 229.12(b)(1))

e Nonlocal checks (§ 229.12(c)(1)(i))

e Credit union share draft accounts (commen-
tary to § 229.16(b))

Determine that the institution’s policy for provid-
ing funds availability is in accordance with
regulatory requirements.

Determine the institution’s procedures for plac-
ing holds.

Selectively sample each of the types of deposits
listed in item 1 and verify the funds availability
time frames. Determine, for each deposit cate-
gory, whether the financial institution’s pro-
cedures provide funds availability within the

20 (1/06) ® Reg. CC

required time periods. Determine that the pro-
cedures and disclosed policy are the same.

Deposits at Nonproprietary ATMs—
Section 229.12(f)

(See also sections 229.19(a)(4) and 229.19(a)(5)(ii)
and commentary to sections 229.19(a) and
229.19(b) for off-premises ATMs.)

1.

Determine that the institution makes funds
deposited in an account at a nonproprietary
ATM by cash or check available for withdrawal
not later than the fifth business day following the
day of deposit.

Availability Rules—$100 and $400—
Sections 229.10(c)(1)(vii) and
229.11(b)(2)

1.

Determine the financial institution’s procedures
for complying with the $100 availability rule and,
if applicable, the $400 cash withdrawal rule.

Review records that detail holds placed on
accounts. Determine if holds are in accordance
with the regulation.

Sample deposit accounts with deposits subject
to the $100 availability rule and the $400 cash
withdrawal rule and verify the institution’s com-
pliance with the rules. Verify that actual prac-
tices and policies match.

Extended Holds
Case-by-Case Holds

1.

Determine if the financial institution places holds
on a case-by-case basis. If it does, review the
institution’s procedures for placing case-by-
case holds.

Review the institution’s specific availability pol-
icy disclosures to determine whether the case-
by-case hold policy has been disclosed.

Review any physical records or reports gener-
ated from holds placed. (Sample should include
records from the main office as well as branch
offices, depending on the type of branch system
operated.)

Sample a few of the case-by-case holds and
determine whether the institution makes the
funds available for withdrawal within the re-
quired time frames.

Determine whether the institution provides the
customer with a notice of the case-by-case hold
as required by section 229.16(c)(2). Determine
if the notices meet the timing and content
requirements.
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6.

If the institution does not provide the notice at
the time of deposit, determine whether it either
discloses the availability of refunds of overdraft
and returned-check fees or does not assess
these fees when the requirements of section
229.16(c)(3) are met.

Exception Holds (§ 229.13)

1.

Determine whether the financial institution places
holds on an exception basis. If it does, review its
procedures for placing exception holds.

Review the institution’s specific availability pol-
icy disclosures to determine whether it has
disclosed its exception-holds policy.

Review any physical records or reports gener-
ated from holds placed. (Sample should include
records from the main office as well as branch
offices, depending on the type of branch system
operated.)

Sample a few of the exception holds and
determine when the institution makes the funds
available for withdrawal. Determine that the
institution does not add more than one business
day for on-us checks, five business days for
local checks, and six business days for nonlocal
checks to the maximum time periods in the
federal availability schedule for the deposit
unless it can show that a longer delay is
reasonable. (§ 229.13(h))

With the exception of new accounts, determine
whether the institution provides the customer
with an exception-hold notice as required by
section 229.13(g).

Review hold notices. Determine if the notices
meet the timing and content requirements for
each type of exception hold. (Note: Institutions
are required to retain copies of reasonable-
cause hold notices.)

New Accounts (§ 229.13(a))

1.

Review financial institution policies for new
accounts.

Determine how the institution defines a new-
account relationship. Determine if the institu-
tion’s definition is in compliance with Regu-
lation CC.

Review the institution’s specific availability pol-
icy disclosure to determine whether the institu-
tion has disclosed its availability policy regard-
ing new accounts.

Review a new-account report or listing of new-

account holders. Determine if any holds were
placed on the accounts.

Sample deposit accounts, and ask the institu-
tion to provide documentation concerning the
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composition of the opening deposit or the most
recent deposit.

Review holds placed and determine if they are
within regulatory limits with respect to time and
amount (see section 229.13(a)(1)). (Note: No
regulatory time limits are set forth for funds
availability for local and nonlocal check depos-
its into new accounts.)

Large Deposits (§ 229.13(b))

1.

Determine whether the financial institution has
procedures and a special hold policy for large
deposits. If it does, determine whether the
institution considers a large deposit, for pur-
poses of the large-deposit exception, to be a
day’s aggregate deposit of checks exceeding
$5,000.

Determine that the institution does not invoke
the large-deposit exception for cash or elec-
tronic payments.

Review at least one account deposit on which
a large-deposit hold was placed and ensure
that the hold was placed only on the amount by
which a day’s deposits of checks exceeded
$5,000.

Determine if the institution provided the cus-
tomer with a written exception notice that
meets the requirements of section 229.13(g)(1)
or 229.13(g)(2).

Determine if the notice was provided within the
time frames prescribed in section 229.13(g)(1)
or 229.13(g)(2).

Redeposited Checks (§ 229.13(c))

1.

Determine if the financial institution has proce-
dures and a special hold policy for redeposited
checks.

If it does, determine if the institution refrains from
imposing this exception solely because of a
missing endorsement or because the check
was postdated.

Determine if the institution provided the cus-
tomer with a written exception notice that meets
the requirements of section 229.13(g)(1) or
229.13(g)(2).

Determine if the notice was provided within the

time frames prescribed in section 229.13(g)(1)
or 229.13(g)(2).

Repeated Overdrafts (§ 229.13(d))

1.

Determine whether the financial institution has
procedures or a special hold policy for custom-
ers with repeated overdrafts.
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If it does, review the institution’s definition of
accounts “repeatedly overdrawn” and deter-
mine whether it meets the regulatory definition in
section 229.13(d).

Determine that the institution returns the account
to the institution’s normal account status when
the account has not been repeatedly overdrawn
for a six-month period following the time the
account was characterized as repeatedly over-
drawn.

Review the financial institution’s list of custom-
ers whose accounts are repeatedly overdrawn.
(Note: This list may or may not be the same
overdraft list maintained in the ordinary course
of business. The institution may maintain a list of
recent overdrafts as well as a list of customers
whose accounts are repeatedly overdrawn.)

Review an account classified as repeatedly
overdrawn. Determine if the institution properly
classified the account and followed the regula-
tory procedures outlined in section 229.13(d).

Determine the date the account was placed in
“repeated overdraft” exception status. Review
account statements for the six months before
the account was identified as an overdraft
exception.

Determine whether the institution provided the
customer with an exception notice when an
exception hold was placed on the account. If
it did, review the content of the notice and
determine if it meets the requirements of section
229.13(g)(1) or 229.13(g)(3).

Determine if notice was given within the required
time frames. (§ 229.12(g)(1) or 229.12(g)(3))

Reasonable Cause to Doubt Collectibility
(§ 229.13(e))

1.

Determine if the financial institution has proce-
dures or a special policy for placing reasonable-
cause holds.

If it does, determine who initiates reasonable-
cause holds.

Obtain a list of accounts or checks to which this
exception was applied. Review the exception
notice given to the customer.

Determine if the reason for invoking the excep-
tion was reasonable.

Review the content of the notice and deter-
mine if it meets the requirements of section
229.13(g)(1).

Determine if notice was given within the required
time frames. (§ 229.13(g)(1))

If the institution imposes a reasonable-cause
exception hold and does not provide the notice
at the time of deposit, determine whether it
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either discloses the availability of refunds of
overdraft and returned-check fees or does not
assess these fees when the requirements of
section 229.13(e)(2) are met.

Emergency Conditions (§ 229.13(f))

1. Determine if the financial institution has proce-
dures or a special policy for placing emergency-
condition holds. If it does, review the institution’s
procedures for placing these holds.

2. Determine whether the institution invokes this
exception only under the conditions specified in
section 229.13(f).

3. Determine whether the institution makes the
funds available for withdrawal within a reason-
able time after either the termination of the
emergency or the time at which the deposit
would normally be available for withdrawal,
whichever is later. (Note: A reasonable period for
on-us checks is one business day; for local
checks, five business days; and for nonlocal
checks, usually six days. (§§ 229.13(h)(3) and
229.13(h)(4))

Miscellaneous Provisions
Special Deposit Slips (§ 229.10(c)(3))

1. Determine if the financial institution requires a
special deposit slip for state or local govern-
ment, cashier’s, certified, or teller's checks in
order to provide next-business-day availability
on the deposits. (§ 229.10(c)(3)(i))

2. If the institution requires a special deposit slip,
determine that it does one of the following:
(§ 229.10(c)(3)(ii))

e Provides the deposit slip to its customers

e |nforms its customers of how to obtain and
prepare the slips

e Makes the special deposit slips “reasonably
available”

Additional Disclosure Requirements
(§ 229.18)

1. Determine if the financial institution displays a
notice of its availability policy in a conspicuous
place at locations where employees receive
consumer deposits. (§ 229.18(b)) (Note: The
notice is not required at drive-up windows and
night depositories. See commentary to section
229.18(b).)

2. Determine if the institution displays a notice at
each of its proprietary ATMs stating that the

funds deposited in the ATM may not be available
for immediate withdrawal. (§ 229.18(c)(1))
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3. If the institution has off-premises ATMs from
which funds are not collected more than twice a
week, determine if the institution discloses on or
at the ATM the days on which the deposits made
at the ATM will be considered “received.”
(§ 229.18(c)(2))

4. Determine if the institution includes a notice on
all preprinted deposit slips that the deposited
funds may not be available for immediate
withdrawal. (§ 229.18(a))

Payment of Interest—Section 229.14

1. Determine whether the financial institution pays
interest as of the date of the deposit or as of the
date provisional credit is granted.

2. If the institution pays interest as of the date
provisional credit is granted, review the institu-
tion's schedule for provisional credit. (This
schedule may be from a Federal Reserve Bank
or may be based on the time credit is generally
received from a correspondent bank.) Select a
NOW account statement and ask the institution
to give a detailed explanation of how the interest
was calculated.

3. Review the institution’s method for calculating
interest on deposits reviewed. Select another
NOW account and, using the institution’s pro-
cedures for calculating interest, verify that the
institution accrues interest as of the date pro-
visional credit is received.

Calculated Availability—
Nonconsumer Transaction Accounts—
Section 229.19(d)

1. Determine if the financial institution uses a
formula for calculating funds availability for
nonconsumer transaction accounts.

2. If it does, review a copy of the institution’s
formula.

3. Select a large corporate account subject to
the formula. Ask the institution to demonstrate
how funds are made available to the customer.
Determine whether it appears that the formula
accurately reflects the type of deposit mix
reasonably expected for this type of account
holder. (For example, a local grocery store
may have 90% of its deposits made up of local
check deposits. Therefore, a formula providing
a deposit mix of at least 90% availability within
two days may be reasonable. A mail order firm,
on the other hand, may have a large percent-
age of nonlocal checks in its check deposits.
Therefore, the institution’s formula may allow for
lengthier availability schedules.)
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Record Retention—
Sections 229.21(g) and 229.13(g)(4)

1. Determine that the financial institution retains for
two years the notices required when a “reason-
able cause” exception is invoked.

Il. SUBPART D
EXAMINATION OBJECTIVES

1. Determine the financial institution’s compliance
with subpart D notice content and timing
requirements (general consumer-awareness dis-
closures regarding substitute checks and no-
tices that respond to a consumer’s expedited
recredit claim regarding a substitute-check
error)

2. Ascertain whether the financial institution com-
plies with timing requirements for acting on a
substitute-check expedited recredit claim.

EXAMINATION PROCEDURES

Whether a financial institution will or will not function
as a ‘reconverting bank,”! the interlinked nature
of the payments system virtually guarantees that
every financial institution will at some time receive a
substitute check that is subject to the provisions
of subpart D, the “Check 21" section of Regula-
tion CC. While some financial institutions will rapidly
migrate toward electronic check exchange, others
will proceed more hesitantly. Regardless, because
the Check 21 Act provides that a properly prepared
substitute check is the “legal equivalent of the
original check for all purposes,” all banks must be
prepared to accept a substitute check in place of
the original after the act’s effective date of Octo-
ber 28, 2004.

One of a bank’s regulatory compliance obli-
gations is to apprise consumer customers who
receive canceled checks with their periodic account
statements or who otherwise occasionally receive
substitute checks of their rights under the new law
through a consumer-awareness disclosure. A bank
that provides a substitute check to a consumer
must also be prepared to comply with the Check 21
Act’s expedited recredit procedure for addressing
errors relating to substitute checks. Even if the
customer does not receive actual canceled checks
in a monthly statement but instead receives a
truncated summary, the individual may eventually
receive a substitute check, either in response to
a request for a check or a copy of a check or

1. A reconverting bank is the bank that creates a substitute
check; if a nonbank creates a substitute check, the reconverting
bank is the first bank to transfer, present, or return the substitute
check (or the first paper or electronic representation of that
substitute check) for consideration.
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because a check that the consumer deposited was
returned unpaid to the consumer in the form of a
substitute check. Some increase in the potential
for duplicate posting (substitute check and origi-
nal) may also involve a degree of consumer edu-
cation and explanation. The regulation specifies
the appropriate timing for the distribution of the
consumer-awareness disclosure and also provides
model language. Finally, institutions will likely want
to train their personnel so that they can adequately
convey to customers the impact of this new instru-
ment in the payments system.

General

1. Obtain copies of the documents associated with
the financial institution’s Check 21 compliance,
including but not limited to the following:

e Consumer-awareness disclosure(s)
e Sample (test) substitute checks, if available

e Direct mail correspondence, statement
stuffers, and the like, describing Check
21/substitute check implementation to con-
sumer customers

¢ Notices relating to expedited recredit claims:
— Notice of valid claim and refund
— Notice of provisional refund
— Denial of claim
— Reversal of refund
e Any other relevant documents

2. ldentify the individuals within the institution who
may have responsibilities associated with Check
21. The following is a non-exhaustive list of such
individuals:

e New-accounts personnel

e Employee training department

e [nternal auditors, reviewers

e Deposit operations, bookkeeping

3. Review the institution’s training manual, internal
audit or similar reports for Regulation CC,
written procedures given to employees detailing

their responsibilities under the regulation, and
similar materials.

4. Determine the training methods used by the
institution in conveying specific responsibilities
to employees. Are written procedures distrib-
uted to employees?

Consumer Awareness—
Section 229.57

(Note: Model disclosure language is provided in
appendix C of the regulation.)
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Determine whether the bank distributes only a
single version of its consumer-awareness disclo-
sure or maintains variations of the disclosure to be
used depending on the circumstances giving rise
to distribution. Each notice should reflect the
following:

1. General disclosure content—Determine whether
the disclosure notice states

e That a substitute check is the legal equiva-
lent of an original check and (§ 229.57(a)(1))

e The consumer recredit rights that apply
when a consumer in good faith believes that
a substitute check was not properly charged
to his or her account. (§ 229.57(a)(2))

2. Timing and distribution—A bank is required to
provide its consumer customers with a consumer-
awareness disclosure prior to the receipt of a
substitute check.

e [or those who receive canceled checks with
periodic statements:

— Existing customers as of October 28,
2004—Determine that the bank provided
the disclosure no later than the first
regularly scheduled communication with
the consumer after October 28, 2004 (for
each consumer who is a customer of the
bank on that date). (§ 229.57(b)(1)(i))

— New customers after October 28, 2004—
Determine that the bank provided
the disclosure at the time the cus-
tomer relationship was established.
(§ 229.57(b)(1)(ii))

e For those who do not receive canceled
checks with periodic statements and who will
receive substitute checks only occasionally:

— Upon customer request for an original
check or a copy of a check—Determine
that the bank provides the disclosure to
a consumer customer who requested an
original check or a copy of a check and
received a substitute check in response.
(§ 229.57(b)(2)(7))

— Upon customer’s receipt of a returned
substitute check—Determine that the bank
provides the disclosure to a consumer
customer of the bank who receives a
returned substitute check (at the time the
bank provides such substitute check).
(§ 229.57(b)(2)(ii))

3. Mode of delivery of information (§ 229.58)—
Determine whether the bank employed one
of the following in delivering its consumer-
awareness disclosure(s) and expedited recredit
notice(s):

e U.S. mail

Consumer Compliance Handbook



Availability of Funds: Examination Objectives and Procedures

Any other means to which the recipient
agreed to receive account information,
including electronically

Expedited Recredit for Consumers—
Section 229.54

1.

Determine whether any financial institution cus-
tomer has raised a Check 21-related claim of
loss since the last examination. If yes, review for
the following. (At financial institutions at which
multiple Check 21-related claims have been
raised and resolved, the examiner need only
review a sampling sufficient to ensure that the
bank’s processing is consistent and in compli-
ance with subpart D.)

Necessary preconditions (consumer must
allege all of these)—(§§ 229.54(a)(1)-
229.54(a)(4))

— Was the consumer’s account charged for
a substitute check that was provided to
the consumer? (The consumer need not
be in possession of the substitute check
at the time of claim submission.)

— Was the consumer’s account not properly
charged? (Alternatively, a consumer’s
account could be properly charged yet
still give rise to a warranty claim, for
example, in the case of a substitute-
check image that is illegible.)

— Did the consumer suffer a resulting finan-
cial loss?

— Was the production of the original check
or a sufficient copy necessary to deter-
mine whether or not the consumer’s claim
was valid?

Procedural steps for consumer’s claim

— Did the consumer submit a timely claim?
(§ 229.54(b)(1))

— Did the claim contain a description of the
claim, a statement and estimate of loss,
the reason why the original check or a
sufficient copy is necessary, and suffi-
cient information for the bank to investi-
gate? (§ 229.54(b)(2))

— If the consumer attempted to make a
claim but failed to provide all of the
necessary information (as listed above),
did the bank inform the consumer that
the claim was incomplete and iden-
tify the information that was missing?
(§ 229.54(b)(2)(D)(ii))

— Was the claim submitted in a form accept-
able to the financial institution? Did the

bank compute the time for action accu-
rately? (§ 229.54(b)(3))
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Procedural steps for financial institution
response—If the financial institution con-
cluded that (1) all necessary prerequisites to
the filing of a consumer claim existed and
(2) the consumer followed the appropriate
steps in filing the claim, verify that the bank
provided the following appropriate response:

Claim deemed valid:

In the event of a valid consumer claim, did
the bank

— Recredit the account for the amount of the
loss, up to the amount of the substitute
check (plus interest, if applicable), no
later than the end of the business day
after the banking day on which the bank
made its determination, (§ 229.54(c)(1)(i))

— Draft a notice of recredit stating (1) the
amount of the recredit and (2) the date
on which funds will be available for
withdrawal, and (§§ 229.54(e)(1)(i) and
229.54(e)(1)(ii))

— Send the notice no later than the business
day after the banking day on which the
bank recredit occurred? (§ 229.54(¢e)(1))

Claim deemed invalid:

In the event of an invalid consumer claim,
determine whether the bank

— Sent a notice stating that the claim was
invalid and included the original check or
a sufficient copy, (§ 229.54(e)(2)(i))

— Demonstrated to the consumer that the
substitute check was properly charged
(or that the consumer’s warranty claim
was not valid), and (§ 29.54(e)(2)(ii))

— Included the information or documents
(in addition to the original check), if
any, relied upon by the bank in making
its determination (or a statement that
the consumer may request such).
(§ 229.54(e)(2)(iii))

Claim not resolved within initial ten days,

pending further investigation:

If the bank could not resolve the claim before
the end of the tenth business day after the
banking day on which the bank received the
claim, determine whether the bank

— Recredited the consumer’'s account for
the amount of the loss, up to the lesser of
the amount of the substitute check or
$2,500 (plus interest, if applicable),
(§ 229.54(c)(3)(1)(A))

— Drafted a notice of recredit stating (1) the
amount of the recredit and (2) the date
on which the funds would be available for
withdrawal, (§§ 229.54(e)(1)(i) and
229.54(e)(1)(ii))
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— Recredited the consumer’s account for
the remaining amount of the loss, if any,
up to the amount of the substitute check
(plus interest, if applicable), no later than
the end of the forty-fifth calendar day after
the banking day on which the bank
received the claim, and (§ 229.54(c)(3)(ii))

— Sent the notice of recredit no later than
the business day after the banking day
on which the bank recredit occurred.
(§ 229.54(e)(1))

Claim resulting in reversal of recredit:

In some instances it may be necessary for a
bank to reverse a recredit made previously
to a consumer’s account (plus any interest
paid, if applicable). If such a circumstance
has occurred, determine whether the bank

— Concluded that the consumer’s claim was
not valid and (§ 229.54(c)(4)(i))

— Drafted a notice of reversal of recredit
(§ 229.54(e)(3)), accompanied by the
following:

— The original check or a sufficient copy,
(§ 229.54(e)(2)(1))

— Information or explanation to demon-
strate to the consumer that the substi-
tute check was properly charged (or
that the consumer’s warranty claim
was not valid), (§ 229.54(e)(2)(ii))

— Information or documents (in addition
to the original check or a sufficient
copy), if any, on which the bank relied
in making its determination (or a state-
ment that the consumer can request
such), (§ 229.54(e)(2)(iii))

— A description of the amount of the
reversal, including both the amount of
the recredit and the amount of interest
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paid on the recredited amount, if any,
being reversed, and (§ 229.54(¢e)(3)(i))

— The date on which the bank made the
reversal. (§ 229.54(e)(3)(ii))

— Sent the notice no later than the business
day after the banking day on which the
bank made the reversal (§ 229.54(e)(3))

Availability of recredited funds—Under cir-
cumstances detailed above, when the finan-
cial institution determined that it was appro-
priate to recredit its consumer customer’s
account, determine whether the bank took
the following actions:

— Next day availability—Did the bank make
any recredited amount available for with-
drawal no later than the start of the
business day after the banking day on
which the recredit was provided?
(§ 229.54(d)(1))

— Safeguard exceptions—If necessary for
reasons of (1) new-account status,
(2) overdrawn-account status, or (3) well-
reasoned suspicion of fraud, did the bank
invoke its right to delay immediate avail-
ability of recredited funds? If so, was the
delay invoked because the bank had not
yet determined the validity of the claim?
Were the funds made available no later
than the business day after the banking
day on which the final determination was
made or the forty-fifth calendar day after
the bank received the claim, whichever
occurred earlier? (§ 229.54(d)(2))

— Overdraft fees—If the bank chose to
invoke its right to delay immediate avail-
ability of recredited funds, did it refrain
from imposing an overdraft fee until the
appropriate five-day period had elapsed?
(§ 229.54(d)(3))
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Examination Checklist

General Operations

Date of Deposit

1. Does the bank consider every day except Saturday, Sunday, and federal
holidays a “business day”? (§ 229.2(g)) Yes No

2. Does the bank consider “banking days” those business days on which an
office of the bank is open for substantially all of its business? (§ 229.2(f)) Yes No

3. Does the bank have a cutoff for receipt of deposits of 2:00 p.m. or later for
bank offices and 12:00 noon or later for ATMs? (§ 229.19(a)(5)(ii)) Yes No

4. Does the bank comply with the following rules in determining when funds are
considered to have been deposited?

A. Deposits over the counter or at ATMs are considered deposited when

“received.” (§ 229.19(a)(1)) Yes No
B. Mail deposits are considered deposited when they are received by the
mail room of the bank. (§ 229.19(a)(2)) Yes No

C. Deposits in a night depository, lock box, or similar facility are considered
received when the deposits are removed from the facility and are available
for processing. (§ 229.19(a)(3)) Yes No

D. Deposits at an off-premises ATM (not within fifty feet of the bank) that is not
serviced more than twice a week are considered received as of the date
the deposits are removed from the ATM by the bank. (§ 229.19(a)(4)) Yes No

5. Does the bank consider deposits made on a nonbanking day to have been
received no later than the next banking day? (§ 229.19(a)(5)(i)) Yes No

6. When funds must be available on a given “business day,” does the bank
make the funds available at the later of 9:00 a.m. or the time the bank’s
teller facilities (including ATMs) are available for account withdraw-
als? (§ 229.19(b)) Yes No

7. If the bank limits cash withdrawals, does it make $400 available for cash
withdrawals no later than 5:00 p.m. on the appropriate business day (second
day for local checks, fifth for nonlocal checks) following the day of deposit?
(§ 229.12(d)) Yes No

Required Next-Day Availability

8. Does the bank make funds from the following types of deposits available for
withdrawal no later than the first business day following the date of deposit?

A. Electronic payments (§ 229.10(b)) Yes No
B. Checks drawn on the U.S. Treasury and deposited to the payee’s account
(§ 229.10(c)(1)(i) Yes No

C. On-us checks and checks that are drawn on and deposited in branches
of the same bank in the same state or check-processing region
(§ 229.10(c)(1)(vi)) Yes No

9. Does the bank make funds from the following deposits available no later than
the first business day after the day of deposit if the deposit is made in person
to a bank employee, or no later than the second business day if the deposit
is not made in person to a bank employee?

A. Cash deposits  (§§ 229.10(a)(1) and 229.10(a)(2)) Yes No
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B. U.S. Postal Service money orders deposited in an account held by the
payee of the check (§§ 229.10(c)(1)(ii) and 229.10(c)(2)) Yes No

C. Checks drawn on a Federal Reserve Bank or Federal Home Loan Bank
deposited in an account held by the payee of the check
(§§ 229.10(c)(1)(iii) and 229.10(c)(2)) Yes No

D. Checks drawn by a state or local governmental unit and deposited

e |n an account held by the payee of the check,

(§§ 229.10(c)(1)(iv)(A) and 229.10(c)(2)) Yes No
* |nadepositary bank located in the same state as the governmental unit
issuing the check, and (§§ 229.10(c)(1)(iv)(B) and 229.10(c)(2)) Yes No

e Accompanied by a special deposit slip (if required by the bank to make
the funds available on the next business day).
(§§ 229.10(c)(1)(iv)(D) and 229.10(c)(3)) Yes No

E. Cashier's checks, certified checks, and teller's checks (as defined in
section 229.2) deposited in an account held by the payee of the check
when

e The check is accompanied by a special deposit slip (if required by the
bank to make the funds available on the next business day)
(§§ 229.10(c)(1)(v)(C) and 229.10(c)(3)) Yes No

10. If the bank requires the special deposit slips, for the checks covered in
checklist items 9(D) and 9(E), does it provide the slip to its customers or tell
its customers how to prepare or obtain the slips? (§ 229.10(c)(3)(ii)) Yes No

Are the special deposit slips reasonably available? (§ 229.10(c)(3)(ii)) Yes No

11. Is the first $100 of a customer’s daily aggregate deposits of checks not
subject to the next-day availability rules available on the next business day?

(§ 229.10(c)(1)(vii)) Yes No
12. Is the $100 in addition to other deposited amounts that must be afforded
next-day availability? (§229.10(c)(1)(vii)) Yes No

Local Checks and Certain Other Deposits
13. Are funds from local checks generally available no later than the second

business day after the day of deposit? (§ 229.12(b)(1)) Yes No
14. If a bank limits cash withdrawals, (§ 229.12(d))

A. Is the $100 available on the next business day after the day of deposit for
withdrawal in cash or by check? Yes No

B. Is the $400 available for cash withdrawal sometime before 5:00 p.m. on
the second business day after the day of deposit? Yes No

C. Are any remaining funds available for withdrawal the business day after
the $400 was made available? Yes No

15. For Treasury checks and U.S. Postal Service money orders that do not meet
the criteria for next-day (or second-day) availability, does the bank make
funds available no later than the second business day after the date of
deposit? (§§ 229.12(b)(2) and 229.12(b) (3)) Yes No

16. Are funds deposited by cash or check at a nonproprietary ATM available no
later than the fifth business day after the banking day of deposit? (§ 229.12(f)) Yes No
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Nonlocal Checks

17.

18.

19.

Are funds from nonlocal checks generally available no later than the fifth
business day after the day of deposit? (§ 229.12(c)(1))

If the bank is located in a city listed in appendix B to Regulation CC, does it
have procedures to make funds for certain nonlocal checks available on a
shorter schedule as required by the appendix? (§ 229.12(c)(2))

If the bank limits cash withdrawals, (§ 229.12(d))

A. Is $100 available on the next business day after the day of deposit for
withdrawal in cash or by check?

B. Is $400 available for cash withdrawal sometime before 5:00 p.m. on the
fifth business day after the day of deposit?

C. Are any remaining funds available for cash withdrawal on the business
day after the $400 is made available?

Payable-Through Checks

20.

21.

Does the bank’s policy distinguish between local and nonlocal checks (are
funds from local and nonlocal checks available on the second business day
following the day of deposit)? (§ 229.16(b)(2), footnote 3(a))

If local and nonlocal checks are treated differently,

A. Does the policy state that payable-through checks will be treated as local
or nonlocal based on the location of the bank where the check is payable?
(§ 229.16(b)(2))

B. Does the policy do one of the following? (§229.16(b)(2), footnote 3(a))

e Describe how the customer can determine whether the checks will be
treated as local or nonlocal or

e State that special rules apply and that the customer may ask about the
availability of these checks

Extended Holds
Case-by-Case Holds

22.

23.

24.

Does the bank’s specific availability policy disclosure indicate that case-by-
case holds may be placed? (§ 229.16(c)(1))

If it does, does the disclosure do the following?

A. State that the bank may extend the time period when deposited funds are
available for withdrawal (§ 229.16(c)(1)(i))

B. State the latest time a deposit will be available for withdrawal, if the
availability time frame is extended (§ 229.16(c)(1)(i))

C. State that the bank will notify the customer if funds from a particular
deposit will not be available for withdrawal until after the time period stated
in the bank’s funds availability policy (§ 229.16(c)(1)(ii))

D. Encourage customers to ask when particular deposits will be made
available for withdrawal (§ 229.16(c)(1)(iii))

When case-by-case holds are placed, does the bank provide the customer
with a written notice of the hold? (§ 229.16(c)(2))

Does the notice include the following?
A. The customer’s account number (§ 229.16(c)(2)(i)(A))
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B. The date and amount of the deposit (§ 229.16(c)(2)(i)(B)) Yes No
C. The amount of the deposit that is being delayed (§ 229.16(c)(2)(i)(C)) Yes No
D. The day the funds will be available for withdrawal (§ 229.16(c)(2)(i)(D)) Yes No

25. Does the bank provide the notice at the time the deposit is made, if the
deposit is made to an employee of the depositary bank? (§ 229.16(c)(2)(ii)) Yes No

26. If the notice is not given at the time of deposit, does the depositary bank mail
or deliver the notice to the customer not later than the first business day after
the day of the deposit? (§ 229.16(c)(2)(ii)) Yes No

27. If the bank does not provide the notice at the time of deposit, does it refrain
from charging the customer overdraft or return check fees if

A. The overdraft or other fee would not have occurred if the deposited check
had not been delayed and Yes No

B. The deposited check was paid by the paying bank (§ 229.16(c)(3)) Yes No

28. If the bank does not provide the notice at the time of deposit and charges
overdraft fees, does it notify the customer of the right to a refund of such fees

and how to obtain the refund? (§ 229.16(c)(3)) Yes No
29. Does the bank refund the fees if the conditions listed in checklist item 27
above are met and the customer requests a refund? (§ 229.16.(c)(3)) Yes No

Exception-Based Holds

30. When invoking an exception hold for accounts other than new accounts,
does the bank provide the customer with a written notice that includes the

following?

A. The customer’s account number (§ 229.13(g)(1)(i)(A)) Yes No
B. The date and amount of the deposit (§ 229.13(g)(1)(i)(B)) Yes No
C. The amount of the deposit that is being delayed (§ 229.13(g)(1)(i)(C)) Yes No
D. The reason the exception was invoked (§ 229.13(g)(1)(i)(D)) Yes No
E. The day the funds will be available for withdrawal (unless the emergency-

conditions exception is invoked and the bank does not know when the
funds will become available) (§ 229.13(g)(1)(i)(E)) Yes No

31. Does the bank refrain from delaying funds availability beyond a reasonable
time period? (Note: Five days for local checks and six days for nonlocal
checks is considered reasonable.) (§ 229.13(h)(4)) Yes No

Exceptions

New Accounts (§ 229.13(a))

32. Does the bank’s definition of a new account comply with the definition under
section 229.13(a)(2)? (Note: If a customer has had another transaction
account at the bank within the thirty days prior to opening an account, the
customer does not qualify for the new-account exception.) Yes No

33. If the bank’s definition is different, does it delay availability to new-account
holders beyond the limits set forth in the regulation? Yes No

34. Do bank disclosures accurately reflect the bank’s practice for making
deposited funds available for new accounts? Yes No

35. Do cash deposits made in person to a bank employee become available for
withdrawal on the first business day following the day of deposit?
(§§ 229.13(a)(1)(i) and 229.10(a)(1)) Yes No
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36. Are cash deposits not made in person to a bank employee available for
withdrawal on the second business day following the day of deposit?
(§§ 229.13(a)(1)(i) and 229.10(a)(2))

37. Are electronic transfers into new accounts available for withdrawal on the
business day following the day the transfer is received? (§§ 229.13(a)(1)(i)
and 229.10(b))

38. Is the first $5,000 from any of the following types of check deposits available
for withdrawal from a new account not later than the first business day after
the day of the deposit, if the deposits meet the requirements of section
229.10(c)? (§ 229.13(a)(1)(ii)) (For more information, see checklist section
“Required Next-Day Availability.”)

. Treasury checks (§ 229.10(c)(1)(i))

. U.S. Postal Service money orders (§ 29.10(c)(1)(ii))

. Federal Reserve and Federal Home Loan Bank checks  (§229.10(c)(1)(iii))
. State or local government checks (§ 229.10(c)(1)(iv))

. Cashier’s, certified, and teller's checks (§ 229.10(c)(1)(v))

F. Traveler's checks (§ 229.10(c)(1)(v))

39. Is the amount of any deposit of the types listed in checklist item 38 exceeding
$5,000 available for withdrawal no later than the ninth business day following
the day of deposit? (§ 229.13(a)(1)(ii))

m o O @ >»

Large Deposits (§ 229.13(b))

40. If the bank invokes the large-deposit rule, does it do so for only that portion
of the aggregate local and nonlocal check deposits that exceeds $5,000 on
any one banking day? (§ 229.13(b))

41. Does the bank refrain from applying this exception to deposits made in cash,
to deposits made by electronic payment, or to checks that must receive
next-day availability under section 229.10(c)? (See commentary to section
229.13(b).)

42. Does the bank provide customers with a written notice of the longer delay?
(§ 229.13(g)(1))

Is the notice (§ 229.13(g)(2))

A. Provided at the time of the deposit, when the deposit is received in person
by an employee of the bank or

B. Mailed on or before the first business day after the day the bank learns of
the facts giving rise to the exception

Redeposited Checks (§ 229.13(c))

43. Does the bank refrain from applying the redeposited exception to the
following?

A. Checks that are returned because an indorsement is missing and are
subsequently indorsed and redeposited (§ 229.13(c)(1))

B. Checks that were returned because they were postdated but are not
postdated when redeposited (§ 229.13(c)(2))

44. Does the bank consider the day the check was redeposited to be the day
of deposit when determining when funds must be made available for
withdrawal? (commentary to section 229.13(c))
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Repeated Overdrafts (§ 229.13(d))

45. Does the bank impose longer holds for depositors who have a history of
overdrafts? Yes No

46. Does the bank invoke the repeated-overdraft exception only when the
account balance has been negative (or would have been negative had
checks or other charges been paid)

A. Six or more times during the preceding six months or (§ 229.13(d)(1)) Yes No

B. Two or more times during the preceding six months, if the amount of any
negative balance would have been $5,000 or more (§ 229.13(d)(2)) Yes No

47. Is this practice articulated in the bank’s written policy and initial disclosure
statement? (§ 229.16(a)) Yes No

48. When the bank imposes the longer delay, is the depositor notified of the
reason, in writing, at the time of deposit? If not, is a notice mailed on or before
the first business day after the day of the deposit or the day the bank learns
of the facts giving rise to the exception? (§ 229.13(g)) Yes No

49. Does the bank return the account to the normal availability schedule when
the account is no longer repeatedly overdrawn? (Note: Banks may use this
exception for six months after the last overdraft that made the depositor
eligible for the repeated-overdraft exception. See checklist item 46.)
(§ 229.13(d)) Yes No

Reasonable Cause to Doubt Collectibility (§ 229.13(e))

50. Does the bank refrain from applying the reasonable-cause exception to the
following? (§ 229.13(e)(1))

A. U.S. Treasury checks Yes No
B. U.S. Postal Service money orders Yes No
C. State and local government checks Yes No
D. On-us checks Yes No

51. When the bank invokes a reasonable-cause exception, does it provide the
customer with a written notice of exception at the time the deposit is made,
if the depositis made in person to an employee of the bank?  (§229.13(g)(1)(ii)) Yes No

52. If the deposit is not made in person to an employee of the bank, or if the hold
is placed because of information learned subsequent to the receipt of the
deposit, does the institution mail the exception notice to the customer?
(§ 229.13(g)(1)(ii)) Yes No

53. Does the bank retain a copy of each reasonable-cause exception notice,
along with a brief statement of the facts that led to the hold, for a period of two
years? (§ 229.13(g)(4)) Yes No

54. Does the depositary bank refrain from invoking the reasonable-cause
exception on the basis of the race or national origin of the depositor or the
class of the check? (§ 229.13(e)(1)) Yes No

55. Does the bank refrain from assessing a fee for any subsequent overdraft,
returned check, or other unpaid charge (or advise customers of their right to
a refund of such fees, and refund the fees upon request) if all of the following
conditions are met?

A. The depositary bank extended the availability period on the basis of its

belief that the check was uncollectible (§ 229.13(e)(1)) Yes No
B. The depositor was not provided with the written notice required by section
229.13(g)(1) at the time of deposit  (§ 229.13(e)(2)) Yes No
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56.

C. The overdraft or return would not have occurred if the availability period
had not been extended (§ 229.13(e)(2)(i))

D. The deposited check was finally paid by the paying bank (§ 229.13(e)(2)(ii))

Does the exception notice tell the customer where to direct a request for a
refund of the overdraft fees? (§ 229.13(e)(2))

Emergency Conditions (§ 229.13(f))

57.

58.

59.

60.

61.

Does the bank refrain from imposing emergency-condition holds on checks
subject to next-day availability under section 229.10(c)? (commentary to
§ 229.13(f))

Does the bank invoke the emergency-conditions exception only in the
following circumstances and when the bank has exercised necessary
diligence as circumstances require?

A. An interruption of communications or computer or other equipment
(§ 229.13(f)(1))

B. Suspension of payments by another bank (§ 229.13(f)(2))
C. War (§ 229.13(f)(3))
D. An emergency condition beyond the control of the bank (§ 229.13(f)(4))

Does the bank make funds available for withdrawal no later than a reasonable
period after the emergency has ended or within the time period established
by the temporary and permanent schedules, whichever is later?
(§ 229.13(h)(3)) (As stated in the commentary to section 229.13(h)(4), a
reasonable period is five business days for local checks and six for nonlocal
checks.)

Does the bank provide customers with a written notice of the longer delay?
(§ 229.13(g)(1))

Is the notice provided at the time of the deposit, if the deposit is received in
person by an employee of the bank, or is the notice mailed on or before the
first business day after the day the bank learns of the facts giving rise to the
exception? (§ 229.13(g)(1)(ii))

Miscellaneous

Calculated Availability—Nonconsumer Transaction Accounts
(§ 229.19(d))

62.

63.

Does the bank calculate funds availability for nonconsumer accounts on the
basis of a sample of the customer’s deposits? If it does, obtain a copy of the
bank’s formula for determining its availability schedule. Review a sample of
checks similar to that used by the bank to calculate funds availability and
answer the following questions:

A. Is the sample of checks large enough to accurately use the formula?

B. Does the formula accurately represent the average composition of the
customer’s deposits?

C. Does the specified percentage of available funds appear reasonable?
(Is a set percentage available the next business day, with remaining funds
available according to the customer’s deposit mix?)

Based on the sample, are the terms of availability for the account equivalent
to or more prompt than the terms outlined in the regulation?
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Payment of Interest

Review a copy of the bank’s availability schedule for check deposits credited
through the Reserve Bank or its correspondent bank. Determine the time that the
bank receives provisional credit for check deposits.

64. For each interest-bearing transaction account offered by the bank (for
example, NOW accounts and ATS accounts), does the bank begin to accrue
interest on the funds deposited no later than the business day on which the
bank receives provisional credit for the funds? (§ 229.14) Yes No
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Workpaper Appendix for Districts with

Banks Located outside the Continental U.S.

For deposits at offices located outside the continental United States, availability
may be extended one day under certain strictly defined circumstances and for
limited types of deposits. If a check is deposited at a bank office in Alaska, Hawaii,
Puerto Rico, or the U.S. Virgin Islands and the paying bank is not located in the
same jurisdiction, a one-day extension is permitted for deposits other than those
that must be available on the next business day. (Note: This extension applies
only to check deposits at bank offices located outside the continental United
States. Check deposits received at a bank inside the continental United States
but drawn on a bank located outside the continental United States, such as one
in Alaska or Hawaii, are not granted an extension.)

1. For offices located in Alaska, Hawaii, Puerto Rico, and the U.S. Virgin Islands,
does the bank extend availability for check deposits drawn on banks in other
states? (§ 229.11(e)(1))

2. If yes,

A. Is the extension limited to checks drawn on banks in a different state? (A
Hawaiian bank, for example, could receive a “local” check drawn on a bank
in Honolulu or a bank in San Francisco. Only the San Francisco check may
be delayed.) (§ 229.12(e)(2))

B. Is the extension limited to one day? (§ 229.12(e))
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Regulation DD
Truth in Savings

Background

Regulation DD, which implements the Truth in
Savings Act (TISA) (12 USC 4301 et seq.), became
effective in June 1993. The TISA was enacted in
December 1991 as subtitle F of the Federal Deposit
Insurance Corporation Improvement Act of 1991.
Amendments to the TISA were enacted in October
1992 in titles IX and XVI of the Housing and
Community Development Act of 1992 (Pub. L. 102-
550, 106 Stat. 3672).

In general, Regulation DD covers accounts held
by consumers at depository institutions. A con-
sumer account is an account such as a checking,
savings, or time account held by an individual
primarily for personal, family, or household pur-
poses. A depository institution is an institution
(other than a credit union) that either is federally
insured or is eligible to apply for federal insurance.

The purpose behind Regulation DD is to enable
consumers to make better-informed decisions
about their accounts at depository institutions
through the use of uniform disclosures. The disclo-
sures aid comparison shopping by informing con-
sumers about the fees, annual percentage vyield,
interest rate, and other terms for deposit accounts.
A consumer is entitled to receive disclosures about
his or her account upon request; when an account
is opened; when the terms of the account are
changed; before maturity, for most time accounts;
and when a periodic statement is sent. Also, insti-
tutions must pay interest on the full balance in
consumer accounts each day and must choose
between two methods of calculating the balance on
which interest is paid.

Payment of Interest

General Requirements

The interest rate is the annual rate of interest paid
on an account and does not reflect compound-
ing. In general, an institution pays interest through
the application of a periodic rate to an account
balance. Interest does not include the absorption of
expenses, forbearance in charging fees, or the
payment of bonuses.

An institution is not required to pay consumers
interest for the use of funds in an account. However,
if an institution does pay interest on an account, the
following rules apply:

e |nterest must be paid on the full principal
balance in the account each day. A daily rate of
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at least 1/365 (or 1/366 in a leap year) of the
interest rate must be applied to the balance. An
institution may apply a daily periodic rate that is
greater than 1/365 of the interest rate (for
example, a daily periodic rate of 1/360) as long
as it is applied 365 days a year.

Either the daily balance method or the average
daily balance method must be used to calculate
the balance on which interest is paid. The daily
balance method applies a daily periodic rate to
the entire principal balance every day. The
average daily balance method applies a daily
periodic rate to the average principal balance.
The average principal balance is the sum of the
entire principal balance for each day of a
specified period, divided by the number of days
in the period.

Consumers may be required to maintain a
minimum balance to earn interest. An institution
using the daily balance method may choose not
to pay interest for those days on which balances
drop below the required daily minimum balance.
An institution using the average daily balance
method may choose not to pay interest if the
average balance for the period falls below the
minimum. If an institution imposes a minimum
balance, it must use the same method to cal-
culate whether the minimum balance is met as
it uses to calculate interest. If it would benefit
consumers unequivocally, an additional method
(described in the commentary to the regulation)
may be used to determine if the minimum bal-
ance requirement is met.

An institution may choose how often it will credit
interest to interest-bearing accounts. It may also
choose whether to compound interest and, if it so
chooses, how often the compounding will occur.
If a consumer closes an account between
crediting dates, an institution may choose not to
pay accrued but uncredited interest.

Interest must begin to accrue no later than the
time at which the institution must begin accru-
ing interest for interest-bearing accounts under
section 606 of the Expedited Funds Availabil-
ity Act (12 USC 4005 et seq.) and Regula-
ion CC (12 CFR 229.14). In addition, once
interest starts to accrue, it must continue to
accrue until funds are withdrawn. However, an
institution need not pay interest (1) during a
grace period for automatically renewable time
accounts if the consumer decides during the
grace period not to renew the account or (2) after
maturity, for non-automatically renewable time
accounts.
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Terminology

Two terms are used to describe the rate paid to
consumers. The term annual percentage yield,
which must be used in account disclosures and
advertising, represents an annualized rate measur-
ing the total amount of interest paid on an account
based on the interest rate and the frequency of
compounding. The term annual percentage yield
earned represents an annualized rate that is tied
directly to the amount of interest earned and the
account balance for the period covered by the
periodic statement; it reflects the relationship
between the amount of interest actually earned
and the average balance in the account for the
statement period or, in limited cases, for the
interest-accrual period.

Account Disclosures

General Disclosure Requirements

Account disclosures must be in writing; must reflect
the legal obligation, or the contract between the
parties; and must be in a form that consumers can
retain. The information must be presented clearly
and conspicuously, so that consumers can readily
understand the terms of the account. An institution
may have a separate disclosure for each type of
account or may combine Regulation DD disclo-
sures for several accounts in a single document
(for example, in a brochure that describes several
variations of NOW accounts). If the disclosures are
combined, it must clear which disclosures apply to
the consumer’s accounts.

Regulation DD requires specific terminology for
three figures. First, the annual percentage yield
must be labeled as such in account disclosures
and advertisements. Second, the interest rate must
be labeled as such if it is used in account
disclosures and advertisements. Finally, the annual
percentage yield earned must be labeled as such
on periodic statements.

The annual percentage yield and the annual
percentage yield earned must be shown to two
decimal places and rounded to the nearest one-
hundredth of 1 percent (.01 percent). (For example,
an annual percentage yield of 5.644 percent would
be shown as 5.64 percent, and a yield of 5.645 per-
cent would be shown as 5.65 percent.) The same
rule applies to interest rates except that the
contract interest rate may be shown at more than
two decimal places in account disclosures.

The annual percentage yield and annual percent-
age yield earned are considered accurate if they
are no more than 1/20 of 1 percent (.05 percent)
above or below the actual annual percentage yield
as determined in accordance with appendix A to
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Regulation DD (Annual Percentage Yield Calcula-
tion). An institution may not purposely incorporate
the tolerance as part of its calculations. There is no
corresponding tolerance for the accuracy of the
interest rate.

Provision of Disclosures

An institution must provide an account disclosure
to a consumer before an account is opened or a
service is provided, whichever is earlier. If the
consumer is not present when an account is
opened, the disclosure must be mailed or delivered
within ten business days of the time the account is
opened. An institution must also provide a disclo-
sure to a consumer for each account for which the
consumer requests information.

Disclosures must be accurate when provided to
consumers. For disclosures given upon request,
the annual percentage yield and maturity of time
accounts are accurate if the institution provides an
annual percentage yield and interest rate that are
current within the most recent seven calendar
days, a statement that the rates are accurate as of
a given date, and a telephone number to call for
rates currently available.

Content of Disclosures

The following information must be disclosed, as
applicable:

Rate information—The annual percentage yield
(computed in accordance with part | of appendix A
to Regulation DD), using that term; and the interest
rate, using that term (The corresponding periodic
rate is the only other rate that may be disclosed.)

e For fixed-rate accounts, the period of time the
interest rate will be in effect after the account is
opened

— For stepped-rate and tiered-rate accounts, all
annual percentage yields and interest rates

— A stepped-rate account has two or more
interest rates that take effect in succeeding
periods and are known when the account is
opened. Asingle, composite annual percent-
age yield must be disclosed along with the
interest rates and the time periods during
which each rate will apply.

— A tiered-rate account has two or more
interest rates that are applicable to speci-
fied balance levels. The interest rate and the
corresponding annual percentage yield for
each balance level must be disclosed.

e For variable-rate accounts—A variable-rate
account is an account for which the interest rate
may change after the account is opened, unless
the institution contracts to give at least thirty
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calendar days’ advance written notice of a rate
decrease. Variable-rate accounts include those
for which the rate change is determined by
reference to an index, by use of a formula, or
merely at the discretion of the institution. If an
institution offers variable-rate accounts, it must
disclose the following:

— That the interest rate and annual percentage
yield may change

— How the interest rate is determined—If an
institution reserves the right to change rates
and does not tie changes to an index, it must
disclose the fact that rate changes are solely
within the institution’s discretion.

— The frequency with which the interest rate may
change—An institution that reserves the right
to change rates at any time must state that
fact.

— Any limit on the amount the interest rate will
change at any one time or during a specified
period

Compounding and crediting interest—If an institu-
tion compounds or credits interest, it must disclose
the frequency, such as daily, monthly, or quarterly.
In addition, an institution must disclose if consum-
ers will forfeit interest if they close an account
before accrued interest has been credited.

Balance information

e Minimum balance requirements—An institution
must disclose any minimum balance required to
open the account, to avoid the imposition of fees,
or to obtain the annual percentage yield. An
institution must also describe how it determines
any minimum balance, except the balance to
open the account.

e Balance-computation method—An institution
must describe the method it uses to compute the
balance on which interest on the account is
calculated.

When interest begins to accrue—An institution must
state when interest begins to accrue.

Fees—An institution must disclose the amount of all
fees that may be assessed in connection with the
account, including maintenance fees; fees related
to deposits or withdrawals, whether by check or
electronic transfer; fees for special account ser-
vices; and fees to open or close accounts. The
institution must also disclose the conditions under
which the fees may be charged.

Transaction limitations—An institution must state
any limitations on the number or dollar amount of
deposits to, withdrawals from, or checks written
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on an account during a specified time period. If
withdrawals from or deposits to time accounts are
not allowed, that fact must be disclosed.

Features of time accounts—For time accounts, an
institution must make the following disclosures:

e Time requirements—Except when responding to
requests for disclosures, an institution must state
the account’s maturity date.

e Early withdrawal penalties—An institution must
disclose that an early withdrawal penalty will, or
may, be imposed; how the penalty is calculated;
and the conditions under which the penalty will
be assessed.

e \Withdrawal of interest prior to maturity—If interest
on the time account is compounded during the
account’s term, an institution must disclose that
the annual percentage yield assumes that inter-
est will remain on deposit until account maturity
and that a withdrawal will reduce the earnings on
the account.

e Renewal policies—An institution must state
whether or not a time account will automatically
renew at maturity. If the account will renew
automatically, the institution must disclose
whether a grace period will be provided and, if it
will be, the length of the grace period. For
non-automatically renewable time accounts, the
institution must disclose whether interest will be
paid after maturity if the account is not renewed.

Bonuses—If bonuses are offered on accounts, an
institution must state the amount and type of bonus,
when the bonus will be paid, and any minimum
balance or time requirements that must be met in
order to obtain the bonus.

Subsequent Disclosures

Notices of a Change in Terms

If an institution changes a term that is required to be
disclosed for an account and the change might
reduce the annual percentage yield or otherwise
adversely affect consumers, the institution must
send a written notice thirty calendar days before
the effective date of the change. Institutions are not
required to send rate-change notices for variable-
rate accounts or for time accounts with maturities of
one month or less. In addition, institutions are not
required to send change-in-terms notices in con-
nection with an increase in check-printing fees.

Notices for Maturing Time Accounts
(Also see table)

Regulation DD requires an institution to provide
disclosures for certain maturing time accounts.
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Disclosure Requirements for Maturing Time Accounts

Account maturity period

Automatically renewable (“rollover”)
time accounts

Non-automatically renewable (“non-rollover”)
time accounts

More than 1 month but
less than or equal to 1
year

Timing:

30 calendar days before maturity or

20 calendar days before end of grace period,
if a grace period of at least 5 calendar days is

provided

Content:

For existing accounts
e The maturity date of the account

For accounts that may be renewed

e The interest rate and APY (or a statement
that rates have not been determined,
when they will be determined,
telephone number for consumers to call

for rates)
e Full disclosures (as stated in
230.4(b) of the regulation)

e Any changes in terms from the existing

account
e The maturity of the account

No notice required

and a

section

More than 1 year

Timing:

Timing:

Same as for accounts having a maturity of | 10 calendar days before maturity

more than 1 month but not more than 1 year

Content:

For existing accounts
e The maturity of the account

For accounts that may be renewed

Content:

Maturity date, and whether or not interest will
be paid after maturity

e Full disclosures (as stated in section

230.4(b) of the regulation)

If the annual percentage yield and interest rate for
a renewing time account are not known when
the maturity notice must be sent, the institution may
explain that this information is not available and
provide the date when the yield and rate
will become known plus a telephone number
consumers may call to learn about the new yield
and rate.

e |f an automatically renewable time account has a
maturity of more than one year, an institution
must provide the maturity date for the existing
account and all disclosures required for a new
account. These disclosures must be sent either
(1) thirty calendar days before the scheduled
maturity date or (2) twenty calendar days before
the end of a grace period following maturity, as
long as the grace period is at least five days.

e |f an automatically renewable time account has a
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maturity of more than one month but not more
than one year, an institution must either (1) pro-
vide the disclosures required for automatically
renewable time accounts with maturities of more
than one year or (2) disclose the maturity dates
for the new and maturing accounts and any
difference between the terms of the new account
and those required to be disclosed for the
existing account. The time frames within which
these disclosures must be sent are the same as
those for automatically renewable time accounts
with a maturity of more than one year.

If a non-automatically renewable time account
has a term longer than one year, an institution
must send a notice ten calendar days before
maturity that states the maturity date of the
existing account and whether interest will be
paid after maturity.
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Periodic-Statement Disclosures

Regulation DD does not require an institution to
send periodic statements to consumers, but if it
does, the statement must include certain informa-
tion. An institution is considered to be providing
periodic statements to consumers if its statements
set forth account information and are provided to
consumers on a regular basis four or more times a
year. Statements providing information to consum-
ers about time accounts and passbook savings
accounts are not covered.

An institution that provides periodic statements
must disclose the following information for the
statement period, as applicable:

* Annual percentage yield earned—An institution
must disclose the annual percentage yield
earned (computed in accordance with appendix
A, part Il, of the regulation), using that term.

e Amount of interest—An institution must show the
amount of interest earned during the statement
period.

e Fees—An institution must disclose fees (re-
quired to be disclosed under section 230.4(b)(4))
that have actually been debited to the account
during the period, itemized by type and dollar
amount.

e Length of period—An institution must disclose
the total number of days in the statement period.
Alternatively, the institution may state the begin-
ning and ending dates of the statement period,
as long as it is clear whether or not both of these
days are included in the period.

e For institutions that use the average daily bal-
ance method and that calculate interest for a
period other than the statement period, the
annual percentage yield earned and the interest
earned must be based on that other period.

Advertising

An advertisement is any commercial message
appearing in any medium (for example, news-
paper, television, lobby boards, and telephone
response machines) if it directly or indirectly pro-
motes the availability of an account. Regulation DD
permits abbreviated disclosure requirements for
advertisements made through broadcast or elec-
tronic media, such as radio and television; outdoor
media, such as billboards; and telephone response
machines. Limited disclosure rules apply to signs
inside the institution’s premises. If such an indoor
sign states a rate of return, it must state the rate
as an annual percentage yield, using that term
or the abbreviation APY. Indoor signs must also
contain a statement advising consumers to contact
an employee for further information about applica-
ble fees and terms.
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An institution may not make any misleading or
inaccurate statements in its advertisements. Using
the term profit, for example, which implies a return
on an investment, is a misleading advertisement.
Using the term free or no-cost (or a similar term) to
describe an account is misleading if any mainte-
nance or activity fee might be imposed on the
account.

If any rate or yield is advertised, it must be stated
as an annual percentage yield (computed in
accordance with appendix A, part |). The interest
rate that corresponds to the advertised annual
percentage yield may be displayed (using the term
“interest rate”) in conjunction with the annual
percentage yield, but not more conspicuously. The
annual percentage yield may be abbreviated as
APY if the term is printed or stated in full elsewhere
in the advertisement.

An institution triggers additional disclosure re-
quirements if advertisements display either an
annual percentage yield or a bonus. For example,
advertisements that contain annual percentage
yield information must disclose the following, as
applicable:

e Variable rates—For a variable-rate account,
advertisements must display the fact that the rate
may vary after the account is opened.

e Time period the annual percentage yield is
offered—An institution must state how long the
advertised annual percentage yield is offered, for
example, “from March 7 through March 13,” or
that the APY is accurate as of a specified date,
for example, “annual percentage yield effective
as of March 7.”

e Minimum balances—If the account must have a
minimum balance to obtain the advertised annual
percentage yield, the minimum balance must be
stated.

e Minimum opening deposit—An institution must
state any minimum opening deposit requirement.

e FEffect of fees—An institution must state that fees
could reduce earnings on the account.

e Features of time accounts—The term of a time
account (“three months,” for example) must be
stated. An institution must also state if a penalty
will (or may) be imposed for early withdrawals.
For accounts with a maturity of more than one
year that do not compound interest on an annual
or more-frequent basis, disclosures must also
state any required interest payouts.

e Bonus—If a bonus is advertised, an institution
must disclose (1) any time requirement to obtain
the bonus, (2) when the bonus will be provided,
(3) any required minimum balance to open the
account or obtain the bonus, and (4) the annual
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percentage yield (which disclosure in turn trig-
gers additional disclosures).

For advertisements that are subject to abbrevi-
ated or limited requirements (such as advertise-
ments in certain media or on indoor signs), see
section 230.8(e) of the regulation.

Effect on State Laws

Regulation DD preempts state law requirements
that are inconsistent with the requirements of the
Truth in Savings Act or Regulation DD. A state law is
inconsistent if it contradicts the definitions, disclo-
sure requirements, or interest-calculation methods
outlined in the act or the regulation. The regulation
also provides that interested parties may request
the Board to determine if a state law is inconsistent
with the TISA.

Record Retention

An institution must retain records regarding compli-
ance with Regulation DD for a minimum of two
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years after disclosures are required to be made or
actions are required to be taken. It must keep
evidence that disclosures were provided but is not
required to keep a copy of each disclosure
provided to every consumer. Instead, an institution
can establish compliance by demonstrating that it
has established procedures for providing disclo-
sures, has followed the procedures, and has
retained sample disclosures, copies of advertise-
ments and change-in-terms notices, and informa-
tion about interest rates and APYs offered. An
institution must keep sufficient rate and balance
information to enable examiners to verify the
amount of interest paid on an account.

Records may be stored by use of microfiche,
microfilm, magnetic tape, or other methods capable
of accurately retaining and reproducing information
(for example, computer files). An institution need
not retain disclosures in hard copy, as long as
enough information is retained to reconstruct the
required disclosures or other records.
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Examination Objectives and Procedures

EXAMINATION OBJECTIVES

1. To verify that the institution has procedures in
place to ensure compliance with all provisions
of the regulation

2. To verify that all required deposit account
disclosures are accurate, reflect the terms of
the legal obligation between the consumer and
the institution, and are provided to consumers
on a timely basis

3. To verify that the institution complies with the
subsequent disclosure requirements of the
regulation, including change-in-terms and ma-
turity notices

4. To verify that periodic statements provided for
deposit accounts accurately disclose all
required information

5. To verify that the method used by the institution
to calculate interest payments is permissible,
and to verify the accuracy of other calculations
(for example, the methods used to calculate
daily balances, average daily balances, and
minimum balances)

6. To determine that the institution’s advertise-
ments are not misleading or inaccurate and
that they include all required information

EXAMINATION PROCEDURES

Management and Policy-Related
Procedures

1. Determine the extent and adequacy of the
institution’s policies, procedures, and prac-
tices for ensuring compliance with the regula-
tion, including whether the institution has an
adequate mechanism in place to monitor the
effectiveness of its compliance with the
regulation.

2. Determine the extent and adequacy of the
training received by individuals whose respon-
sibilities relate to compliance with the regula-
tion. Review any training materials pertaining
to the regulation.

3. Determine the institution’s procedures or poli-
cies for ensuring that account disclosure
information is provided to new and potential
deposit account customers within the appro-
priate time frames.

4. Determine if the institution’s procedures en-
sure subsequent disclosure of any changes in
terms that must be disclosed under section
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230.4(b). Determine that exceptions to notice
requirements are limited to those set forth in
section 230.5(a)(2).

5. Determine if the institution’s method of paying
interest is permissible. Review the dates on
which interest begins to accrue on deposits to
accounts, and determine if hold times comply
with the Expedited Funds Availability Act.

6. Determine if the institution’s advertising poli-
cies are consistent with the requirements of the
regulation.

Transaction-Related Procedures

Examination procedures call for testing the insti-
tution’s procedures, policies, and practices with
respect to the regulation.

The examiner should review a sample of the
deposit account disclosures and notices required
by the regulation and a sample of the institution’s
advertisements. The examiner should use judg-
ment in deciding how large each sample should
be. The sample size for each type of required
action, deposit account disclosure, and advertise-
ment should be increased until the examiner is
confident that all aspects of the institution’s activi-
ties and policies that are subject to the regulation
are reviewed.

Account Disclosures

7. Determine the types of deposit accounts
offered by the institution to consumers (includ-
ing accounts usually offered to commercial
customers that may occasionally be offered to
consumers) as well as the characteristics of
each type of deposit account (for example,
bonuses offered, minimum balances, balance-
computation method, frequency of interest
crediting, fixed or variable rates, fees imposed,
and frequency of periodic statements).

8. Review each deposit account disclosure to
determine whether the contents are accurate,
include all information required by the regula-
tion, and reflect the legal obligation between
the consumer and the institution.

9. Determine whether the institution provides the
required deposit account disclosures on a
timely basis in connection with the opening of
an account or upon request.

Reg. DD e 7 (1/06)



Truth in Savings: Examination Objectives and Procedures

Notice of Change in Terms and
Notice before Maturity

10. Determine whether the institution sends out
change-in-terms notices to consumers at least
thirty calendar days in advance of the effective
date of any change that may reduce the APY or
that otherwise adversely affects consumers.
Review a sample of these notices to ensure
that they include all required information and
are sent on a timely basis.

11. For time accounts, determine whether the
institution sends out notices before maturity.
Review a sample of these notices to ensure
that they contain all required information and
are sent on a timely basis.

Periodic-Statement Disclosures

An institution is not required to send a periodic
statement; however, if it does, it must comply with
the provisions of the regulation concerning periodic
statements.

12. Determine the accounts for which the institu-
tion sends periodic statements and the fre-
quency with which the statements are sent.

13. Obtain and review a sample of periodic
statements for each type of deposit account
that illustrate the various activities permitted for
each type of account. Determine if the periodic
statements include all required disclosures
and that the disclosures are accurate.

Payment of Interest

14. Review a sample of each type of deposit
account to determine whether the institution’s
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method of calculating interest complies with
the regulation.

15. Determine if interest begins to accrue no later
than the business day specified for interest-
bearing accounts in section 606 of the Expe-
dited Funds Availability Act (Regulation CC)
and that interest accrues until the day funds
are withdrawn.

16. Determine that accrued interest is not forfeited
when a consumer closes his or her account
before interest is credited unless this practice
is stated in the initial account disclosures.

Advertising Requirements

17. Determine the types of advertisements placed
by the institution, including, but not limited to,
radio, television, and newspaper ads; bro-
chures; and statement stuffers.

18. Review a sample of each type of advertise-
ment to determine if the advertisements are
misleading or inaccurate or misrepresent
the deposit contract. In addition, verify that
the advertisements include all required
disclosures.

Record-Retention Requirements

19. Review a sample of the institution’s records,
including rate information and advertising, to
determine whether the institution has main-
tained evidence of compliance for a minimum
of two years after disclosures are required to
be made or action is required to be taken.
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Examination Checklist

General Disclosure Requirements—Section 230.3

1. a. Does the institution make the required disclosures clearly and conspicu-
ously in writing and in a form the consumer may keep? (§ 230.3(a)) Yes No N/A

b. If the disclosures required by the regulation are combined with
disclosures for the institution’s other accounts, is it clear which disclosures
are applicable to the consumer’s account? (§ 230.3(a)) Yes No N/A

2. Do the disclosures reflect the terms of the legal obligation between the
consumer and the institution? (§ 230.3(b)) Yes No N/A

3. When orally responding to a consumer’s inquiry about interest rates, does the
institution state the annual percentage yield? (§ 230.3(e)) Yes No N/A

4. Are all annual percentage yields accurate to within .05% above or below the
annual percentage yield determined in accordance with appendix A of the
regulation? (§ 230.3(f)(2)) Yes No N/A

Account Disclosures—Section 230.4

5. a. Does the institution provide initial disclosures before an account is opened
or a service is provided, whichever is earlier? (§ 230.4(a)(1)) Yes No N/A

b. If the consumer is not present, does the institution mail or deliver the
disclosures no later than 10 business days after the account is opened or

the service is provided? (§ 230.4(a)(1)) Yes No N/A
6. a. Does the institution provide account disclosures to consumers upon
request? (§ 230.4(a)(2)(i)) Yes No N/A

b. If a consumer request is not made in person, does the institution mail or
deliver the account disclosures within a reasonable time after it receives

the request? (§ 230.4(a)(2)(i)) Yes No N/A
c. In providing disclosures upon request, does the institution do the
following?
e Specify an interest rate and APY that were offered within the most recent
7 calendar days Yes No N/A
e State that the rate and yield are accurate as of an identified date Yes No N/A

e Provide a telephone number consumers may call to obtain current rate
information (§ 230.4(a)(2)(ii)(a)) Yes No N/A

7. Do account disclosures include the following rate information (as applica-
ble)? (§ 230.4(b)(1)(1))

a. The annual percentage yield and interest rate, using those terms Yes No N/A
b. For fixed-rate accounts, the period of time the interest rate will be in effect Yes No N/A

8. Do disclosures for variable-rate accounts include the following?

(§ 230.4()(1)(i)

a. The fact that the interest rate and APY may change Yes No N/A
b. How the interest rate is determined Yes No N/A
c. The frequency with which the interest rate may change Yes No N/A
d. Any limitation on the amount the interest rate may change Yes No N/A
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9.

10.

1.

12.

13.

14.

15.

16.

17.

Do the account disclosures describe the frequency with which interest is
compounded and credited? (§ 230.4(b)(2)(i))

Do the account disclosures include a statement that interest will not be paid
if the consumer closes the account before accrued interest is credited?
(§ 230.4(b)(2)(ii))

a. Do the account disclosures describe the minimum balance requirements
necessary to open an account, avoid the imposition of a fee, or obtain the
APY disclosed?

b. Do the account disclosures state how the minimum balance requirement
(except the balance to open the account) is determined for these
purposes? (§ 230.4(b)(3)(i))

Do the account disclosures include an explanation of the balance-
computation method used to calculate interest on the account?
(§ 230.4(b)(3)(ii))

Do the account disclosures state when interest begins to accrue on noncash
deposits? (§ 230.4(b)(3)(iii))

Do the account disclosures state the amount of any fee that may be imposed
in connection with the account (or how the fee will be determined) and the
conditions under which the fee may be imposed? (§ 230.4(b)(4))

Do the account disclosures include any limitations on the number or dollar
amount of withdrawals or deposits? (§ 230.4(b)(5))

For time accounts, do the account disclosures include the following?
(§ 230.4(b)(6))

a. The maturity date (§ 230.4(b)(6)(i))
b. Early withdrawal penalties (§ 230.4(b)(6)(ii))
c

. If compounding occurs and interest may be withdrawn during the term, a
statement that the APY assumes that interest remains on deposit and that
a withdrawal will reduce earnings (§ 230.4(b)(6)(iii))

d. Information regarding renewal policies: (§ 230.4(b)(6)(iv))
e Whether the account will renew automatically

e |f the account renews automatically, whether there is a grace period
and, if so, the length of the grace period

e |f the account does not renew automatically, whether interest will be
paid after maturity

Do account disclosures state the amount or type of any bonus and the
conditions under which the bonus will be paid? (§ 230.4(b)(7))

Subsequent Disclosures—Section 230.5

18.

19.

a. Does the institution provide advance notification to depositors of any
change to a term required to be disclosed under section 230.4(b) if the
change may reduce the APY or adversely affect the consumer?

b. Does the notice include the effective date of the change?

c. Is the notice mailed or delivered at least 30 days before the effective date
of the change? (§ 230.5(a)(1))

Are exceptions to the notice requirements limited to the following?
a. Variable-rate changes (§ 230.5(a)(2)(i))
b. Check-printing fees (§ 230.5(a)(2)(ii))
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c. Short-term time accounts (1 month or less) (§ 230.5(a)(2)(iii)) Yes No N/A

20. Are the proper subsequent disclosures provided for the following time
accounts?

a. Accounts with maturities of more than 1 year that renew automatically

(§ 230.5(b)(1)) Yes No N/A
b. Accounts with maturities of more than 1 month but not more than 1 year

that renew automatically (§ 230.5(b)(2)) Yes No N/A
c. Accounts with maturities of more than 1 year that do not renew

automatically (§ 230.5(d)) Yes No N/A

Periodic-Statement Disclosures—Section 230.6

21. a. Is the annual percentage vyield earned disclosed on the periodic

statement, using that term? Yes No N/A

b. Is the APY earned calculated in accordance with appendix A of the
regulation? (§ 230.6(a)(1)) Yes No N/A

22. Is the amount of interest earned during the statement period accurately
disclosed? (§ 230.6(a)(2)) Yes No N/A

23. Are the fees required to be disclosed under section 230.4(b) that were
debited to the account during the statement period itemized by dollar and

type? (§ 230.6(a)(3)) Yes No N/A
24. |s the total number of days in the statement period, or the beginning and
ending dates of the period, disclosed? (§ 230.6(a)(4)) Yes No N/A

25. If the institution uses the average daily balance method and calculates
interest for a period other than the statement period, is the APY earned and
the amount of interest earned based on that period rather than the statement
period? (§ 230.6(b)) Yes No N/A

Payment of Interest—Section 230.7

26. Does the institution calculate interest on the full amount of principal in the
account each day by using either the daily balance method or the average
daily balance method? (§ 230.7(a)(1)) Yes No N/A

27. Does the institution use the same method to determine any minimum balance
required to earn interest as it uses to determine the balance on which interest
is calculated? (§ 230.7(a)(2)) Yes No N/A

28. a. Does interest begin to accrue no later than the business day specified for
interest-bearing accounts in section 606 of the Expedited Funds
Availability Act? Yes No N/A

b. Does interest accrue until the day the funds are withdrawn? (§ 230.7(c)) Yes No N/A

Advertising Requirements—Section 230.8

29. a. Do the advertisements refrain from misleading or inaccurate statements,
and do they accurately represent the deposit contract? Yes No N/A

b. Do the advertisements refrain from using the term “free” or “no cost” if any
maintenance or activity fee may be imposed? Yes No N/A

c. Do the advertisements refrain from using the word “profit” when referring
to interest paid on an account? (§ 230.8(a)) Yes No N/A
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30. a. If the institution advertises rates on accounts, are the rates stated as
annual percentage yields? Yes No N/A

b. If the institution uses the abbreviation “APY,” has the term “annual
percentage yield” been stated at least once in the advertisement? Yes No N/A

c. If the institution states the interest rate, using that term, in conjunction with
the APY, is it not more conspicuous than the APY? (§ 230.8(b)) Yes No N/A

d. Are the annual percentage yields and interest rates rounded to the
nearest one-hundredth of 1 percent (.01%) and expressed to two decimal
places? (§ 230.3(f)(1)) Yes No N/A

31. If the institution advertises tiered-rate accounts, does the institution state all
the APYs, including ranges where applicable, as well as the corresponding
minimum balance requirements? (§ 230.8(b)) Yes No N/A

32. If the institution advertises stepped-rate accounts, does the institution
accurately disclose the APY? (§ 230.8(b)) Yes No N/A

33. If the institution’s deposit advertisements state the APY, are the following
disclosures stated clearly and conspicuously to the extent applicable?

a. Variable-rate notice (§ 230.8(c)(1)) Yes No N/A
b. Time the APY is offered (§ 230.8(c)(2)) Yes No N/A
c. Minimum balance to obtain the APY (§ 230.8(c)(3)) Yes No N/A
d. Minimum opening deposit (§ 230.8(c)(4)) Yes No N/A
e. Effect of fees (§ 230.8(c)(5)) Yes No N/A
f. For time accounts, the following features: (§ 230.8(c)(6))

e Time requirements (§ 230.8(c)(6)(i)) Yes No N/A

e Applicable early withdrawal penalties (§ 230.8(c)(6)(ii)) Yes No N/A

34. If a bonus is stated in an advertisement, does the advertisement state the
following information, as applicable?

a. The annual percentage yield, using that term  (§ 230.8(d)(1)) Yes No N/A
b. Time requirement to obtain the bonus (§ 230.8(d)(2)) Yes No N/A
c. Minimum balance required to obtain the bonus (§ 230.8(d)(3)) Yes No N/A

d. Minimum balance required to open the account (if that amount is greater
than the minimum balance necessary to obtain the bonus) (§ 230.8(d)(4)) Yes No N/A
e. When the bonus will be provided (§ 230.8(d)(5)) Yes No N/A

35. Are exemptions to the requirements made for those media set forth under
section 230.8(e)? Yes No N/A

Record-Retention Requirements—Section 230.9

36. Has the institution retained evidence of compliance for a minimum of 2 years
after the date disclosures are required to be made or action is required to be
taken? (§ 230.9(c)) Yes No N/A
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Regulation C

Home Mortgage Disclosure

Background

Regulation C (12 CFR 203) implements the Home
Mortgage Disclosure Act (HMDA), which was
enacted by Congress in 1975. The period 1988
through 1992 saw substantial changes to HMDA.
Especially significant were the amendments to the
act resulting from the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989 (FIRREA).
The FIRREA amendments expanded coverage to
many independent nondepository mortgage lend-
ers in addition to the previously covered banks,
savings associations, and credit unions. Coverage
of independent mortgage bankers was further
expanded in 1993 with implementation of amend-
ments contained in the Federal Deposit Insurance
Corporation Improvement Act of 1991 (FDICIA). For
a detailed discussion of the history of HMDA, see
the Federal Financial Institutions Examination Coun-
cil's web site (www.ffiec.gov/hmda/history2.htm).

HMDA grew out of public concern about credit
shortages in certain urban neighborhoods. Con-
gress believed that some financial institutions had
contributed to the decline of some geographic
areas by their failure to provide adequate home
financing to qualified applicants on reasonable
terms and conditions. Thus, one purpose of HMDA
and Regulation C is to provide the public with
information that will help show whether financial
institutions are serving the housing credit needs of
the neighborhoods and communities in which they
are located. A second purpose is to aid public
officials in distributing public-sector investments so
as to attract private investment to areas where it is
needed. A third purpose is to assist in identifying
possible discriminatory lending patterns and
enforcing anti-discrimination statutes.

As the name implies, HMDA is a disclosure law. It
relies on public scrutiny for its effectiveness. It does
not prohibit any specific lender activity, and it does
not establish a quota for mortgage lending in any
metropolitan statistical area (MSA) or other geo-
graphic area defined by the Office of Management
and Budget.

Lenders must report data on loan originations,
applications, and purchases as well as requests
under a preapproval program (as defined in
section 203.2(b) of Regulation C) if the preapproval
request is denied or results in the origination of a
home purchase loan. They must also report the
ethnicity, race, gender, and gross income of
mortgage applicants and borrowers. In addition,
lenders must report information on the pricing of
each loan and whether the loan is subject to
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the Home Ownership and Equity Protection Act
(15 USC 1639). Additionally, lenders must identify
the type of purchaser for each mortgage loan they
sell. Some lenders have the option of indicating the
reasons for their decision to deny a loan applica-
tion. (Lenders regulated by the Office of the
Comptroller of the Currency or the Office of Thrift
Supervision must indicate the reasons for denial.)

Regulation C requires institutions to report lend-
ing data to their supervisory agencies on a loan-
by-loan and application-by-application basis by
way of a “register” reporting format. The supervi-
sory agencies, through the Federal Financial Insti-
tutions Examination Council (FFIEC), compile this
information to produce individual disclosure state-
ments for each institution and aggregate reports for
all covered institutions within each MSA. In addi-
tion, the FFIEC produces other aggregate reports
that show lending patterns by median age of
homes and by the central-city or non-central-city
location of the property. The public can obtain the
individual disclosure statements and the aggre-
gate reports from the FFIEC or from central
depositories located in each MSA. Individual dis-
closure statements can also be obtained from
financial institutions.

Applicability

Regulation C covers two categories of financial
institutions. One is depository institution, which the
regulation defines as a bank, savings association,
or credit union that

e On the preceding December 31 had assets in
excess of the annually published asset threshold,

e On the preceding December 31 had a home or
branch office in an MSA,

* |In the preceding calendar year originated at
least one first-lien home purchase loan (or a
refinancing of such a loan) on a one- to
four-family dwelling, and

e Meets one of the following criteria: (1) the
institution is federally insured or regulated,
(2) the mortgage loan referred to is federally
guaranteed, insured, or supplemented, or (3) the
institution intended to sell the loan to Fannie Mae
or Freddie Mac.

The other category is for-profit, nondepository
mortgage lending institution. A for-profit, nonde-
pository mortgage lending institution is covered by
Regulation C if

® In the preceding calendar year, it originated
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home purchase loans (including refinancings of
home purchase loans) that either (1) totaled
10 percent or more of its loan origination volume,
measured in dollars, or (2) totaled $25 million or
more,

e Onthe preceding December 31, it had a home or
branch office in an MSA!, and

e Either (1) on the preceding December 31, it had
total assets of more than $10 million, counting
the assets of any parent corporation, or (2) in the
preceding calendar year, it originated at least
100 home purchase loans or refinancings of
home purchase loans.

For purposes of this discussion and the exami-
nation procedures, the term “financial institution”
signifies both a depository institution and a nonde-
pository institution. The term “mortgage lending
institution” applies to majority-owned mortgage
lending subsidiaries of depository institutions and,
since 1990, to independent mortgage companies.
Mortgage lending subsidiaries of bank and savings
and loan holding companies, as well as of savings
and loan service corporations, have been covered
by HMDA since 1988. Mortgage lending subsidi-
aries are treated as entities distinct from their
“parent” and must file separate reports with their
parent’s supervisory agency.

The Board may exempt from Regulation C a
state-chartered or state-licensed financial institu-
tion that is covered by a substantially similar state
law that contains adequate provision for enforce-
ment by the state. As of January 1, 2005, no
exemptions were in effect.

Compilation of Loan Data

For each calendar year, a financial institution must
report data on its applications that resulted in
originations of
e Home purchase loans
e Home improvement loans
e Refinancings

Data must also be reported for loan purchases.

In addition, data must be reported for applications
that did not result in originations:

e Applications that were approved by the institu-
tion but were not accepted by the applicant

e Applications that were denied, withdrawn, or
closed for incompleteness

Finally, data must be reported on certain denials
of requests for preapproval of a home purchase

1. The institution may or may not have a physical presence in
the MSA (section 203.2(c)(2)).
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loan under a program whereby a lender issues
a written commitment covering a specific period
of time to lend a creditworthy borrower up to a
specific amount.

Loans secured by real estate that are neither
refinancings nor made for home purchase or home
improvement need not be reported.

Loan Information

For each application, financial institutions must
identify the purpose of the requested or originated
loan (home purchase, home improvement, or
refinancing), the lien status of the property relating
to the application, and whether the property will be
owner-occupied as a principal dwelling. Regula-
tion C defines terms as follows:

* Dwelling—A residential structure that may or
may not be attached to real property located in a
state, the District of Columbia, or the Common-
wealth of Puerto Rico, including an individual
condominium or cooperative unit, a mobile or
manufactured home, and a multifamily structure
such as an apartment building

e Home purchase loan—A loan secured by a
dwelling and made for the purpose of purchas-
ing that (or another) dwelling

e (Home improvement loan—A loan that is to be
used at least in part for the purpose of repairing,
rehabilitating, remodeling, or improving a dwell-
ing or the real property on which the dwelling is
located (Home improvement loans not secured
by a dwelling are to be reported only if the
institution classifies the loan as a home improve-
ment loan; dwelling-secured home improvement
loans are to be reported without regard to
classification.)

® Refinancing—A transaction in which a new
obligation satisfies and replaces an existing
obligation by the same borrower. To determine
whether or not a loan is covered by HMDA, the
existing obligation must be a home purchase
loan and both the new and the existing obliga-
tions must be secured by a first lien on a
dwelling. For reporting purposes, both the exist-
ing and new obligations must be secured by a
lien on a dwelling.

Financial institutions are also required to identify
the following general loan types: conventional,
FHA-insured, VA-guaranteed, and FSA/RHS-
guaranteed. In addition, they must report the
property type as a one- to four-family dwelling, a
multifamily dwelling, or manufactured housing.
Finally, they must report the amount of the loan (or
the loan applied for), the application date, the
action date, and the type of action taken.
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Property Location

For loans on, and applications for loans on,
properties located in any MSA in which the
institution has a home or branch office, certain
geographic location information must be reported.2
For loans on properties located outside these
MSAs, and outside any MSA, reporting of geo-
graphic information is optional—except in the case
of large financial institutions subject to additional
data reporting requirements under the Community
Reinvestment Act (CRA). The geographic informa-
tion consists of the MSA or MD number, codes
identifying the state and county, and the census
tract number of the property to which the loan or
loan application relates.

Large financial institutions subject to both the
CRA and HMDA must collect and report geo-
graphic information for all loans and applications
(whether located in an MSA or not), not just for
loans and applications relating to property in MSAs
in which the institution has a home or branch
office.3 Under the CRA, a large institution is a bank
or savings association that has assets of $1 billion
or more or a subsidiary of a holding company that
has total banking and thrift assets of $1 billion or
more.

Applicant Information

For applications and originated loans, financial
institutions must report data on the applicant’s or
borrower’s ethnicity, race, sex, and annual income;
for purchased loans, reporting of these data is
optional. The institution must request information
regarding the ethnicity, race, and sex of all
applicants and borrowers, including those who
apply entirely by telephone, mail, or Internet. If the
applicant does not provide the information and the
application is submitted in person, the lender must
note the information on the basis of visual obser-
vation or surname. Regulation C contains a model
form that can be used to collect data on ethnicity,
race, and sex. Alternatively, the form used to obtain
monitoring information under section 202.13 of
Regulation B (Equal Credit Opportunity) may be
used.

If an institution originates or purchases a loan
and then sells it in the same calendar year, it must
report the type of entity that purchased the loan.
Except in the case of large secondary-market
purchasers such as Fannie Mae and Freddie Mac,
the exact purchaser need not be identified. For
example, the institution may indicate that it sold

2. In the case of an MSA divided into metropolitan divisions
(MDs), the relevant unit for this purpose is the MD.

3. For loans and applications on properties located in a county
with a population of less than 30,000, the institution may enter
NN
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a loan to a bank without identifying the particular
bank.

Pricing-Related Data

For originations of home purchase loans, dwelling-
secured home improvement loans, and refinanc-
ings, financial institutions must report the spread
between the annual percentage rate (APR) on a
loan at consummation and the yield on comparable
Treasury securities if the spread is 3 percentage
points or more for first-lien loans or 5 percentage
points or more for subordinate-lien loans. The
following are excluded from the rate-spread report-
ing requirement: (1) applications that are incom-
plete, withdrawn, denied, or approved but not
accepted, (2) purchased loans, (3) home improve-
ment loans not secured by a dwelling, (4) assump-
tions, (5) home equity lines of credit, and (6) loans
not subject to Regulation Z (Truth in Lending). To
determine the applicable Treasury security yield,
the institution must use the table “Treasury Securi-
ties of Comparable Maturity under Regulation C”
on the FFIEC web site (www.ffiec.gov/ratespread/
help.aspx).

Financial institutions must report whether the
loan is subject to the Home Ownership and Equity
Protection Act (HOEPA) (15 USC 1639). A loan
becomes subject to HOEPA when the APR or the
points and fees on the loan exceed the HOEPA
triggers. (Additional information on HOEPA cov-
erage can be found in the FFIEC examination
procedures for the Truth in Lending Act and
HOEPA.)

Financial institutions must also report the lien
status of any property related to the loan or
application (first lien, subordinate lien, or not
secured by a lien on a dwelling).

Optional Data

Financial institutions supervised by the Federal
Reserve (and the FDIC) may, at their option, report
their reasons for denying a loan application.
(Financial institutions regulated by the OCC and
the OTS, including subsidiaries of national banks
and savings associations, are required to provide
reasons for denials, as are credit unions, which are
regulated by the NCUA.) Institutions may also
choose to report certain requests for preapproval
that are approved by the institution but not
accepted by the applicant, and home equity lines
of credit made in whole or in part for the purpose of
home improvement or home purchase.

Excluded Data

Financial institutions are not required to report loan
data for
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e | oans originated or purchased by the institution
acting as trustee or in some other fiduciary
capacity

e | oans on unimproved land

e Temporary financing (such as bridge or construc-
tion loans)

e The purchase of an interest in a pool of loans
(such as mortgage-participation certificates)

e The purchase of mortgage loan servicing rights

e | oans acquired as part of a merger or acquisi-
tion or the acquisition of all the assets and
liabilities of a branch office

Reporting Format

Financial institutions are required to record data on
each application for, and each origination and
purchase of, home purchase loans, home improve-
ment loans, and refinancings on a form titled
“Loan/Application Register,” or “HMDA-LAR.” They
must also record data on requests under a
preapproval program (as defined in section
203.2(b)), but only if the preapproval request is
denied or results in the origination of a home
purchase loan. Transactions are to be reported for
the calendar year in which final action was taken. If
a loan application is pending at the end of the
calendar year, it is to be reported on the HMDA-
LAR for the following year, when the final disposi-
tion is made. Loans originated or purchased during
the calendar year must be reported for the
calendar year of origination, even if they were
subsequently sold.

The HMDA-LAR is accompanied by a list of
codes to be used for each entry on the form.
Detailed instructions and guidance on the require-
ments for the register are contained in appendix A
to Regulation C. Additional information is available
in the FFIEC publication “A Guide to HMDA
Reporting—Getting it Right!” and on the FFIEC web
site.

Financial institutions must record data on their
HMDA-LAR within thirty calendar days of the end of
the calendar quarter in which final action was
taken. They do, however, have flexibility in deter-
mining how to maintain the register, as the entries
need not be grouped in any prescribed fashion. For
example, an institution could record home pur-
chase loans on one HMDA-LAR and home improve-
ment loans on another; alternatively, both types of
loans could be reported on one register. Similarly, a
separate register may be kept at each branch
office, or a single register for the entire institution
may be maintained at a central location. These
separate registers must be combined into a single
consolidated register, however, when submitted to
the appropriate supervisory agency.
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For each calendar year, a financial institution
must submit to its supervisory agency its HMDA-
LAR, accompanied by a transmittal sheet. Unless it
has twenty-five or fewer reportable transactions,
the institution must submit its data in automated
form. For registers submitted in paper form, two
copies must be mailed to the supervisory agency.
For both automated and hard-copy submissions,
the layout of the register must conform exactly to
that of the register in appendix A to Regulation C.

The HMDA-LAR must be submitted by March 1
following the calendar year covered by the data.
The FFIEC then produces a disclosure statement
for each institution, cross-tabulating data on indi-
vidual loans in various groupings, as well as an
aggregate report for each MSA.

Disclosure

As a result of amendments to HMDA incorporated
in the Housing and Community Development Act of
1992, an institution must make its disclosure
statement available to the public at its home office
within three business days of its receipt from the
FFIEC. The institution must also either (1) make this
disclosure statement available to the public in at
least one branch office in each additional MSA or
MD in which it has offices within ten business days
of receipt or (2) post, in each branch office in each
additional MSA or MD in which it has offices, the
address to which requests for copies of the
statement should be sent, and then send the
disclosure statement within fifteen calendar days
after receiving a written request.

Also, an institution must make its loan application
register available to the public, after modifying the
register by deleting the following fields: application
or loan number, date application was received, and
date action was taken. These deletions are required
SO as to protect the privacy interests of applicants
and borrowers. For application register requests
received on or before March 1, the modified
HMDA-LAR for a given year must be available by
March 31; for requests received after March 1, it
must be available within thirty days of receipt of the
request. The modified register need contain only
data relating to the metropolitan area for which the
request is made.

The FFIEC also produces aggregate tables to
illustrate the lending activity of all covered financial
institutions in each MSA or MD. These tables and
the individual disclosure statements are sent to
central data depositories, such as public libraries,
in each MSA or MD. A list of depositories is
available from the FFIEC.

A financial institution must retain its full (unmodi-
fied) HMDA-LAR for at least three years for
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examination purposes. It must also be prepared to
make each modified HMDA-LAR available for three
years and each FFIEC disclosure statement avail-
able for five years. When responding to specific
requests for copies of the data, institutions may
charge reasonable fees to cover the costs incurred
in providing or producing the data for public
release.

Finally, an institution must post a notice at its
home office and at each branch in an MSA to
advise the public of the availability of the disclosure
statements.

Consumer Compliance Handbook

Enforcement

Administrative sanctions, including civil money
penalties, may be imposed by the institution’s
supervisory agency. An error in compiling or
recording loan data is not a violation of the act or
the regulation if it was unintentional and occurred
despite the maintenance of procedures reasonably
adopted to avoid such errors.
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Appendix A. HMDA Sampling Procedures

The following sampling procedures should be
applied when reviewing HMDA-LAR data for
accuracy:

1.

Identify and select the LAR to be reviewed. For
each HMDA reporter, review both the current
year’'s data and data submitted since the most
recent consumer examination. Examinations
conducted after April 30 of each year should
include a review of the current year’s data.
Examinations conducted before April 30 should
include a review of the current year’s data to the
extent that the institution has already entered
data for the current year on the LAR. The data
from a single year's LAR is the universe from
which the sample is taken.

Determine the total number of files to be
sampled, based on the size of the universe, by
referring to column A of the HMDA Sampling
Schedule (appendix B to this chapter). For
panks at which HMDA data are not relied on in
conducting fair lending or CRA examinations,
the product module and examination matrix may
indicate a Level Il review, involving sampling as
appropriate. In these instances, the examiner
should choose a judgmental sample that is
sufficiently large to ensure confidence in the
overall accuracy of the data.

Select the total random sample.

A. From an automated download—The most
important thing to remember is that the
sample must be randomly selected from the
universe. A variety of tools, including a
feature in Excel, can be used to select a
random sample of data electronically. The
following instructions will assist you in work-
ing with Excel:

1. Generate a random order to the universe
of files from which the sample will be
selected using Excel’s “Random Number
Generation” tool by taking the following

steps:
a. Select the following from the Excel
menu:
* Tools
e Add-Ins
e Analysis Tool Pak (check the box
and click “OK”)

e Tools (again)
e Data Analysis

e Random Number Generation (high-
light and click “OK”)
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b. Respond to the items on the “Random
Number Generation” screen as follows:

e Number of Variables (leave blank)

e Number of Random Numbers (leave
blank)

e Distribution (select “Uniform” from
list)

e Parameters (leave the default as
is—it is set at 0 and 1)

e Random Seed (leave blank)

e Qutput Options (click on the “Out-
put Range” circle, and then on the
small box to the right for “Output
Range”)

c. Asmall screen titled “Random Number
Generation” will appear. Do not enter
any information directly on that screen.
Rather, select the range (output loca-
tion) for the random numbers by
highlighting the column on the spread-
sheet where you want the random
numbers to go. (Use the “Shift” key
and the down arrow to highlight the
column.) Hint: Designating a column at
the end of the spreadsheet may work
best.

d. Click on the small box on the “Random
Number Generation” screen (or press
“Enter”).

e. Click on “OK.”

f. The random numbers are automati-
cally assigned and placed into the
designated column.

g. Sort the files in ascending order by
random number by (1) highlighting all
the data, (2) selecting “Data,”
(8) selecting “Sort,” (4) identifying the
column (containing the random num-
bers) by which you will sort, (5) select-
ing “Ascending,” and (6) selecting
“OK.”

2. Once the loans are placed in a random
order, simply take the sample needed for
HMDA verification starting at the top of the
list. Be sure to save this information as a
supporting workpaper.

B. From hard-copy LAR—As with electronic
data, the sample of files selected from a
hard-copy LAR must be randomly selected
from the universe.
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1. Divide the number of files in the “uni-
verse” by the desired size of the sample
to determine the “interval.” If necessary,
round down the interval to reach a whole
number.

2. Randomly pick a number between zero
and the interval.

3. Starting with the first file in the universe,
count the items until reaching the number
randomly picked. The file corresponding
to the random number is the first file in the
sample.

4. Starting with the next file as number 1,
count the files until reaching the number
corresponding to the interval and select
that file for the sample.

5. Repeat step 4 throughout the universe
until reaching the chosen sample size.

4. Review the number of files indicated for the
initial file review (column B in the HMDA
Sampling Schedule) according to current FRB
HMDA data review procedures.

5. The examiner may stop the HMDA sampling
process after reviewing the initial number of files
ifthe results indicate that a very small number of
files had errors in key fields.! This number is
given in column D of the HMDA Sampling
Schedule (“Maximum number of files with
errors—Stop sampling”).

For example, if the HMDA universe contains
150 files, a total random sample of 56 files
should be taken. The examiner may initially
review 29 files. If the review of the initial 29 files
identifies no more than 1 file with an error or
errors in a key field, the examiner may end the
review for that HMDA reporter for that universe.
The examiner may then reach a statistically
reliable conclusion that the findings are indica-
tive of the universe, and resubmission is not
necessary.

6. The examiner must complete a review of the
entire random sample of files if a larger number
of errors in key fields are found during the initial
file review.

The need for additional file review can be
determined by referring to column E of the
HMDA Sampling Schedule (“Number of files
with errors—Additional file review required”). If
the number of files with errors in key fields
identified in the initial review is shown in column
E, the examiner must review the additional files
in the random sample.

1. Key fields are defined as loan type; loan purpose; property
type; owner occupancy; loan amount; action taken type; request
for preapproval; application date and action date; MSA; state;
county; census tract; ethnicity, race, and sex of the applicant and
co-applicant; income; type of purchaser; rate spread; HOEPA
status; and lien status.
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For example, if the HMDA universe contains
150 files, a total random sample of 56 files
should be taken. The examiner may initially
review 29 files. If the review of the initial 29 files
identifies 4 files with an error or errors in key
fields, the examiner should then review 27
additional files, for a total sample size of 56 files.
After completing review of the additional 27
files, the examiner should determine the total
number of key-field errors and apply the current
Board HMDA resubmission standards to the
entire sample.

7. If the examiner determines that a large number
of files reviewed in the initial file review have an
error or errors in key fields, the examiner may
stop HMDA data verification after the initial file
review is completed and should apply the
current Board HMDA resubmission standards.

This “large” number can be determined by
referring to column F of the HMDA Sampling
Schedule (“Minimum number of files with
errors—Stop sampling and apply resubmission
standards”). For example, if the HMDA universe
contains 150 files, a total random sample of 56
files should be taken. The examiner may initially
review 29 files. If the review of the initial 29 files
identifies 6 (or more) files with an error or errors
in key fields, the examiner should stop the
review. Sufficient statistical evidence has been
obtained to conclude that a larger sample would
have an unacceptable number of errors, thus
requiring resubmission. At this point, the exam-
iner should apply the current Board HMDA
resubmission standards to the entire sample.

Provisional HMDA Data
Sampling Procedures

In 2004, the Board temporarily revised the HMDA
sampling procedures in light of errors in 2004 data
in some of the new key data fields.2 Specifically, the
Board increased the required sample sizes, to help
ensure the integrity of the HMDA data reported by
banks and used by examiners in fair lending and
CRA analyses. The provisional sampling proce-
dures, which are described below, are to be in
effect until further notice.

Using the sampling procedures described ear-
lier in this appendix and the sample sizes given in
appendix B as a starting point, review the sampled
loans and possibly increase the number of loans in
the sample to ensure that loans originated by the
bank (HMDA action code 1) make up at least

2. These new fields include race, ethnicity, sex, lien status,

Home Ownership and Equity Protection Act status, and loan
pricing data.
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50 percent of the items in the sample. If in the
original randomly selected sample fewer than
50 percent of applications were originated by the
bank, continue to randomly select applications with
action code 1 until the number of originations
reaches at least 50 percent of the number of items
required to be sampled. For example,

HMDA universe 100
Sample size according to CA 04-04 39
guidelines

Random sample selected
Action code 1 (Originations) (28%) ikl
Action code 2 (Approved not

accepted)
Action code 3 (Denied)
Action code 4 (Withdrawn)
Action code 5 (Incomplete)
Action code 6 (Purchased)
(
(

N

Action code 7 (Preapproval denied)
Action code 8 (Preapproval not
accepted)
Additional originations required for
the sample
Revised sample size 48

NN A~

©

Special Sampling Method for
HOEPA Loan Originations

This sampling method is designed to determine if
the bank’s procedures for calculating APR spreads
and identifying HOEPA loans are accurate and
to ensure that those loans that were reported as
HOEPA loans, as well as those that were not, were
identified correctly. If the random sample selected
for HMDA data verification, as outlined earlier in this
appendix, does not include enough loans to fulfill
the sampling requirements described below, a
targeted sample of loans should be selected to
meet the minimum requirements. The targeted
loans should be reviewed only to determine if the

3. The sampling guidance in this chapter is based on CA Letter
04-4.
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rate spread was accurately computed and the
HOEPA status correctly reported.

e Banks at which fewer than 10 percent of
originated loans have APRs above HOEPA
thresholds—Review 6 first-lien loans and 6
subordinate-lien loans, for a total of 12 loans (see
section 226.32 of Regulation Z for a discussion of
thresholds). If possible, in each set of 6 loans
include 3 high-cost non-HOEPA loans having an
APR of 1 point or less below the HOEPA trigger
and 3 HOEPA loans having an APR of 1 point or
less above the trigger. If the bank does not have
that many loans with an APR within 1 point above
or below the trigger, select loans with an APR
beyond the 1 point margin to bring the total
sampled to 12.

This methodology has been selected because
looking at close cases is most likely to reveal
whether the creditor is correctly designating
HOEPA loans. For both first and subordinate
liens, if the bank originated fewer than 3
high-cost non-HOEPA loans with APRs below the
HOEPA thresholds or fewer than 3 loans with
APRs above the thresholds, review all the loans
in that category.

e Banks at which more than 10 percent of
originated loans have APRs above the HOEPA
thresholds—Review a minimum of 10 first-lien
and 10 subordinate-lien loans, for a total of 20
loans. If possible, in each set of 10 loans include
5 high-cost non-HOEPA loans having an APR of
1 point or less below the HOEPA trigger and 5
HOEPA loans having an APR of 1 point or less
above the trigger. If the bank does not have that
many loans with an APR within 1 point above or
below the trigger, select loans with an APR
beyond the 1 point margin.

For both first and subordinate liens, if the bank
originated fewer than 5 high-cost non-HOEPA
loans having APRs below the HOEPA thresholds
or fewer than 5 loans with APRs above the
thresholds (but nonetheless meets the 10 per-
cent criterion), review all the loans in that
category.
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Appendix B. HMDA Sampling Schedule

HMDA Initial file review Additional | Additional | Total
universe | Initial Minimum | Maximum | Number of | Minimum | file number of | random
file number of | number of | files with | number of | review loans sample?
review loans files with | errors™— | files with originated
originated | errors'— | Additional | errors'— by bank
by bank | Stop file review | Stop
sampling | required | sampling
(go to and apply
column G) | resub-
mission
standards
(A) (B) (©) (D) (B) (F) (G) (H) (1)
1-11 Review all | 6
12-20 12 6 0 1 2 Review all | Review all | All
21-30 13 7 0 1 2 Review all | Review all | All
31-50 15 8 0 1-2 3 13 7 28
51-70 17 9 0 1-2 3 12 6 29
71-90 18 9 0 1-3 4 20 10 38
91-110 28 14 1 2-3 4 11 6 39
111-130 |29 15 1 2-4 5 18 9 47
131-140 |29 15 1 2-4 5 20 10 49
141-170 |29 15 1 2-5 6 27 14 56
171-190 |30 15 1 2-5 6 27 14 57
191-270 |30 15 1 2-5 6 29 15 59
271-380 |30 15 1 2-6 7 38 19 68
381-750 | 31 16 1 2-6 7 38 19 69
751- 31 16 1 2-7 8 48 24 79
1,100
1,101 32 16 1 2-7 8 47 24 79
or more

1. Files with one or more errors in key fields. Key fields are defined as loan type; loan purpose; property type; owner occupancy; loan
amount; action taken type; request for preapproval; application date and action date; MSA; state; county; census tract; ethnicity, race, and
sex of the applicant and co-applicant; income; type of purchaser; rate spread; HOEPA status; and lien status.

2. The total random sample could be larger if the minimum number of loans originated by the bank is not found in the original sample.
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Appendix C. HMDA Resubmission Standards

To ensure the integrity of the HMDA data used for
analysis, the following guidelines should be fol-
lowed when considering whether to have an
institution resubmit HMDA data. The guidelines
cover two general categories of assessments:
assessments of the accuracy of the data in
individual data fields, and assessments of overall
accuracy.

Individual Data Fields

Institutions should be required to correct and
resubmit data in certain “key” fields on the
HMDA-LAR when at least 5.0 percent of the files
sampled contain inaccurate data within a key field.
These fields are

e | oan type

e | oan purpose

e Property type

e Owner occupancy

e [ oan amount

e Action taken type

e Request for preapproval

e Application date

e Action date

e MSA

e State

e County
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e Census tract

e Ethnicity of the applicant and co-applicant
e Race of the applicant and co-applicant

e Sex of the applicant and co-applicant

® |[ncome

e Type of purchaser

e Rate spread

e HOEPA status

e Lien status

Errors in rounding amounts in the “loan amount”
and “income” fields should not be counted toward
the 5 percent resubmission standard, although the
violations should be cited and the bank should
report the data correctly in the future. When the
regression program is used during an examination,
each of the key fields except “state,” “county,”
“census tract,” “applicant sex,” and “co-applicant
sex” must have an error rate of less than 5.0 per-
cent before the step 1 regression program is run.

Overall Accuracy

If at least 10.0 percent of the sampled files contain
an error in at least one key field, the entire
HMDA-LAR must be resubmitted. The institution
must verify the data in each of the fields, not just in
those with an error rate greater than 5.0 percent.
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Regulation C

Examination Objectives and Procedures

EXAMINATION OBJECTIVES

1. To appraise the quality of the financial institu-
tion’s compliance risk management system to
ensure compliance with the Home Mortgage
Disclosure Act and Regulation C

2. To determine how much reliance can be
placed on the financial institution’s compliance
risk management system for ensuring its
compliance with the Home Mortgage Disclo-
sure Act and Regulation C, including such
elements as internal controls, policies, proce-
dures, and compliance review and audit
functions

3. To determine the accuracy and timeliness of
the financial institution’s submitted HMDA-LAR

4. To initiate corrective action when policies or
internal controls are deficient or when viola-
tions of law or regulation are identified

EXAMINATION PROCEDURES

A. Initial Procedures

Depository Institutions

1. Determine whether the depository institution
is subject to the requirements of HMDA and
Regulation C by determining if the regulatory
criteria addressed in sections 203.2(e)(1)(i)-
203.2(e)(1)(iv) are met.

Mortgage Subsidiaries

1. Determine whether the depository institution
has a majority ownership in a mortgage
subsidiary that meets relevant criteria in sec-
tions 203.2(e)(2)(1)-203.2(e)(2)(iii). If all rel-
evant criteria are met, the subsidiary is subject
to the requirements of HMDA and Regula-
tion C.

2. Determine whether the depository institution
has been involved in any mergers or acquisi-
tions since January 1 of the preceding calen-
dar year.

a. If it has been, determine whether the
required HMDA data for the acquired finan-
cial institution(s) were reported separately
or in consolidation. The examination proce-
dures in the following sections that concern
accuracy and disclosure also apply to an
acquired financial institution’s data, even if
those data are reported separately.
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Note: If HMDA and Regulation C are appli-
cable, the following examination proce-
dures should be completed separately for
the depository institution and any of its
majority-owned mortgage subsidiaries, and
a separate checklist should be completed
for each institution subject to HMDA and
Regulation C. Also, when determining
whether a financial institution is subject to
HMDA, the examiner should remain cogni-
zant of any newly created MSAs and
changes in MSA boundaries, including the
addition or deletion of counties to or from an
MSA, thus causing a financial institution
either to become a new HMDA reporter or to
no longer be a HVIDA reporter. For a list of
counties in an MSA, by state, see the FFIEC
web site and the publication “A Guide to
HMDA Reporting—Getting It Right!”

B. Evaluation of
Compliance Management

The examiner should obtain the information neces-
sary to make a reasonable assessment of the
financial institution’s ability to collect data on
applications for, and originations and purchases of,
home purchase loans, home improvement loans,
and refinancings for each calendar year, in accor-
dance with the requirements of HMDA and Regu-
lation C.

The examiner should determine, through a
review of written policies, internal controls, and the
HMDA Loan/Application Register(s) (HMDA-LAR)
and discussions with management, whether the
financial institution has adopted and implemented
comprehensive procedures to ensure adequate
compilation of home mortgage disclosure informa-
tion in accordance with sections 203.4(a)-203.4(e).

During the review of the financial institution’s
system for maintaining compliance with HMDA and
Regulation C, the examiner should obtain and
review policies and procedures, along with any
applicable audit and compliance program materi-
als, to determine whether

1. Policies, procedures, and training are ade-
quate, on an ongoing basis, to ensure compli-
ance with Regulation C

2. Internal review procedures and audit sched-
ules comprehensively cover all the pertinent
regulatory requirements associated with Regu-
lation C
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C.

The audits or internal analysis performed
include a reasonable amount of transactional
analysis and a reasonable number of written
reports that detail findings and recommenda-
tions for corrective action

Internal reviews include any regulatory changes
that may have occurred since the prior
examination

The financial institution has assigned one or
more individuals responsibility for oversight,
data update, and data entry, as well as for
timeliness of the institution’s data submission.
The examiner should also determine whether
the institution’s board of directors is informed
of the results of all analyses.

The individuals who have been assigned
responsibility for data entry receive appropri-
ate training for completion of the HMDA-LAR
and also receive copies of instructions—
appendix A to Regulation C (Forms and
Instructions for Completion of the HMDA-LAR);
the staff commentary to Regulation C; and the
FFIEC publication “Guide to HMDA Reporting—
Getting it Right!"—in a timely manner

The financial institution has ensured effective

corrective action in response to previously
identified deficiencies

The financial institution performs HMDA-LAR
volume analysis from year to year to detect
increases or decreases in activity that might
indicate omissions of data

The financial institution maintains documenta-
tion for those loans it packages and sells to
other institutions

Evaluation of Policies
and Procedures

Evaluate whether the financial institution’s informal
procedures and internal controls are adequate to
ensure compliance with Regulation C. Consider the
following:

1.

Whether the individuals assigned responsibil-
ity for the financial institution’s compliance with
Regulation C have an adequate level of
knowledge and have established a method for
staying abreast of changes to laws and
regulations

If the financial institution ensures that individu-
als assigned compliance responsibility receive
adequate training to ensure compliance with
the requirements of the regulation

Whether the individuals assigned compliance
responsibility know whom to contact, at the
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10.

1.

12.

13.

financial institution or their supervisory agency,
if they have questions not answered by the
written materials

. If the financial institution has established and

implemented adequate controls to ensure the
separation of duties (for example, data entry,
review, oversight, and approval)

. Any internal reports or records documenting

revisions to policies and procedures, as well
as any informal self-assessments of the finan-
cial institution’s compliance with the regulation

. If the financial institution offers preapprovals,

whether the institution’s preapproval program
meets the specifications detailed in the HMDA
regulation; and, if so, whether the institution’s
policies and procedures provide adequate
guidance for the reporting of preapproval
requests that are approved or denied, in
accordance with the regulation

. Whether the financial institution’s policies and

procedures address the reporting of (1) non-
dwelling-secured loans that are originated in
whole or in part for home improvement and
are classified as such by the institution and
(2) dwelling-secured loans that are originated
in whole or in part for home improvement,
whether or not classified as such

. Whether the financial institution has estab-

lished a method for determining and reporting
the lien status of property associated with all
originated loans and applications

Whether the financial institution’s policies and
procedures contain guidance for collecting
ethnicity, race, and sex data for all loan
applications, including applications made by
telephone, mail, and Internet

Whether the financial institution’s policies and
procedures address the collection of data on
the rate spread (the difference between the
APR on the loan and the comparable Treasury
yield), and whether the institution has estab-
lished a system for tracking rate “lock dates”
and calculating the rate spread

Whether the financial institution’s policies and
procedures address how to determine if a loan
is subject to the Home Ownership and Equity
Protection Act and the reporting of applications
involving loans for manufactured homes

Whether the HMDA-LAR is updated within
thirty days after the end of each calendar
quarter

Whether data are collected at all branches
and, if so, whether the appropriate personnel
are sufficiently trained to ensure that all
branches are reporting data under the same
guidelines

Consumer Compliance Handbook



Home Mortgage Disclosure: Examination Objectives and Procedures

14.

15.

16.

17.

18.

19.

20.

D.

Whether the financial institution’s loan officers,
including loan officers in the commercial loan
department who may handle loan applications
reportable under HMDA (including loans and
applications for multifamily and mixed-use
properties and small business refinances
secured by residential real estate), are informed
of the reporting requirements necessary to
assemble the information

Whether the financial institution’s board of
directors has established an independent
review of the policies, procedures, and HVMIDA
data to ensure compliance and accuracy and
is advised each year of the accuracy and
timeliness of the institution’s data submissions

What procedures the financial institution has
put in place to comply with the requirement to
submit data in machine-readable form, and
whether the institution has some mechanism in
place to ensure the accuracy of the data that
are submitted in machine-readable form

Whether the financial institution’s loan officers
are familiar with the disclosure, reporting, and
retention requirements associated with loan/
application registers and FFIEC public disclo-
sure statements

Whether the financial institution’s loan officers
are familiar with the disclosure statements that
will be produced from the data

Whether the financial institution’s loan officers
are aware that civil money penalties may be
imposed if an institution has submitted errone-
ous data and has not established adequate
procedures to ensure the accuracy of the data

Whether the financial institution’s loan officers
are aware that correction and resubmission of
erroneous data may be required when data for
at least 5 percent of loan/application records
are incorrectly reported

Transaction Testing

Verify that the financial institution accurately com-
piled home mortgage disclosure information on a
register in the format prescribed in appendix A to
Regulation C, by reviewing a sample of applica-
tions. For submitted data, the review should include
a sample of the applications represented on the
HMDA-LAR. A sample of the current year's data
should also be reviewed. In both cases, the sample
should include

1.

2.
3.

Approved and denied transactions subject to
HMDA

Housing-related purchased loans
Withdrawn housing-related loan applications
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E. Disclosure and Reporting

1. Determine whether the financial institution

a. Submits its HMDA-LAR to the appropriate
supervisory agency no later than March 1
following the calendar year for which the
data are compiled and maintains its HMDA-
LAR for at least three years thereafter

Note: Financial institutions that report twenty-
five or fewer entries on their HMDA-LAR
may collect and report HMDA data in paper
form. Financial institutions opting to submit
their data in such a manner must send two
typed or computer-printed copies. They
must use the format of the HMDA-LAR but
need not use the form itself.

b. Makes its FFIEC disclosure statement avail-
able to the public at its home office no later
than three business days after receiving its
statement from the FFIEC

c. Either (1) makes its FFIEC disclosure state-
ment available to the public in at least one
branch office in each additional MSA or MD
in which it has offices within ten business
days after receiving the disclosure state-
ment from the FFIEC or (2) posts, in the
lobby of each branch office in additional
MSAs or MDs in which it has offices, the
address to which written requests for the
disclosure statement should be sent, and
then mails or delivers a copy of the
disclosure statement within fifteen calendar
days of receiving a written request

d. Makes its modified HMDA-LAR (modified
by removal of loan application numbers,
dates applications were received, and dates
action was taken) available to the public by
March 31 for requests received on or before
March 1 and within thirty days for requests
received after March 1

e. Has retained its modified HMDA-LARs for
three years and its disclosure statements
for five years, and has policies and proce-
dures to ensure that its modified HMDA-
LARs and disclosure statements are avail-
able to the public during those terms

f. Makes its modified HMDA-LARs and disclo-

sure statements available for inspection
and copying during the hours the office is
normally open to the public for business. If
it imposes a fee for costs incurred in
providing or reproducing the data, the fee
should be reasonable.

g. Posts a general notice about the availability
of its HMDA data in the lobby of its home
office and of each branch office located in
an MSA
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h. Provides promptly, upon request, the loca-
tion of the financial institution’s offices
where the statement is available for inspec-
tion and copying, or includes the location in
the lobby notice

. If the financial institution has a subsidiary
covered by HMDA, determine that the subsid-
iary completed a separate HMIDA-LAR and
submitted it either directly or through its parent
to the parent’s supervisory agency.

. Determine that the HMDA-LAR transmittal
sheet was completed accurately and that an
officer of the financial institution signed and
certified to the accuracy of the data contained
in the register. (Refer to appendix A of Regula-
tion C.) Note: If the HMDA-LAR was submitted
via the Internet, the signature should be
retained on file at the institution.

. Review the financial institution’s most recent
disclosure statement, HMDA-LAR, modified
HMDA-LAR, and any applicable correspon-
dence, such as notices of noncompliance.
Determine whether errors occurred during the
previous reporting period and, if errors did
occur, what steps the institution took to correct
and prevent such errors in the future.

. Determine whether the financial institution has
the necessary tools to compile the geographic
information.

a. Determine whether the financial institution
uses the FFIEC geocoding web site
(www.ffiec.gov/geocode/default.htm); the
U.S. Census Bureau’s Census Tract Street
Address Lookup Resources for 2000; the
Census Bureau’s 2000 Census Tract Out-
line Maps; LandView 5-equivalent materials
available from the Census Bureau or from a
private publisher; or an automated geocod-
ing system to obtain census tract numbers.

b. If the financial institution relies on outside
assistance to obtain census tract numbers
(for example, private “geocoding” services
or real estate appraisals), verify that ad-
equate procedures are in place to ensure
that the census tract numbers are obtained
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when they are not provided by the outside
source. For example, if the institution usu-
ally uses property appraisals to obtain
census tract numbers, it must have proce-
dures to obtain this information when an
appraisal is not received, such as when a
loan application is denied before an
appraisal is made.

c. Verify that the financial institution has taken
steps to ensure that the provider of outside
services is using the appropriate 2000
Census Bureau data.

d. Verify that the financial institution uses
current MSA and MD definitions to deter-
mine MSA and MD numbers and bound-
aries. MSA definitions and numbers (and
state and county codes) are available from
the supervisory agency and from the FFIEC
publication “A Guide to HMDA Reporting—
Getting it Right!”

6. For financial institutions required under the

F.

1.

CRA to report data on small business, small
farm, and community development lending,
verify that they also collect accurate data on
property located outside MSAs or MDs in
which they have a home or branch office, or
outside any MSA or MD.

Examination Conclusions

Summarize the findings, supervisory concerns,
and regulatory violations.

For the violations noted, determine the root
cause by identifying weaknesses in internal
controls, audit and compliance reviews, train-
ing, management oversight, or other factors;
also, determine if the violations are repetitive,
isolated, or systemic.

Identify action needed to correct violations and
weaknesses in the financial institution’s com-
pliance system.

Discuss findings with the financial institution’s
management, and obtain a commitment to
take corrective action.
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Regulation C
Examination Checklist

Applicability
Depository Institutions

1. Is the depository institution a bank, savings association, or credit union that
in the preceding calendar year originated at least one home purchase loan
(or refinancing of a home purchase loan) secured by a first lien on a one- to
four-family dwelling? (§ 203.2(e)(1)(iii))

2. Does the depository institution meet at least one of the following criteria?

a. The depository institution is a federally insured or regulated institution
(§ 203.2(e)(1)(iV)(A)

b. The depository institution originated a mortgage loan (see question 1)
that was insured, guaranteed, or supplemented by a federal agency

(§ 203.2(e)(1)(iv)(B))

c. The depository institution originated a mortgage loan (see question 1)
intending to sell it to Fannie Mae or Freddie Mac (§ 203.2(e)(1)(iv)(C))

3. Did the depository institution have either a home or a branch office in an MSA
on December 31 of the preceding calendar year? (§ 203.2(e)(1)(ii))

4. On the preceding December 31 did the depository institution have assets in
excess of the asset threshold that is adjusted annually and published
annually by the Federal Reserve Board? (§ 203.2(e)(1)(i))

If the answers to questions 1-4 are “yes,” the depository institution is subject to
the requirements of HMDA and Regulation C, and the examiner should complete
the remainder of the checklist

Mortgage Subsidiaries
5. Is the depository institution a majority owner of a for-profit mortgage
subsidiary?
If the answer to question 5 is “yes,” complete questions 6-8; otherwise, proceed
to question 9.
6. In the preceding calendar year, did the mortgage subsidiary either

a. Originate home purchase loans or refinancings of home purchase loans
that together equaled at least 10 percent of its total loan-origination
volume, measured in dollars, or (§ 203.2(e)(2)(i)(A))

b. Originate home purchase loans or refinancings of home purchase loans
that together equaled at least $25 million (§ 203.2(e)(2)(i)(B))

7. Did the mortgage subsidiary have a home or branch office in an MSA as of
December 31 of the previous year?! (§ 203.2(e)(2)(ii))

8. Does the mortgage subsidiary meet at least one of the following criteria?
(§ 203.2(e)(2)(iii))

a. The mortgage subsidiary had total assets (when combined with the assets
of the parent corporation) exceeding $10 million on the previous
December 31

1. A nondepository institution is deemed to have a branch office in an MSA or MD if, in the preceding
calendar year, it received applications for, originated, or purchased five or more home purchase loans,
home improvement loans, or refinancings in that MSA or MD.
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b. The mortgage subsidiary originated at least 100 home purchase loans
(including refinancings of home purchase loans) in the preceding
calendar year Yes No

If the answers to questions 6-8 are “yes,” the mortgage subsidiary is subject to
the requirements of HMDA and Regulation C. If the depository institution that has
a majority interest in the mortgage subsidiary is also subject to HMDA and
Regulation C, the examiner should complete a separate checklist for each entity,
beginning with question 9 for the mortgage subsidiary. If the depository institution
that has a majority interest in the mortgage subsidiary is not subject to
Regulation C and HMDA, the examiner should use the remaining portion of this
checklist for the mortgage subsidiary. The examiner should note the financial
institution to which the remaining checklist questions apply.

Compilation of Loan Data

9. Does the financial institution collect the following data in accordance with
section 203.4(a) and appendix A of the regulation?

a. An identifying number (that does not include the applicant's name or
Social Security number) for the loan or loan application, and the date the

application was received  (§ 203.4(a)(1)) Yes No
b. The type of the loan or application (§ 203.4(a)(2)) Yes No
c. The purpose of the loan or application (§ 203.4(a)(3)) Yes No
d. Whether the application was for a preapproval, and whether it resulted in

a denial or an origination (§ 203.4(a)(4)) Yes No

e. The property type to which the loan or application relates  (§ 203.4(a)(5)) Yes No

f. The owner-occupancy status of the property to which the loan or

application relates  (§ 203.4(a)(6)) Yes No
g. The loan amount or the amount requested on the application

(§ 203.4(a)(7)) Yes No
h. The type of action taken (§ 203.4(a)(8)) Yes No
i. The date such action was taken (§ 203.4(a)(8)) Yes No

j. The location of the property to which the loan or application relates, by
(§ 203.4(a)(9))

i. MSA or MD number (5 digits) Yes No

ii. State (2 digits) Yes No

iii. County (3 digits) Yes No

iv. Census tract number (6 digits) Yes No

k. The ethnicity and race of the applicant or borrower  (§ 203.4(a)(10)) Yes No
|. The ethnicity and race of the co-applicant or co-borrower

(§ 203.4(a)(10)) Yes No

m. The sex of the applicant or borrower (§ 203.4(a)(10)) Yes No

n. The sex of the co-applicant or co-borrower (§ 203.4(a)(10)) Yes No

Note: Collection of data on ethnicity, race, and sex is mandatory for all
transactions unless the financial institution purchased the loans or the
borrower is not a natural person (that is, is a corporation or partnership).
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0. The gross annual income relied on in processing the applicant’s request
(§ 203.4(a)(10))

Note: Collection of data on annual income is mandatory for all transactions
unless the financial institution purchased the loan, the borrower is not a
natural person, the loan is for a multifamily dwelling, income was not relied
on in the credit decision, or the loan was made to an employee.

p. The type of entity purchasing a loan that the financial institution originates
or purchases and then sells within the same calendar vyear
(§ 203.4(a)(11))

g. For originated loans subject to Regulation Z, the difference between the
loan’s APR and the yield on Treasury securities having a comparable
maturity period, if the APR equals the yield on the Treasury security with
a comparable maturity period or exceeds it by 3 percentage points
for first-lien loans and 5 percentage points for subordinate-lien loans
(§ 203.4(a)(12))

r. Whether the loan is subject to HOEPA  (§ 203.4(a)(13))

s. The lien status of the property relating to the loan or application
(§ 203.4(a)(14))

t. Does the institution provide the reasons for denial of an application?
(§ 203.4(c)(1))

If it does, are the reasons accurate?

u. Is the HMDA-LAR updated within thirty calendar days after the end of the
quarter in which final action is taken?  (§ 203.4(a))

10. Does the institution request ethnicity, race, and sex data for all telephone,
mail, and Internet applications in accordance with appendix B to Regula-
tion C?  (§ 203.4(b)(1))

11. For applications taken face to face, does the institution note data concerning
ethnicity, race, and sex on the basis of visual observation or surname if the
applicant chooses not to provide this information? (§ 203.4(b)(1))

Note: If the applicant fails to provide this information in mail, telephone, or
Internet applications, ethnicity, race, and sex are not recorded; instead, an
applicable code number is provided—ethnicity, 3; race, 6; and sex, 3 (“NA”
should not be used for these three situations).

Disclosure and Reporting

12. Is the loan or applicant data presented in the format prescribed in appendix
A to Regulation C? (§ 203.4(a))

13. Has the institution reported all applications for, originations of, and purchases
of home purchase loans, home improvement loans, and refinancings?
(§ 203.4(a))

14. Has the financial institution refrained from reporting the following?
(§ 203.4(d))

a. Loans originated or purchased by the financial institution acting in a
fiduciary capacity (such as trustee)

b. Loans on unimproved land
c. Temporary financing (such as a bridge or construction loan)

d. Purchase of an interest in a pool of loans (such as mortgage-participation
certificates, mortgage-backed securities, or real estate mortgage invest-
ment conduits)

e. Purchase solely of the right to service loans
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f. Loans acquired as part of a merger or acquisition or as part of the
acquisition of all assets and liabilities of a branch office Yes No

g. A refinancing if, under the loan agreement, the financial institution is
unconditionally obligated to refinance the obligation, or is obligated to
refinance the obligation subject to conditions under the borrower’s control
(Regulation C, appendix A, I(A)(5a)) Yes No

15. Did the financial institution submit its completed HMDA-LAR to the
appropriate supervisory agency in automated machine-readable format by
March 1 following the calendar year during which the data were compiled?
(§ 203.5(a)) Yes No

Note: Financial institutions that report twenty-five or fewer entries on their
HMDA-LAR may collect and report their HMDA data in paper form. Financial
institutions opting to submit their data in such a manner must send two typed
or computer-printed copies. The institution must use the format of the
HMDA-LAR but need not use the form itself.

16. Has an officer of the financial institution signed the HMDA-LAR transmittal
sheet certifying the accuracy of the data contained in the register? Yes No

17. Is the transmittal sheet accurately completed? Yes No

18. Has the financial institution maintained its HMDA-LAR in its records for at
least three years? (§ 203.5(a)) Yes No

19. Has the financial institution made its FFIEC-prepared disclosure statement

a. Available to the public at its home office no later than three business days
after receiving it from the FFIEC and Yes No

b. Available within ten business days in at least one branch office in each
additional MSA or MD in which it has offices; or posted, in the lobby of
each branch office in other MSAs or MDs in which it has offices, the
address to which written requests should be sent, and delivered a copy of
the disclosure statement within fifteen calendar days of receiving a written
request (§ 203.5(b)) Yes No

20. Has the financial institution made its modified HMDA-LAR (modified by
removal of loan application numbers, dates applications were received, and
dates of action taken) for the preceding calendar year available to the public
by March 31 for requests received on or before March 1 and within thirty days

for requests received after March 1? (§ 203.5(c)) Yes No
21. Has the financial institution retained its modified HMDA-LARs for three years? Yes No

Does the institution have policies and procedures to ensure that its modified

HMDA-LARs are available to the public during that term? (§ 203.5(d)) Yes No
22. Has the financial institution retained its disclosure statements for five years?

(§ 203.5(d)) Yes No

23. Does the financial institution have policies and procedures to ensure that
its disclosure statements are available to the public during that term?
(§ 203.5(d)) Yes No

24. Does the financial institution make its modified HMDA-LARs and disclosure
statements available for inspection and copying during the hours the office is
normally open to the public for business? Yes No

If it imposes a fee for costs incurred in providing or reproducing the data, is
the fee reasonable? (§ 203.5(d)) Yes No

25. Has the financial institution posted a general notice about the availability of its
disclosure statement in the lobby of its home office and in each branch office
located in an MSA?  (§ 203.5(¢e)) Yes No
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26. Does the institution provide promptly, upon request, the location of the

27.

28.

institution’s offices where the statement is available for inspection and
copying, or include the location in the lobby notice? (§ 203.5(e))

Did errors occur in the previous reporting period? (Review the financial
institution’s most recent disclosure statement, HMDA-LAR, modified HMDA-
LAR, and any applicable correspondence from the regulatory agency, such
as notices of noncompliance.)

If errors did occur, has the financial institution taken appropriate steps to
correct and prevent such errors in the future?

a. Do individuals who are responsible for all data entry

i. Receive appropriate training in the completion of the HMDA-LAR

i. Receive copies of Regulation C, including instructions for completion
of the HMDA-LAR and the FFIEC publication “A Guide to HMDA
Reporting—Getting it Right!”

iii. Know whom to contact, at the financial institution or the institution’s
supervisory agency, if they have questions not answered by the written
materials

. Are the financial institution’s loan officers, including loan officers in the

commercial loan department who may handle loan applications for HMDA
reportable loans (such as multifamily and mixed-use properties and small
business refinances secured by residential real estate),

i. Informed of the reporting requirements so they can assemble the
necessary information, and do they understand the importance of
accuracy

ii. Familiar with the disclosure statements that are produced from the
data and cognizant of the ramifications for the financial institution if the
data are wrong

ii. Do they maintain appropriate documentation of the information
entered on the HMDA-LAR?

. If data are collected at more than one branch, are the appropriate

personnel sufficiently trained to ensure that all branches are reporting
data using the same guidelines?

. Does the financial institution have internal control processes to ensure that

the individuals who capture and code the data are doing so accurately
and consistently?

. Does the financial institution have established controls to ensure the

separation of duties (for example, data entry, review, oversight, and
approval)?
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Regulation H
Flood Insurance

Background

The Board’s Regulation H (Membership of State
Banking Institutions in the Federal Reserve System)
implements the flood insurance provisions of the
National Flood Insurance Act of 1968 for state
member banks. This legislation made federally
subsidized flood insurance available to owners of
improved real estate or mobile homes located in
a special flood hazard area if their community
participates in the National Flood Insurance Pro-
gram. The Flood Disaster Protection Act of 1973
directed the Board and other federal financial
regulatory agencies to adopt rules requiring regu-
lated lenders to require flood insurance on improved
real estate or mobile homes serving as collateral
for a loan if the property was located in, or was
to be located in, a special flood hazard area in a
participating community.’

The National Flood Insurance Reform Act of 1994
(Reform Act; Title V of the Riegle Community
Development and Regulatory Improvement Act of
1994) comprehensively revised the federal flood
insurance statutes.2 The reforms were aimed at
increasing compliance with flood insurance require-
ments, increasing participation in the National
Flood Insurance Program (and thereby providing
additional income to the National Flood Insurance
Fund), and decreasing the financial burden of
flooding on the federal government, taxpayers, and
flood victims.3

The Reform Act required the federal financial
regulatory agencies to revise their existing flood
insurance regulations and brought the Farm Credit
Administration under the act. Because none of the
flood-related laws provide rule-writing authority
solely to one financial regulator, in August 1996 the
agencies jointly issued a final rule (61 FR 45684)
that incorporated the changes to the agencies’
flood regulations.

The Reform Act also applied flood insurance
requirements directly to the loans purchased by the
Federal National Mortgage Association (Fannie
Mae) and the Federal Home Loan Mortgage
Corporation (Freddie Mac) and to agencies that
provide government insurance or guarantees, such
as the Small Business Administration, the Federal

1. The two acts are codified at 42 USC 4001-4129. The
regulatory agencies are the OCC, FDIC, OTS, NCUA, and the
Federal Reserve.

2. Pub. L. 103-325, tit. V, 108 Stat. 2160, 2255-87 (September
23, 1994).

3. H.R. Conf. Rep. No. 652, 103d Cong., 2d Sess. 195 (1994)
(Conference Report).
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Housing Administration, and the Department of
Veterans Affairs.

The objectives of the Flood Disaster Protection
Act (FDPA) include

e Providing flood insurance to owners of improved
real estate located in special flood hazard areas
(SFHAs) of communities participating in the
National Flood Insurance Program (NFIP)

e Requiring communities to enact measures
designed to reduce or avoid future flood losses
as a condition for making federally subsidized
flood insurance available

e Requiring federal financial regulatory agencies
to adopt regulations prohibiting their regulated
lending institutions from making, increasing,
extending, or renewing a loan secured by
improved real estate or a mobile home located,
or to be located, in an SFHA of a community
participating in the NFIP unless the property
securing the loan is covered by flood insurance

e Prohibiting federal agencies, such as the Federal
Housing Administration, the Small Business
Administration, and the Department of Veterans
Affairs, from subsidizing, insuring, or guarantee-
ing any loan if the property securing the loan is in
an SFHA of a community not participating in the
NFIP

The National Flood Insurance Program is admin-
istered by the Federal Emergency Management
Agency (FEMA).4 Its responsibilities include

e |dentifying communities with SFHAs

e |ssuing flood-boundary and flood-rate maps for
flood-prone areas

e Making flood insurance available through the
NFIP “Write Your Own” program, which enables
the public to purchase NFIP coverage from
private companies that have entered into agree-
ments with the Federal Insurance Administration

e Assisting communities in adopting floodplain-
management requirements

e Administering the insurance program (Licensed
property and casualty insurance agents and
brokers provide the primary connection between
the NFIP and the insured party. Licensed agents
sell flood insurance, complete the insured party’s
application form, report claims, and follow up
with the insured for renewals of the policies.)

4. FEMA regulations implementing the NFIP appear at 44 CFR
59-77.
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Requirements for Lending Institutions
Basic Requirements

A lending institution must require flood insurance
for the term of a loan when all three of the following
factors are present:

e The institution makes, increases, extends, or
renews a loan (commercial or consumer) secured
by improved real estate or a mobile home that is
affixed to a permanent foundation,

e The loan is secured by property located in a
special flood hazard area as identified by FEMA,
and

e The community participates in the NFIP. (Infor-
mation on whether a community participates in
the NFIP can be obtained from FEMA'’s web site,
www.fema.gov.)

In the case of mobile homes, the criteria for
coverage relate to whether the mobile home is
affixed to a permanent foundation. An institution
does not have to obtain a security interest in the
underlying real estate in order for the loan to be
covered.

Institutions are not prohibited from making,
increasing, extending, or renewing a conventional
loan in an SFHA if the community in which the
security property is located has been mapped by
FEMA but does not participate in the NFIP.
However, federal flood insurance is not available in
these communities. Moreover, institutions may not
make government-guaranteed or government-
insured loans if the community has been mapped
by FEMA and does not participate in the NFIP.

Flood insurance requirements also apply to loans
where a security interest in improved real property
is taken only “out of an abundance of caution.”
Section 102(b)(1) of the FDPA, as amended by the
Reform Act, provides that a regulated lending
institution may not make, increase, extend, or
renew any loan secured by improved real property
that is located in a special flood hazard area unless
the improved real property is covered by the
minimum amount of flood insurance required by
statute.5

Special Situation—Table-Funded Loans

In the typical table-funding situation, the party
providing the funding reviews and approves the
credit standing of the borrower and issues a
commitment to the broker or dealer to purchase the
loan at the time the loan is originated. Frequently, all
loan documentation and other statutorily mandated
notices are supplied by the party providing the
funding, rather than the broker or dealer. The

5. See 42 USC 4012a(b)(1).

2(1/06) ® Reg. H - Flood

funding party provides the original funding “at the
table” when the broker or dealer and the borrower
close the loan. Concurrent with the loan closing, the
funding party acquires the loan from the broker or
dealer. While the transaction is, in substance, a
loan made by the funding party, it is structured as a
loan purchase.

A typical table-funded transaction should be
considered a loan that is made, rather than
purchased, by the entity that actually supplies the
funds. Regulated institutions that provide table
funding to close loans originated by a mortgage
broker or mobile home dealer are considered to be
“making” a loan for purposes of the flood insurance
requirements.

Treating table-funded loans as loans made by
the funding entity need not result in duplication of
flood-hazard determinations and borrower notices.
The funding entity may delegate to the broker or
dealer originating the transaction the responsibility
for fulfilling the flood insurance requirements or
may otherwise divide the responsibilities with the
broker or dealer, as is currently done with respect
to the requirements under the Real Estate Settle-
ment Procedures Act.

Exemptions from the
Purchase Requirement

The flood insurance purchase requirement does
not apply to the following two loan situations:

® Loans on state-owned property covered under
an adequate policy of self-insurance satisfactory
to the director of FEMA (The director will
periodically publish a list of state property falling
within this exemption.)

e Loans having (1) an original principal balance of
$5,000 or less and (2) an original repayment term
of one year or less

A lending institution may not exempt a loan from
flood coverage on the basis of its own interpretation
of the elevations at which floods may occur. Only
FEMA has the authority to revise or amend flood
maps and to make flood-level determinations that
exempt a loan from the required purchase of flood
insurance. As part of its duties, FEMA provides
official elevation determinations, makes map revi-
sions or amendments, and issues formal Letters of
Map Amendments (LOMAs) and Letters of Map
Revisions (LOMRs).

Amount of Flood Insurance Required

The amount of flood insurance required must be at
least equal to the lesser of (1) the outstanding
principal balance of the loan, (2) the maximum
amount available under the NFIP, or (3) the total
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value of the secured property (land and improve-
ments) minus the total value of the land.

Flood insurance is not available, and thus is not
required, for the value of any land that serves as
security for a loan. As a result, when determining
the amount of flood insurance required, an institu-
tion should deduct the value of the land from the
total value of the secured property (land plus
improved real property or mobile home) to estimate
an amount for flood coverage. Unless a structure
(improved real property or mobile home) located
on the land is specifically excluded from serving as
security for the loan, flood insurance should be
required on all insurable structures located on the
secured property, including cases in which the
value of the land alone would more than adequately
cover the loan amount. In such cases, the lender
does not have the option of exempting the borrower
from the flood insurance purchase requirements
for insurable structures located on the secured

property.

Since March 1995, the maximum amounts of
coverage for flood policies have been

e $250,000 for residential property structures and
$100,000 for contents

e $500,000 for nonresidential structures and
$500,000 for contents

Waiting Period

Flood insurance policies that are not issued in
conjunction with a loan origination, refinance,
modification, or forced placement have a thirty-day
waiting period. The congressional intent behind
this waiting period was to prevent the purchase of
flood insurance (and any direct loss to the U.S.
government, which backs the insurance) in times of
imminent loss.

There is no waiting period for policies issued in
conjunction with a loan to purchase, refinance, or
modify an existing mortgage. Nor is there a waiting
period for second mortgages, home equity loans,
“forced placements” (see later section), or recom-
mendations by the insurer to increase insurance
amounts at renewal.6

Initial purchases of flood insurance made in
connection with a map revision or an update to
floodplain areas of flood zones are also exempted
from a waiting period. In these cases, however, the
flood insurance purchase must occur within one
year of FEMA’s publication of the notice of map
revision or updating.

6. FEMA Policy Issuance 5-98, effective October 1, 1998.
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Special Situations—Second Mortgages
and Home Equity Loans

Both second mortgages and home equity loans
come within the purchase provisions of the FDPA.
As only one NFIP policy may be issued for a
building, an institution should not request a new
flood insurance policy if one already exists. Instead,
the institution should have the borrower contact the
insurance agent

e To inform the agent of the intention to obtain a
loan involving a subordinate lien

e To obtain verification of the existence of a flood
insurance policy

e To check whether the amount of insurance
covers all loan amounts

After obtaining this information, the insurance
agent should increase the amount of coverage, if
necessary, and issue an endorsement that identi-
fies the institution as a lien holder.

For loans with approved lines of credit to be used
in the future, calculating the amount of insurance
for the loan may be difficult, as the borrower will be
drawing down differing amounts on the credit line
at different times. In those instances in which there
is no policy on the collateral, the borrower must, at
a minimum, obtain a policy as a requirement for
drawing on the line. As a matter of administrative
convenience to ensure compliance with the require-
ments, an institution may take the following
approaches:

e Review its records periodically so that as draws
are made against the line or repayments are
made to the account, the appropriate amount of
insurance coverage is maintained

e Upon origination, require the purchase of flood
insurance for the total amount of the loan, the
maximum amount of flood insurance coverage
available, or the value of the secured property
minus the land, whichever is less

Special Situation—
Condominium Policies

Condominium associations are able to manage
their flood insurance needs and meet their by-law
requirements without relying on the actions of the
unit owners under a special type of flood insurance
policy issued by FEMA—a Residential Condo-
minium Building Association Policy (RCBAP).

A unit owner’'s mortgage lender has no direct
interest in an RCBAP and should not be named on
the policy. However, a unit owner should provide its
mortgage lender evidence of the RCBAP by
supplying a copy of the declarations page docu-
menting the specific dollar amount of coverage. If

Reg. H - Flood e 3 (1/06)



Flood Insurance

the unit owner’s mortgage lender determines that
the coverage purchased under the RCBAP is
insufficient to meet the mandatory purchase require-
ments, it should request that the borrower ask the
association to carry adequate limits or should
require the borrower to purchase a separate policy.

The maximum amount of building coverage that
may be purchased on a high-rise or low-rise
condominium under the RCBAP is the replacement
cost value of the building or the total number of
units in the condominium building multiplied by
$250,000, whichever is less. The maximum allow-
able contents coverage is the actual cash value of
the commonly owned contents up to a maximum of
$100,000 per building.

Escrow Requirements

An institution must require the escrow of flood
insurance premiums for loans secured by “residen-
tial improved real estate” if it requires the escrow of
other funds to cover other charges associated with
the loan, such as taxes, premiums for hazard or fire
insurance, or other fees. Depending on the type
of loan, the escrow account for flood insurance
premiums may be subject to section 10 of the Real
Estate Settlement Procedures Act (RESPA),
(12 USC 2609). This section generally limits the
amount that may be maintained in escrow accounts
for consumer mortgage loans and requires notices
containing escrow account statements for those
accounts. RESPA escrow requirements apply to
“federally related mortgage loans,” a category of
loans that is narrower in scope than the Reform
Act’s “residential improved real estate.” An escrow
account for “residential improved real estate” that
is not also a “federally related mortgage loan” must
comply with the escrow requirements of the Reform
Act but does not need to comply with section 10 of
RESPA.

The escrow provisions are designed to improve
compliance with flood insurance requirements by
ensuring that homeowners located in special flood
hazard areas obtain and maintain flood insurance
for the life of the loan. However, the Reform Act itself
does not restrict the flood insurance escrow
requirement to consumer mortgage loans. The
determinative factor in the coverage of the escrow
requirement is not the purpose of the loan, but the
purpose of the building—whether it is used prima-
rily for residential purposes or for other purposes.
Because the Reform Act defines ‘“residential
improved real estate” as “improved real estate for
which the improvement is a residential building,”
the escrow provisions cover, for example, multi-
family properties containing five or more residential
units.
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Types of Escrow Accounts Covered

The escrow requirement does not apply if the
institution does not require the maintenance of
other escrows or the establishment of an escrow
account in connection with the particular type of
loan, even if permitted by the loan documents. In
determining whether an escrow account arrange-
ment is voluntary, it is appropriate to look to the loan
policies and practices of the institution and the
contractual agreement underlying the loan. If the
loan documentation permits the institution to require
an escrow account and its loan policies normally
would require an escrow account for a loan with
particular characteristics, an escrow account in
connection with such a loan generally would not be
considered to be voluntary.

Voluntary payments for credit life insurance do
not constitute escrows for purposes of RESPA.7 As
a result, payments for credit life insurance and
similar types of contracts should not trigger the
escrow of flood insurance premiums.

Standard Flood Hazard
Determination Form

Whenever an institution makes, increases, extends,
or renews any loan secured by improved real
property or a mobile home, it must use the
Standard Flood Hazard Determination Form
(SFHDF) developed by FEMA. This form, which
may be used in printed or electronic format, helps
lenders determine whether the improved real
property or mobile home securing the loan is
located in a special flood hazard area.

The institution must retain a copy of the com-
pleted form, in either hard copy or electronic
format, for the period of time it owns the loan. If it
uses an electronic format, the institution may alter
the format and need not follow the layout of the
SFHDF exactly. However, the institution must use
the fields and elements listed on the form. A copy
of the form is available on FEMA’s web site
(www.fema.gov).

Reliance on Prior Determination

When determining whether flood insurance is
required, an institution may consider the conclu-
sions from a previous flood hazard area determina-
tion if both of the following conditions are met:

e The previous determination is not more than
seven years old.

e The basis for that determination was recorded on
the SFHDF mandated by the Reform Act.

7. See 60 FR 24733 (May 9, 1995) (revising 24 CFR 3500.17).
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An institution may not rely on a previous deter-
mination in two situations:

e |f FEMA’s map revisions or updates show that the
security property is now located in an SFHA

e |f the lender contacts FEMA and learns that map
revisions or updates affecting the security prop-
erty have been made since the date of the
previous determination

An institution may not rely on a previous deter-
mination set forth on an SFHDF when it makes a
loan—only when it increases, extends, renews, or
purchases a loan. Subsequent transactions by the
same institution with respect to the same property,
such as assumptions, refinancings, and second-
lien loans, are to be treated as loan renewals. In
those limited circumstances, a new determination
is not required, assuming that the other require-
ments are met.

Forced-Placement Requirements

Although an institution is not required to monitor for
map changes, if at any time during the life of the
loan the institution or its servicer determines that
flood insurance is required or is deficient, the
institution must take steps to “force place” the
required insurance.

Under the Reform Act, an institution, or a servicer
acting on its behalf, must purchase, or force-place,
flood insurance for the borrower if the institution or
the servicer determines that the security property is
not covered by any insurance or by an adequate
amount of flood insurance. Before purchasing flood
insurance in the appropriate amount on the bor-
rower’s behalf, however, the institution must first
provide the borrower with a notice of the deficiency
and the opportunity to obtain the correct amount of
insurance. If the borrower fails to obtain the
insurance within forty-five days of the date of the
notice, the institution may force-place the insurance.

As long as an institution owns a loan subject to
flood insurance requirements, the institution or its
servicer continues to be responsible for ensuring
that flood insurance is maintained as required. If a
borrower allows a required policy to lapse, the
institution or its servicer is required to commence
forced-placement procedures.8

Forced placement is not a consideration at the
time an institution makes, increases, extends, or
renews a loan, as a lender is obligated to require
that flood insurance be in place prior to closing.
Forced-placement authority is designed to be used

8. The insurance carrier should notify the institution or its
servicer, along with the borrower, when the insurance contract is
due for renewal. The insurance carrier also notifies these parties if
it has not received the policy renewal.
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when an institution or its servicer, during the course
of the loan, determines that flood insurance cov-
erage on the security property is required and
is either deficient or missing. There is no required
specific form of notice to borrowers for use in
connection with the forced-placement procedures.
An institution or its servicer may choose to send the
notice directly or may use the insurance company
that issues the forced-placement policy to send the
notice.

An optional program—the Mortgage Portfolio
Protection Program—has been developed by FEMA
to assist lenders with the placement of insurance
when only limited underwriting information is avail-
able. The rates that may be charged for force-
placed policies are considerably higher than the
rates available for voluntary policies because of the
absence of underwriting data.

Determination Fees

An institution or its servicer may charge a reason-
able fee to the borrower for the costs of making a
flood-hazard determination under the following
circumstances:

e The determination is triggered by a borrower-
initiated transaction (that is, the lender is making,
increasing, extending, or renewing a loan at the
borrower’s request).

e The determination reflects FEMA’s revision of
maps.

e The determination results in the purchase of
flood insurance by the lender under the forced-
placement provision.

The authority to charge a borrower a reasonable
fee for a flood-hazard determination extends to a
fee for life-of-loan monitoring by either the insti-
tution, its servicer, or a third party, such as a
flood-hazard-determination company.

Truth in Lending Act Issues

The official staff commentary to Regulation Z states
that fees associated with real estate mortgage
transactions are excluded from the finance charge
if they are imposed solely in connection with the
initial decision to grant credit.® Thus, the fee for
conducting an initial flood-hazard determination is
excluded from the finance charge. However, the
exclusion does not apply to fees for services to be
performed periodically during the term of the loan,
regardless of when the fee is collected. Thus, a fee
for one or more determinations of the current flood
insurance requirements during the loan term is a

9. See 12 CFR 226.4(c)(7)-3 of the official staff commentary.
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finance charge, regardless of whether the fee is
imposed at closing or when the service is per-
formed. If a creditor is uncertain about what portion
of a fee to be paid at consummation or loan closing
is related to the initial decision to grant credit, the
entire fee may be treated as a finance charge.

Notice Requirements

When the security property is or will be located in a
SFHA, the institution must provide a written notice
to the borrower and the servicer. The notice must
be provided whether the security property is
located in a participating or a nonparticipating
community. The notice must also be provided even
if the lender is relying on a prior determination.

The written notice must contain the following
information:

e A warning that the building or mobile home is or
will be located in a SFHA

e A description of the flood insurance purchase
requirements contained in section 102(b) of the
FDPA, as amended

e A statement as to whether flood insurance
coverage is available under the NFIP and may
also be available from private insurers

e A statement as to whether federal disaster relief
assistance may be available in the event of
damage to the building or mobile home caused
by flooding in a federally declared disaster

An institution may use the sample form contained
in appendix A to section 208.25 of Regulation H to
comply with the notice requirements. Lenders are
free to add information to the form, personalize the
form, or change its format if they wish. However, to
ensure compliance with the notice requirements, a
lender-revised notice must provide the borrower, at
a minimum, with the information required by the
regulation.

Reliance on Assurances
by the Seller or Lessor

An institution may rely on assurances from a seller
or lessor that the seller or lessor has provided the
requisite notice to the purchaser or lessee. This
alternate form of notice might be used in a situation
in which the lender is providing financing through a
developer for the purchase of condominium units
by multiple borrowers. Because the lender may not
deal directly with individual condominium unit
purchasers, the lender need not provide notice to
each purchaser but may instead rely on the
developer or seller’s assurances that the developer
or seller has given the required notice. The same
may be true for a cooperative conversion, in which
the sponsor of the conversion may be providing
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the required notice to the purchasers of the
cooperative shares. A purchaser of shares in a
cooperative may be considered a “lessee” rather
than a purchaser with respect to the underlying real

property.

Timing of Notice

Delivery of notice must take place within a “reason-
able time” before completion of the transaction.
What constitutes “reasonable” notice will necessar-
ily vary according to the circumstances of particu-
lar transactions. In any case, a borrower should
receive notice in time to ensure that he or she has
the opportunity to

e Become aware of the borrower’s responsibilities
under the NFIP and

e Purchase flood insurance before completion of
the loan transaction, if applicable.

The Board (and the other agencies) generally
continues to regard ten days as a “reasonable”
time interval.

Notice to the Servicer

Loan servicers must also be notified of loans
secured by properties located in special flood
hazard areas. In many cases, however, the servic-
er’s identity is not known until well after the closing;
consequently, notification to the servicer in advance
of the closing would not be possible or would serve
no purpose. As a result, notice to the servicer
should be given as promptly as practicable after
the institution provides notice to the borrower, and
no later than at the time the lender transmits to the
servicer other loan data concerning hazard insur-
ance and taxes. The delivery of a copy of the
borrower’s notice to the servicer will suffice as
notice to the servicer.

Notice to the Director of FEMA

An institution must notify the director of FEMA, or
the director’s designee, of the identity of the loan
servicer and of any change in the servicer. FEMA
has designated the insurance carrier as its desig-
nee to receive notice of the servicer’s identity and
of any change therein. Notice of the identity of the
servicer enables FEMA'’s designee to provide
notice to the servicer forty-five days before expira-
tion of a flood insurance contract.

An institution must also notify the director of
FEMA (or its designee) within sixty days of the
effective date of the transfer of servicing. The
notice may be given electronically or by other
means acceptable to FEMA’s designee. Although
no standard form of notice is required, the informa-
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tion should be sufficient to enable the director, or
the director’'s designee, to identify the security
property and the loan as well as the new servicer
and its address.

Recordkeeping Requirements
An institution must retain

e Copies of completed SFHD forms, in either hard
copy or electronic format, for as long as the
institution owns the loan

e Records of the receipt of the notice to the
borrower and the servicer for as long as the
institution owns the loan

No particular form is required for the record of
receipt; however, the record should contain a
statement from the borrower indicating that the
borrower has received the notification. Examples of
records of receipt include

e Aborrower’s signed acknowledgment on a copy
of the notice

e Aborrower-initialed list of documents and disclo-
sures that the lender provided the borrower

e A scanned electronic image of a receipt or other
document signed by the borrower

An institution may keep the record of receipt
provided by the borrower and the servicer in the
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form that best suits the institution’s business.
Institutions that retain these records electronically
must be able to retrieve them within a reasonable
time.

Penalties and Liabilities

Civil money penalties may be imposed for viola-
tions of the following:

e Flood insurance purchase requirements
e Escrow requirements

e Notice requirements

e Forced-placement requirements

If an institution is found to have a pattern or
practice of committing violations, the agencies
must assess civil penalties in an amount not to
exceed $385 per violation, with a total amount
against any one regulated institution not to exceed
$125,000 in any calendar year. (These amounts are
periodically adjusted for inflation. The most recent
adjustments occurred in 2004.) Penalties are paid
into the National Flood Mitigation Fund. Liability for
violations may not be transferred to a subsequent
purchaser of a loan. Liability for penalties expires
four years from the time of the occurrence of the
violation.
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Regulation H—Flood Insurance
Examination Objectives and Procedures

EXAMINATION OBJECTIVES

1.

To determine whether an institution performs
required flood determinations for loans secured
by improved real estate or a mobile home
affixed to a permanent foundation in accor-
dance with the regulation

To determine if the institution requires flood
insurance in the correct amount when it makes,
increases, extends, or renews a loan secured by
improved real estate or a mobile home located
or to be located in a standard flood hazard area
(SFHA)

To determine if the institution provides the
required notices to the borrower, the servicer,
and the director of the Federal Emergency
Management Agency (FEMA) whenever flood
insurance is required as a condition of the loan

To determine if the institution requires flood
insurance premiums to be escrowed when flood
insurance is required on a residential building
and other items are required to be escrowed

To determine whether the institution complies
with the forced-placement provisions if at any
time during the term of a loan it determines that
flood insurance on the loan is not sufficient to
meet the requirements of Regulation H

To initiate corrective action when policies or

internal controls are deficient, or when violations
of law or regulation are identified

EXAMINATION PROCEDURES

The examination procedures should be followed,
as appropriate, by

Reviewing previous examinations and supervi-
sory correspondence

Obtaining copies of and reviewing the institu-
tion’s policies, procedures, and other pertinent
information

Reviewing the institution’s system of internal
controls

Discussing issues with management
Reviewing a sample of loan files

Coverage and Internal Control

1.

Determine the method(s) used by the institution
to ascertain whether improved real estate or
mobile homes are or will be located in an SFHA.
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Verify that the process used accurately identi-
fies SFHAs.

For those SFHAs identified, determine if the
communities in which they are located partici-
pate in the National Flood Insurance Program
(NFIP).

If the institution provides “table funding” to close
loans originated by mortgage brokers or deal-
ers, verify that it complies with regulatory
requirements.

If the institution purchases servicing rights,
review the contractual obligations placed on the
institution, as servicer, by the owner of the loans
to ascertain if flood insurance requirements are
identified and compliance responsibilities are
adequately addressed.

If the institution uses a third party to service
loans, review the contractual obligations
between the parties to ascertain that flood
insurance requirements are identified and com-
pliance responsibilities are adequately
addressed.

Property Determination Requirements

1.

Verify that flood-zone determinations are accu-
rately prepared on the Standard Flood Hazard
Determination Form (SFHDF).

Verify that the institution relies on a previous
determination only if the determination is no
more than seven years old and is recorded on
the SFHDF and that the property is not in a
community that has been remapped.

If the institution uses a third party to prepare
flood-zone determinations, review the contrac-
tual obligations between the parties to ascertain
that flood insurance requirements are identified
and compliance responsibilities are adequately
covered, including provisions concerning the
extent of the third party’s guarantee of work and
the procedures in place to resolve disputes
relating to determinations.

Verify that the institution retains a copy of the
completed SFHDF, in either hard copy or
electronic format, for as long as it owns the loan.

Purchase Requirements

1.

For loans that require flood insurance, deter-
mine that sufficient insurance was obtained
prior to loan closing and is maintained for the life
of the loan.
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Flood Insurance: Examination Objectives and Procedures

If the institution makes loans insured or guaran-
teed by a government agency (Small Business
Administration, Department of Veterans Affairs,
or Federal Housing Administration), determine
how it complies with the requirement not to
make these loans if the security property is in a
SFHA within a nonparticipating community.

Determination-Fee Requirements

1.

Determine that any fees the institution charges
to the borrower for flood-zone determinations
are (absent some other authority, such as
contract language) charged only when a loan

e |s made, increased, renewed, or extended

e |s made in response to a remapping by
FEMA

e Results in the purchase of flood insurance
under the forced-placement provisions

If other authority permits the institution to charge
fees for determinations in situations other than
the ones listed in item 1, determine if the
institution is consistent in this practice.

Determine the reasonableness of any fees
charged to a borrower for flood determinations
by evaluating the method used by the institution
to determine the amount of the charge. Con-
sider, for example, the relationship of the fees
charged to the cost of the services provided.

Notice Requirements

1.

Ascertain that written notice is mailed or deliv-
ered to the borrower within a reasonable time
prior to loan closing.

Verify that the notice contains

e Awarning that the property securing the loan
is or will be located in a SFHA

e A description of the flood insurance pur-
chase requirements

e A statement, if applicable, that flood insur-
ance coverage is available under the NFIP
and may also be available from private
insurers

e A statement as to whether federal disaster
relief assistance may be available in the
event of damage to the property caused by
flooding in a federally declared disaster

If the seller or lessor provided the notice to the
purchaser or lessee, verify that the institution
obtained satisfactory written assurance that the
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notice was provided within a reasonable time
before completion of the sale or lease transac-
tion.

4. Verify that the institution retains a record of
receipt of the notice provided to the borrower for
as long as it owns the loan.

5. If applicable, verify that the institution has
provided written notice to the servicer of the
loan within the prescribed time frames and that
the institution retains a record of receipt of the
notice for as long as it owns the loan.

6. If the institution transfers the servicing of loans
to another servicer, ascertain whether it pro-
vides notice of the new servicer’s identity to the
flood insurance carrier (the director of FEMA’s
designee) within sixty days of the effective date
of the transfer of the servicing.

Escrow Requirements

1. If the institution’s policies or loan documents
require the escrow of funds to cover such
charges as taxes, premiums for hazard insur-
ance, or other fees, verify that the institution
requires the escrow of funds for loans secured
by residential improved real estate to cover
premiums and other charges associated with
flood insurance.

2. For loans closed after October 1, 1996, if flood
insurance is required and the loan is subject to
the Real Estate Settlement Procedures Act
(RESPA), verify that the institution’s escrow
procedures comply with section 10 of RESPA
(section 3500.17 of HUD Regulation X).

Forced-Placement Requirements

1. If the institution determines that flood insurance
coverage is less than the amount required by
the Flood Disaster Protection Act of 1973,
ascertain that is has appropriate policies and
procedures in place to exercise its forced-
placement authority.

2. If the institution is required to force-place
insurance, verify that

e The institution provides written notice to the
borrower that flood insurance is required

e |f the borrower does not purchase the
required insurance within forty-five days from
the time the institution provides the written
notice, that the institution purchases the
required insurance on the borrower’s behalf

Consumer Compliance Handbook



Regulation H—Flood Insurance
Examination Checklist

Coverage

1. Does the institution offer or extend credit (consumer or commercial) that is
secured by improved real estate or mobile homes as defined in Regulation H? Yes No

e |f it does, complete the remainder of this checklist.

2. Ifthe institution provides “table funding” to close loans originated by mortgage
brokers or dealers, does it have procedures to ensure that the requirements of
the regulation are followed? Yes No

3. If the institution purchases servicing rights to loans covered by the regulation,
do the documents between the parties specify the contractual obligations on
the institution with respect to flood insurance compliance? Yes No

4. If the institution uses third parties to service loans covered by the regulation,
do the contractual documents between the parties meet the requirements of
the regulation? Yes No

Property Determination
1. If the institution uses a third party to prepare flood-zone determinations, do the
contractual documents between the parties
e Provide for the third party’s guarantee of work Yes No

e (Contain provisions to resolve disputes relating to determinations, to allocate
responsibility for compliance, and to address which party will be
responsible for penalties incurred for noncompliance Yes No

2. Are the determinations prepared on the Standard Flood Hazard Determination
Form (SFHDF) developed and authorized by the Federal Emergency

Management Agency (FEMA)? Yes No

e |f the form is maintained in electronic format, does it contain the elements
required by FEMA? Yes No

3. Does the institution maintain a record of the SFHDF in either hard copy or
electronic format for as long as it owns the loan? Yes No

4. Does the institution rely on a prior determination only if it was made on the
SFHDF and is no more than seven years old and the community has not been
remapped? Yes No

Determination Fees

1. Absent some other authority (such as contract language), does the institution
charge a fee to the borrower for a flood determination only when the
determination is made or results from

e Aloan origination, increase, renewal, or extension Yes No
e Aresponse to a remapping by FEMA Yes No
e The purchase of flood insurance under the forced-placement provisions Yes No

2. If the institution has other authority to charge fees for determinations in
situations other than those noted in item 1, is the practice followed
consistently? Yes No
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3. If the institution requires the borrower to obtain life-of-loan monitoring and
passes that charge along to the borrower

e Does it either break out the original determination charge from the charge
for life-of-loan monitoring or include the full amount of the charge as a
finance charge for those loans subject to the Truth in Lending Act? Yes No

4. Are the fees charged by the institution for making a flood determination
reasonable? Yes No

Notice Requirements

1. Are borrowers whose security property is located in a special flood hazard
area (SFHA) provided written notice within a reasonable time prior to loan
closing? Yes No

2. Does the notice contain the following required information?
e A warning that the building or mobile home is located in a SFHA Yes No
e A description of the flood insurance requirements Yes No

e A statement that flood insurance is available under the National Flood
Insurance Program and may also be available from private insurers Yes No

e A statement as to whether federal disaster relief assistance may be
available in the event of damage to a building or mobile home caused by
flooding in a federally declared disaster Yes No

3. If the institution uses the alternate notice procedures in certain instances as
permitted by Regulation H, does it obtain the required satisfactory written
assurance from the seller or lessor? Yes No

4. Does the institution provide a copy of the borrower notification to the servicer
of the loan within the required time frames? Yes No

5. Does the institution retain a record of receipt of the notifications provided to the
borrower and the servicer for as long as it owns the loan? Yes No

Insurance Requirements

1. If an improved property or mobile home is located in a SFHA and flood
insurance is required, does the institution have the borrower obtain a policy,
with the institution as loss payee, in the correct amount prior to closing? Yes No

2. When multiple properties securing the loan are located in SFHAs, does the
institution have sufficient insurance, through either a single policy with a
scheduled list of several buildings or multiple policies, to meet the minimum
requirements of Regulation H? Yes No

Escrow Requirements

1. Does the institution have policies requiring escrows for property taxes, hazard
insurance, or other fees on residential buildings? Yes No

e |[fit does, does the institution escrow premiums for flood insurance on those
loans closed on or after October 1, 19967 Yes No

2. If the institution has no specific policies regarding escrows, do its loan
documents permit it to escrow for the charges mentioned in item 17 Yes No

e If they do, does the institution escrow premiums for flood insurance on
those loans closed on or after October 1, 19967 Yes No
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3. Onloans closed on or after October 1, 1996, that are subject to the Real Estate
Settlement Procedures Act (RESPA) and when flood insurance is required,
does the institution comply with the provisions of section 10 of RESPA (section
3500.17 of HUD Regulation X) for those escrows? Yes No

Forced-Placement Requirements

1. If at any time during the life of the loan the institution determines that the
security property lacks adequate flood insurance coverage,

e Does the institution provide written notice to the borrower stating that the
necessary coverage must be obtained within forty-five days of the notice or
the institution will purchase it on the borrower’s behalf? Yes No

e Does the institution purchase the coverage on the borrower’s behalf if the
borrower does not obtain the required policy within the required time
period? Yes No

Notice to the Director of FEMA

1. Does the institution provide the appropriate notice to the carrier of the
insurance policy (who FEMA has designated to receive these notices)
regarding the identity of the loan servicer? Yes No

2. If the institution sells or transfers the servicing of designated loans to another
party, does it have procedures in place to provide the appropriate notice to the
director’s designee within sixty days of the effective date of the transfer of the
servicing? Yes No
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Fair Credit Reporting

Background

The Fair Credit Reporting Act (FCRA) deals with the
rights of consumers in relation to their credit reports
and the obligations of credit reporting agencies
and the businesses that provide information to
them. The FCRA has been revised numerous times
since it took effect in 1971, notably by passage of
the Consumer Credit Reporting Reform Act of
1996, the Gramm-Leach-Bliley Act of 1999, and the
Fair and Accurate Credit Transactions Act of 2003
(FACT Act).

The FACT Act created new responsibilities for
consumer reporting agencies and users of con-
sumer reports, many concerning consumer disclo-
sures and identity theft. It also created new rights
for consumers, including the right to free annual
consumer reports and improved access to report
information, with the aim of making data in the
consumer reporting system more accurate.

Coverage

Business entities that are consumer reporting
agencies have significant responsibilities under the
FCRA; business entities that are not consumer
reporting agencies have somewhat lesser respon-
sibilities. Generally, financial institutions are not
considered consumer reporting agencies; how-
ever, those that engage in certain types of
information-sharing practices can be deemed con-
sumer reporting agencies. In addition, the FCRA
applies to financial institutions that operate as

e Procurers and users of information (for example,
when granting credit, purchasing dealer paper,
or opening deposit accounts),

e Furnishers and transmitters of information (by
reporting information to consumer reporting agen-
cies or other third parties, or to affiliates),

e Marketers of credit or insurance products, or

e Employers.
Key Definitions
Key definitions used throughout the FCRA include

the following:

Consumer

A consumer is an individual.

Consumer Compliance Handbook

Consumer Report

A consumer report is any written, oral, or other
communication of any information by a consumer
reporting agency that bears on a consumer’s
creditworthiness, credit standing, credit capacity,
character, general reputation, personal character-
istics, or mode of living that is used (or is expected
to be used) or collected in whole or in part for the
purpose of serving as a factor in establishing the
consumer’s eligibility for

e Credit or insurance to be used primarily for
personal, family, or household purposes;

e Employment purposes; or

e Any other purpose authorized under FCRA,
section 604.

The term “consumer report” does not include

e Any report containing information solely about
transactions or experiences between the con-
sumer and the institution making the report;

e Any communication of that transaction or experi-
ence information among entities related by
common ownership or affiliated by corporate
control (for example, different banks that are
members of the same holding company, or
subsidiary companies of a bank);

e Communication of other information among per-
sons related by common ownership or affiliated
by corporate control if

— lItis clearly and conspicuously disclosed to the
consumer that the information may be commu-
nicated among such persons, and

— The consumer is given the opportunity, before
the time the information is communicated, to
direct that the information not be communi-
cated among such persons;

Any authorization or approval of a specific
extension of credit directly or indirectly by the
issuer of a credit card or similar device;

Any report in which a person who has been
requested by a third party to make a specific
extension of credit directly or indirectly to a
consumer (such as a lender who has received a
request from a broker) conveys his or her
decision with respect to such request, if the third
party advises the consumer of the name and
address of the person to whom the request was
made, and such person makes the disclosures to
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Fair Credit Reporting

the consumer required under FCRA, section 615;
or

e A communication described in FCRA, subsec-
tion 603(0) or (x) (which relate to certain investi-
gative reports and certain reports to prospective
employers).

Person

A person is any individual, partnership, corpora-
tion, trust, estate, cooperative, association, govern-
ment or governmental subdivision or agency, or
other entity.

Investigative Consumer Report

An investigative consumer report is a consumer
report or portion thereof for which information on a
consumer’s character, general reputation, per-
sonal characteristics, or mode of living is obtained
through personal interviews with neighbors,
friends, or associates of the consumer, or with oth-
ers with whom the consumer is acquainted or who
may have knowledge concerning any such infor-
mation. However, such information does not
include specific factual information on a consum-
er’s credit record obtained directly from a creditor
of the consumer or from a consumer reporting
agency when such information was obtained
directly from a creditor of the consumer or from
the consumer.

Adverse Action

With regard to credit transactions, the term adverse
action has the same meaning as used in sec-
tion 701(d)(6) of the Equal Credit Opportunity Act
(ECOA), Regulation B, and the official staff com-
mentary. Under the ECOA, an “adverse action” is a
denial or revocation of credit, a change in the terms
of an existing credit arrangement, or a refusal to
grant credit in substantially the same amount or on
terms substantially similar to those requested.
Under the ECOA, the term does not include a
refusal to extend additional credit under an existing
credit arrangement when the applicant is delin-
quent or otherwise in default, or when such
additional credit would exceed a previously estab-
lished credit limit.

For non-credit transactions, the term has the
following additional meanings for purposes of the
FCRA:

e A denial or cancellation of, an increase in any
charge for, or a reduction or other adverse or
unfavorable change in the terms of coverage or
amount of any insurance, existing or applied for,
in connection with the underwriting of insurance

¢ A denial of employment, or any other decision for

2(11/06) ¢ FCRA

employment purposes that adversely affects any
current or prospective employee

e A denial or cancellation of, an increase in any
charge for, or any other adverse or unfavorable
change in the terms of any license or benefit
described in FCRA, section 604(a)(3)(D)

An action taken or determination that (1) is made
in connection with an application made by, or
transaction initiated by, any consumer, or in
connection with a review of an account to
determine whether the consumer continues to
meet the terms of the account, and (2) is adverse
to the interests of the consumer

Employment Purposes

A consumer report used for employment purposes
is a report used for the purpose of evaluating a
consumer for employment, promotion, reassign-
ment, or retention as an employee.

Consumer Reporting Agency

A consumer reporting agency is any person that
(1) for monetary fees, dues, or on a cooperative
nonprofit basis regularly engages in whole or in
part in the practice of assembling or evaluating
consumer credit information, or other information
on consumers, for the purpose of furnishing
consumer reports to third parties, and (2) uses any
means or facility of interstate commerce for the
purpose of preparing or furnishing consumer
reports.

Implementation of the FCRA

Some of the requirements for financial institutions
imposed by the FCRA are written directly into the
statute; others are contained in regulations issued
jointly by the FFIEC agencies; still others are spelled
out in regulations issued by the Federal Reserve
Board and/or the Federal Trade Commission.

For examination purposes, similar requirements
have been grouped together, creating a series of
examination modules. The five modules that have
been completed to date cover requirements appli-
cable to financial institutions that are not consumer
reporting agencies. A sixth module will cover
institutions that are considered consumer reporting
agencies. The five completed examination mod-
ules are listed below with the statutory or regulatory
cites for the FCRA requirements they cover.?

1. Other FCRA provisions—including section 628 (Disposal
Rules)—are covered in other functional examinations, such as
safety and soundness examinations, and therefore are not part of
these procedures.

Consumer Compliance Handbook
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Module 1: Obtaining Consumer Reports

e Permissible Purposes of Consumer Reports, and
Investigative Consumer Reports—FCRA, Sec-
tions 604 and 606

Module 2: Obtaining Information and
Sharing among Affiliates

e Consumer Report and Information Sharing—
FCRA, Section 603(d)

e Protection of Medical Information—FCRA, Sec-
tion 604(g), and Regulation V, Subpart D

e Affiliate Marketing Opt-Out—FCRA, Section 624

Module 3: Disclosures to Consumers and
Miscellaneous Requirements

e Use of Consumer Reports for Employment
Purposes—FCRA, Section 604(b)

e Prescreened Consumer Reports and Opt-Out
Notice—FCRA, Sections 604(c) and 615(d); FTC
Regulations, Parts 642 and 698

e Truncation of Credit and Debit Card Account
Numbers—FCRA, Section 605(g)

e Disclosure of Credit Scores by Certain Mortgage
Lenders—FCRA, Section 609(g)

e Adverse Action Disclosures—FCRA, Sections
615(a) and (b)

e Debt Collector Communications concerning lden-
tity Theft—FCRA, Section 615(g)

e Risk-Based Pricing Notice—FCRA, Section 615(h)
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Module 4: Financial Institutions as
Furnishers of Information

e Furnishers of Information—General—FCRA, Sec-
tion 623

e Prevention of Re-Pollution of Consumer Reports—
FCRA, Section 623(a)(6)

e Negative Information Notice—FCRA, Section
623(a)(7)

Module 5: Consumer Alerts and Identity
Theft Protections

e Fraud and Active Duty Alerts—FCRA, Section
605A(h)

¢ Information Available to Victims—FCRA, Section
609(e)

Module 6: Requirements for Consumer
Reporting Agencies

Organization of
Examination Procedures

The modules in this chapter contain both general
information about each of the requirements and
examination procedures. Preceding the modules
are the objectives and initial procedures for fair
credit reporting examinations.

FCRA e 3 (11/06)






Fair Credit Reporting

Examination Objectives and

Initial Examination Procedures

EXAMINATION OBJECTIVES

1. To determine the financial institution’s compli-
ance with the FCRA

2. To assess the quality of the financial institution’s
compliance management systems and its poli-
cies and procedures for implementing the FCRA

3. To determine the reliance that can be placed on
the financial institution’s internal controls and
procedures for monitoring the institution’s com-
pliance with the FCRA

4. To direct corrective action when violations of law
are identified or when policies or internal con-
trols are deficient

INITIAL EXAMINATION PROCEDURES

The initial examination procedures are designed to
acquaint examiners with the operations and pro-
cesses of the institution being examined. They
focus on the institution’s systems, controls, poli-
cies, and procedures, including audits and previ-
ous examination findings.

The applicability of the various sections of the
FCRA and the implementing regulations depends
on an institution’s unique operations. The func-
tional examination requirements for an institution’s
FCRA responsibilities are presented topically in
modules 1 through 6.

Initially, examiners should

1. Through discussions with management and a
review of available information, determine
whether the institution’s internal controls are
adequate to ensure compliance in the area
under review. Consider the following:

a. Organization charts
b. Process flowcharts

c. Policies and procedures

Consumer Compliance Handbook

d. Loan documentation
e. Checklists

f. Computer program documentation (for
example, records that illustrate the fields and
types of data reported to consumer reporting
agencies, and automated records that track
customer opt-outs for FCRA affiliate informa-
tion sharing)

2. Review any compliance audit material, including
workpapers and reports, to determine whether

a. The scope of the audit addresses all provi-
sions as applicable;

b. Corrective actions were taken to follow up on
previously identified deficiencies;

c. The testing includes samples covering all
product types and decision centers;

d. The work performed is accurate;

e. Significant deficiencies and their causes are
included in reports to management and/or to
the board of directors; and

f.  The frequency of review is appropriate.

3. Review the financial institution’s training materi-
als to determine whether

a. Appropriate training is provided to individu-
als responsible for FCRA compliance and
operational procedures, and

b. Thetraining is comprehensive and covers the
various aspects of the FCRA that apply to the
individual financial institution’s operations.

4. Through discussions with management, deter-
mine which portions of the six examination
modules will apply.

5. Complete appropriate examination modules;
document and form conclusions regarding the
quality of the financial institution’s compliance
management systems and compliance with the
FCRA.
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Examination Module 1: Obtaining Consumer Reports

Overview

Consumer reporting agencies have a significant
amount of personal information about consumers.
This information is invaluable in assessing a
consumer’s creditworthiness for a variety of
products and services, including loan and deposit
accounts, insurance, and telephone services.
Access to this information is governed by the Fair
Credit Reporting Act (FCRA) to ensure that it is
obtained for permissible purposes and is not used
for illegitimate purposes.

The FCRA requires any prospective “user” of a
consumer report—for example a lender, insurer,
landlord, or employer—to have a legally permis-
sible purpose for obtaining a report.

Permissible Purposes of Consumer
Reports (FCRA, Section 604) and
Investigative Consumer Reports
(FCRA, Section 606)

Legally Permissible Purposes

The FCRA allows a consumer reporting agency to
furnish a consumer report under the following
circumstances and no other:

e In response to a court order or federal grand jury
subpoena

e |n accordance with the written instructions of the
consumer

e To a person, including a financial institution, that
it has reason to believe

— Intends to use the report in connection with a
credit transaction involving the consumer
(including extending, reviewing, and collecting
credit);

— Intends to use the information for employment
purposes;?

— Intends to use the information in connection
with the underwriting of insurance involving the
consumer;

— Intends to use the information in connection
with a determination of the consumer’s eligibility
for a license or other benefit granted by a
governmental instrumentality that is required by

2. Use of consumer reports for employment purposes requires
specific advance authorization and disclosure notices and, if
applicable, adverse action notices. These issues are addressed
in module 3 of these examination procedures.
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law to consider an applicant’'s financial
responsibility;

— Intends to use the information, as a potential
investor or servicer or a current insurer, in
connection with a valuation of, or an assess-
ment of the credit or prepayment risks associ-
ated with, an existing credit obligation; or

— Otherwise has a legitimate business need for
the information

a. In connection with a business transaction
that is initiated by the consumer, or

b. To review an account to determine whether
the consumer continues to meet the terms
of the account

In response to a request by the head of a state or
local child support enforcement agency (or
authorized appointee), if the person certifies
various information to the consumer reporting
agency regarding the need to obtain the report.
(Generally, a financial institution that is not a
consumer reporting agency is notinvolved in such
a situation.)

Prescreened Consumer Reports

Users of consumer reports, such as financial insti-
tutions, are allowed to obtain prescreened con-
sumer reports in order to make firm offers of credit
or insurance to consumers, unless the consumers
have elected to opt out of being included on pre-
screened lists. The FCRA contains many require-
ments, including an opt-out notice requirement,
when prescreened consumer reports are used. In
addition to defining prescreened consumer
reports, module 3 covers these requirements.

Investigative Consumer Reports

FCRA, section 606, contains specific requirements
concerning the use of investigative consumer
reports. Such reports contain information about a
consumer’s character, general reputation, personal
characteristics, or mode of living that is obtained in
whole orin part through personal interviews with the
consumer’s neighbors, friends, or associates. If a
financial institution procures an investigative con-
sumer report, or causes one to be prepared, the
institution must meet the following requirements:

e The institution must clearly and accurately dis-
close to the consumer that an investigative
consumer report may be obtained.

e The disclosure must contain a statement of the
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consumer’s right to request other information
about the report and a summary of the consumer’s
rights under the FCRA.

The disclosure must be in writing and must be
mailed or otherwise delivered to the consumer not
later than three business days after the date on
which the report was first requested.

The financial institution procuring the report must
certify to the consumer reporting agency that it
has complied with the disclosure requirements
and will comply in the event that the consumer
requests additional disclosures about the report.

Institution Procedures

Given the preponderance of electronically avail-
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able information and the growth of identity theft,
financial institutions should manage the risks
associated with obtaining and using consumer
reports. They should employ procedures, controls,
or other safeguards to ensure that consumer
reports are obtained and used only in situations for
which there are permissible purposes. Access to,
storage of, and destruction of this information
should be dealt with under an institution’s
information-security program; however, obtaining
consumer reports initially must be done in compli-
ance with the FCRA.
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Fair Credit Reporting—Module 1
Examination Procedures

Permissible Purposes of Consumer
Reports (FCRA, Section 604) and
Investigative Consumer Reports
(FCRA, Section 606)

1.

Determine whether the financial institution obtains
consumer reports.

. Determine whether the financial institution obtains

prescreened consumer reports and/or reports
for employment purposes. If it does, complete
the appropriate sections of module 3.

. Determine whether the financial institution pro-

cures, or causes to be prepared, investigative
consumer reports. If it does, determine whether
the appropriate disclosure is given to consum-
ers within the required time periods. In addition,
determine whether the institution certifies com-
pliance with the disclosure requirements to the
consumer reporting agency.

. Evaluate the financial institution’s procedures to

ensure that consumer reports are obtained only
for permissible purposes. Confirm that the
institution certifies to the consumer reporting
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agency the purposes for which it will obtain
reports. (The certification is usually contained in
the institution’s contract with the consumer
reporting agency.)

. If procedural weaknesses or other risks requir-

ing further investigation are noted, such as the
receipt of several consumer complaints, review
a sample of consumer reports obtained from a
consumer reporting agency and determine
whether the financial institution had permissible
purposes for obtaining the reports. For example,

e Obtain a copy of a billing statement or other
list of consumer reports obtained by the
financial institution from the consumer report-
ing agency over a period of time.

e Compare this list, or a sample from this list, with
the institution’s records to ensure that there was
a permissible purpose for obtaining the
report(s)—for instance, the consumer applied
for credit, insurance, or employment. The
institution may also obtain a report in
connection with the review of an existing
account.
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Examination Module 2: Obtaining Information
and Sharing among Affiliates

Overview

The Fair Credit Reporting Act (FCRA) sets forth
many substantive compliance requirements for
consumer reporting agencies that are designed to
help ensure the accuracy and integrity of the
consumer reporting system. As noted in the first
section of this FCRA chapter, a consumer reporting
agency is a person that generally furnishes con-
sumer reports to third parties. By their very nature,
banks, credit unions, and thrifts hold a significant
amount of consumer information that could consti-
tute a consumer report. Communication of this
information could cause the institution to become a
consumer reporting agency. The FCRA contains
several exceptions that enable a financial institution
to communicate this type of information, within
strict guidelines, without becoming a consumer
reporting agency.

Rather than containing strict information-sharing
prohibitions, the FCRA creates a business disin-
centive such that if a financial institution shares
consumer report information outside of the excep-
tions, the institution becomes a consumer reporting
agency and is subject to the significant, substan-
tive requirements of the FCRA applicable to those
entities. Typically, a financial institution will struc-
ture its information-sharing practices within the
exceptions to avoid becoming a consumer report-
ing agency. This examination module generally
covers the information-sharing practices within
these exceptions.

If upon completion of this module, examiners
determine that the financial institution’s information-
sharing practices fall outside of these exceptions,
the institution may be considered a consumer
reporting agency, and the examination procedures
in module 6 should be completed.

Consumer Report and Information
Sharing (FCRA, Section 603(d))

FCRA, section 603(d), defines a consumer report to
include information about a consumer that bears on
a consumer’'s creditworthiness, character, and
credit capacity, among other characteristics. Com-
munication of this information may cause a person,
including a financial institution, to become a
consumer reporting agency. The statutory defini-
tion contains key exceptions to this definition that
enable a financial institution to share this type of
information under certain circumstances without
becoming a consumer reporting agency. Specifi-
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cally, the term “consumer report” does not include

the following:

e A report containing information solely related to
transactions or experiences between the con-
sumer and the financial institution making the
report. A person, including a financial institution,
may share information strictly related to its own
transactions or experiences with a consumer
(such as the consumer’s record with a loan or
savings account at an institution) with any third
party, without regard to affiliation, without becom-
ing a consumer reporting agency. This type of
information sharing may, however, be restricted
under the Privacy of Consumer Financial Informa-
tion regulations that implement the Gramm-Leach-
Bliley Act (GLBA) because the information meets
the definition of nonpublic personal information
under the Privacy regulations; sharing it with
nonaffiliated third parties may be subject to
opt-out provisions under the Privacy regulations.
In turn, the FCRA may restrict activities that the
GLBA permits. For example, the GLBA permits a
financial institution to share lists of its customers
and information about those customers, such as
their credit scores, with another financial institu-
tion for the purpose of jointly marketing or
sponsoring other financial products or services.
Such a communication may be considered a
consumer report under the FCRA and could
cause the sharing institution to become a con-
sumer reporting agency.

Communication of such transaction or experi-
ence information among persons, including finan-
cial institutions, related by common ownership or
affiliated by corporate control.

e Communication of other information (that is, other
than transaction or experience information)
among persons, including financial institutions,
related by common ownership or affiliated by
corporate control (1) if it is clearly and conspicu-
ously disclosed to the consumer that the informa-
tion will be communicated among such entities
and (2) if, before the information is initially
communicated, the consumer is given the oppor-
tunity to opt out of the communication. Thus, a
financial institution is allowed to share information
(other than information about its own transactions
or experiences) that could otherwise constitute a
consumer report without becoming a consumer
reporting agency under the following circum-
stances:

— The sharing of the “other” information is done
with affiliates
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— Consumers are provided with the notice and
an opportunity to opt out of this sharing before
the information is first communicated among
affiliates

“Other” information can include, for example,
information provided by a consumer on an
application form concerning accounts with
other financial institutions. It can also include
information obtained by a financial institution
from a consumer reporting agency, such as
the consumer’s credit score. If a financial
institution shares other information with affili-
ates without providing a notice and an
opportunity to opt out, the institution may
become a consumer reporting agency subject
to the FCRA requirements.

The opt-out right required by this section
must be stated in a financial institution’s
privacy notice, as required by the GLBA and
its implementing regulations.

Other Exceptions

Specific Extensions of Credit

In addition, the term “consumer report” does not
include the communication of a specific extension
of credit directly or indirectly by the issuer of a
credit card or similar device. For example, this
exception allows a lender to communicate an
authorization through a credit card network to a
retailer, to enable a consumer to complete a
purchase using a credit card.

Credit Decision to Third Party

The term “consumer report” also does not include
any report in which a person, including a financial
institution, that has been requested by a third party
(such as an automobile dealer) to make a specific
extension of credit directly or indirectly to a
consumer conveys the decision with respect to the
request. The third party must advise the consumer
of the name and address of the financial institution
to which the request was made, and the financial
institution must make the adverse action disclo-
sures when required by FCRA, section 615. For
example, this exception allows a lender to commu-
nicate a credit decision to an automobile dealer
that is arranging financing for the purchase of an
automobile by a consumer who requires a loan to
finance the transaction.

“Joint User” Rule

The Federal Trade Commission staff commentary
discusses another exception, known as the Joint
User Rule. Under this exception, users of con-
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sumer reports, including financial institutions, may
share information with each other if they are jointly
involved in the decision to approve a consumer’s
request for a product or service, provided that
each has a permissible purpose for obtaining a
consumer report on the individual. For example, a
consumer applies for a mortgage loan that will
have a high loan-to-value ratio, and thus the
lender will require private mortgage insurance
(PMI) in order to approve the application. The PMI
will be provided by an outside company. The
lender and the PMI company may share con-
sumer report information about the consumer
because both entities have permissible purposes
for obtaining the information and they are jointly
involved in the decision to grant products to the
consumer.

This exception applies both to entities that are
affiliated and to nonaffiliated third parties. It is
important to note that the GLBA still applies to the
sharing of nonpublic personal information with
nonaffiliated third parties; therefore, financial insti-
tutions should be aware that sharing under the
FCRA Joint User Rule may still be limited or
prohibited by the GLBA.

Protection of Medical Information
(FCRA, Section 604(g); and
Regulation V, Subpart D)

Section 604(g) generally prohibits creditors from
obtaining and using medical information in connec-
tion with any determination of the consumer’s
eligibility, or continued eligibility, for credit. The
statute contains no prohibition regarding creditors’
obtaining or using medical information for other
purposes that are not in connection with a determi-
nation of the consumer’s eligibility, or continued
eligibility, for credit.

Section 604(g)(5)(A) required the FFIEC agen-
cies to prescribe regulations that permit transac-
tions determined to be necessary and appropriate
to protect legitimate operational, transactional, risk,
consumer, and other needs (including administra-
tive verification purposes) and that are consistent
with the congressional intent to restrict the use of
medical information for inappropriate purposes.
The agencies published final rules in the Federal
Register (70 FR 70664) on November 22, 2005;
subpart D of Regulation V implements the require-
ments for entities supervised by the Federal
Reserve. The rules contain the general prohibition
regarding obtaining or using medical information
and provide exceptions for the limited circum-
stances under which medical information may be
used. The rules define “credit” and “creditor” as
having the same meanings as in section 702 of the
Equal Credit Opportunity Act.
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Obtaining and Using
Unsolicited Medical Information
(Regulation V, § 222.30(c))

A creditor does not violate the prohibition on
obtaining medical information if it receives the
medical information pertaining to a consumer in
connection with any determination of the consum-
er's eligibility, or continued eligibility, for credit
without specifically requesting medical information.
However, the creditor may use this medical infor-
mation only in connection with a determination of
the consumer’s eligibility, or continued eligibility,
for credit in accordance with either the financial
information exception or one of the specific other
exceptions provided in the rules. These exceptions
are discussed below.

Financial Information Exception
(Regulation V, § 222.30(d))

A creditor is allowed to obtain and use medical
information pertaining to a consumer in connection
with any determination of the consumer’s eligibility,
or continued eligibility, for credit, so long as all of
the following conditions are met:

e The information is the type of information routinely
used in making credit eligibility determinations,
such as information relating to debts, expenses,
income, benefits, assets, collateral, or the pur-
pose of the loan, including the use of the loan
proceeds.

e The creditor uses the medical information in a
manner and to an extent that is no less favorable
than it would use comparable information that is
not medical information in a credit transaction.

e The creditor does not take the consumer’s
physical, mental, or behavioral health, condition
or history, type of treatment, or prognosis into
account as part of any such determination.

The financial information exception is designed
in part to allow a creditor to consider a consumer’s
medical debts and expenses in the assessment of
that consumer’s ability to repay the loan according
to the loan terms. The financial information
exception also allows a creditor to consider the
dollar amount and continued eligibility for disability
income, worker's compensation income, or other
benefits related to health or a medical condition
that is relied on as a source of repayment.

The creditor may use the medical information in a
manner and to an extent that is no less favorable
than it would use comparable nonmedical informa-
tion. For example, a consumer includes on an
application for credit information about two $20,000
debts. One debt is to a hospital; the other is to a
retailer. The creditor may use and consider the debt
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to the hospital in the same manner in which it
considers the debt to the retailer, such as including
the debts in the calculation of the consumer’s
proposed debt-to-income ratio. In addition, the
consumer’s history of payment of the debt to the
hospital may be considered in the same manner as
payment of the debt to the retailer. For example, if
the creditor does not grant loans to applicants who
have debts that are ninety days past due, the
creditor could consider the past-due status of a debt
to the hospital in the same manner as it considers
the past-due status of a debt to the retailer.

A creditor may use medical information in a
manner that is more favorable to the consumer,
according to its regular policies and procedures.
For example, if a creditor has a routine policy of
declining consumers who have a ninety-day past-
due installment loan to a retailer but does not
decline consumers who have a ninety-day past-
due debt to a hospital, the financial information
exception would allow the creditor to continue this
policy without violating the rules, because in such a
case, the creditor’s treatment of the hospital debt is
more favorable to the consumer.

A creditor may not take the consumer’s physical,
mental, or behavioral health, condition or history,
type of treatment, or prognosis into account as part
of any determination regarding the consumer’s
eligibility, or continued eligibility, for credit. The
creditor may consider only the financial implications
as discussed above, such as the status of a debt to
a hospital or the continuance of disability income.

Specific Exceptions for Obtaining
and Using Medical Information
(Regulation V, § 222.30(e))

In addition to the financial information exception,
the rules provide for the following nine specific
exceptions under which a creditor may obtain and
use medical information in its determination of the
consumer’s eligibility, or continued eligibility, for
credit:

1. To determine whether the use of a power of
attorney or legal representative that is triggered
by a medical condition or event is necessary
and appropriate, or whether the consumer has
the legal capacity to contract when a person
seeks to exercise a power of attorney or act as a
legal representative for a consumer on the basis
of an asserted medical condition or event. For
example, if person A is attempting to act on
behalf of person B under a power of attorney that
is invoked on the basis of a medical event, a
creditor is allowed to obtain and use medical
information to verify that person B has experi-
enced a medical condition or event such that
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person A is allowed to act under the power of
attorney.

2. To comply with applicable requirements of local,
state, or federal laws

3. To determine, at the consumer’s request, whether
the consumer qualifies for a legally permissible
special credit program or credit-related assis-
tance program that is

e Designed to meet the special needs of
consumers with medical conditions, and

e Established and administered pursuant to a
written plan that

— Identifies the class of persons that the
program is designed to benefit, and

— Sets forth the procedures and standards for
extending credit or providing other credit-
related assistance under the program

4. To the extent necessary for purposes of fraud
prevention or detection

5. In the case of credit for the purpose of financing
medical products or services, to determine and
verify the medical purpose of the loan and the
use of the proceeds

6. Consistent with safe and sound banking prac-
tices, if the consumer or the consumer’s legal
representative requests that the creditor use
medical information in determining the consum-
er’s eligibility, or continued eligibility, for credit to
accommodate the consumer’s particular circum-
stances, and such request is documented by
the creditor. For example, at the consumer’s
request, a creditor may grant an exception to its
ordinary policy to accommodate a medical
condition that the consumer has experienced.
This exception allows a creditor to consider
medical information in this context, but it does
not require a creditor to make such an accom-
modation, nor does it require a creditor to grant
a loan that is unsafe or unsound.

7. Consistent with safe and sound practices, to
determine whether the provisions of a forbear-
ance practice or program that is triggered by a
medical condition or event apply to a consumer.
For example, if a creditor has a policy of
delaying foreclosure in cases in which a con-
sumer is experiencing a medical hardship, this
exception allows the creditor to use medical
information to determine if the policy would
apply to the consumer. Like exception 6 above,
this exception does not require a creditor to
grant forbearance; it merely provides an excep-
tion so that a creditor may consider medical
information in these instances.

8. To determine the consumer’s eligibility for, the
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triggering of, or the reactivation of a debt-
cancellation contract or debt-suspension agree-
ment if a medical condition or event is a
triggering event for the provision of benefits
under the contract or agreement

9. To determine the consumer’s eligibility for, the
triggering of, or the reactivation of a credit
insurance product if a medical condition or
event is a triggering event for the provision of
benefits under the product

Limits on Redisclosure of Information
(Regulation V, § 222.31(b))

If a creditor subject to the medical information rules
receives medical information about a consumer
from a consumer reporting agency or its affiliate, the
creditor must not disclose that information to any
other person, except as necessary to carry out the
purpose for which the information was initially
disclosed or as otherwise permitted by statute,
regulation, or order.

Sharing Medical Information with
Affiliates (Regulation V, § 222.32(b))

In general, the exclusions from the definition of
“consumer report” in FCRA, section 603(d)(2),
allow the sharing of information among affiliates.
With regard to medical information, FCRA, sec-
tion 603(d)(3), provides that the exclusions in
section 603(d)(2) do not apply when a person
subject to the medical information rules shares
information of the following types with an affiliate:

e Medical information

e An individualized list or description based on the
payment transactions of the consumer for medi-
cal products or services

e An aggregate list of identified consumers based
on payment transactions for medical products or
services

If a person that is subject to the medical rules
shares with an affiliate information of one of the
types listed above, the exclusions from the defini-
tion of “consumer report” do not apply. Effectively,
this means that if a person shares medical
information, that person becomes a consumer
reporting agency, subject to all the other substan-
tive requirements of the FCRA.

The rules provide exceptions to these limitations
on sharing medical information with affiliates (Regu-
lation V, section 222.32(c)). A covered entity, such
as a state member bank, may share medical
information with its affiliates without becoming a
consumer reporting agency under one or more of
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the following circumstances:

¢ In connection with the business of insurance or
annuities (including the activities described in
section 18B of the model Privacy of Consumer
Financial and Health Information Regulation
issued by the National Association of Insurance
Commissioners, as in effect on January 1, 2003)

For any purpose permitted without authorization
under the regulations issued by the Department
of Health and Human Services pursuant to the
Health Insurance Portability and Accountability
Act of 1996 (HIPAA)

For any purpose referred to in section 1179 of
HIPAA

For any purpose described in section 502(e) of
the Gramm-Leach-Bliley Act

In connection with a determination of the consum-
er's eligibility, or continued eligibility, for credit
consistent with the financial information excep-
tions or specific exceptions
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e As otherwise permitted by order of an FFIEC
agency

Affiliate Marketing Opt-Out
(FCRA, Section 624)

FCRA, section 624, requires that consumers be
provided with a notice and an opportunity to opt out
of an entity’s use of certain information received
from an affiliate to make solicitations to the
consumer. The federal banking agencies, the
National Credit Union Administration, the Federal
Trade Commission, and the Securities and
Exchange Commission are currently (as of August
2006) in the process of developing final regulations
to implement this new opt-out requirement. Finan-
cial institutions will not be subject to these
requirements until the final rules are implemented
and effective. This section of the examination
procedures will be written upon publication of the
final regulations.
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Examination Procedures

Consumer Report and Information
Sharing (FCRA, Section 603(d))

1. Review the financial institution’s policies, proce-
dures, and practices concerning the sharing of
consumer information with third parties, includ-
ing both affiliated and nonaffiliated third parties.
Determine the type of information shared and
with  whom the information is shared. (This
portion of the examination may overlap with a
review of the institution’s compliance with Regu-
lation P, Privacy of Consumer Financial Informa-
tion, which implements the Gramm-Leach-Bliley
Act.)

2. Determine whether the financial institution’s
information-sharing practices fall within the
exceptions to the definition of a consumer
report. If they do not, the financial institution
could be considered a consumer reporting
agency, in which case the examination proce-
dures in module 6 should be completed.

3. If the financial institution shares information other
than transaction and experience information with
affiliates subject to opt-out provisions, determine
whether the institution's GLBA privacy notice
contains information regarding how to opt out,
as required by Regulation P.

4. If procedural weaknesses or other risks requir-
ing further investigation are noted, obtain a
sample of opt-out rights exercised by consum-
ers and determine whether the financial institu-
tion honored the opt-out requests by not sharing
“other information” about those consumers with
the institution’s affiliates after receiving the
opt-out requests.

Protection of Medical Information
(FCRA, Section 604(g); and
Regulation V, Subpart D)

1. Review the financial institution’s policies, proce-
dures, and practices concerning the collection
and use of consumer medical information in
connection with any determination of the con-
sumer’s eligibility, or continued eligibility, for
credit.
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2. If the financial institution’s policies, procedures,
and practices allow for obtaining and using
consumer medical information in the context of a
credit transaction, determine whether there are
adequate controls in place to ensure that the
information is used only subject to the financial
information exception or one of the specific
exceptions set forth in Regulation V.

3. If procedural weaknesses or other risks requir-
ing further investigation are noted, obtain
samples of credit transactions to determine
whether the use of consumer medical informa-
tion was done strictly under the financial infor-
mation exception or one of the specific excep-
tions in Regulation V.

4. Determine whether the financial institution has
adequate policies and procedures in place to
limit the redisclosure of consumer medical
information that was received from a consumer
reporting agency or an affiliate.

5. Determine whether the financial institution shares
medical information about a consumer with its
affiliates. If it does, determine whether the
sharing occurred in accordance with an excep-
tion in Regulation V that enables the institution to
share the information without becoming a con-
sumer reporting agency.

Affiliate Marketing Opt-Out
(FCRA, Section 624)

FCRA, section 624, requires that consumers be
provided with a notice and an opportunity to opt out
of an entity’s use of certain information received
from an affiliate to make solicitations to the
consumer. The federal banking agencies, the
National Credit Union Administration, the Federal
Trade Commission, and the Securities and
Exchange Commission are currently (as of August
2006) in the process of developing final regulations
to implement the new opt-out requirements. Finan-
cial institutions will not be subject to these
requirements until the final rules are implemented
and effective. This section of the examination
procedures will be written upon publication of the
final regulations.
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Examination Module 3: Disclosures to Consumers
and Miscellaneous Requirements

Overview

The Fair Credit Reporting Act (FCRA) requires
financial institutions to provide consumers with
various notices and information under a variety of
circumstances. This module deals with examina-
tion responsibilities for these various areas.

Use of Consumer Reports for
Employment Purposes
(FCRA, Section 604(b))

FCRA, section 604(b), sets forth specific require-
ments for financial institutions that obtain consumer
reports on its employees or prospective employees
prior to, and/or during, the term of employment. The
FCRA generally requires the written permission of
the consumer to procure a consumer report for
“employment purposes.” Moreover, a clear and
conspicuous disclosure that a consumer report
may be obtained for employment purposes must
be provided in writing to the consumer prior to
procuring a report.

Prior to taking any adverse action involving
employment that is based in whole or in part on the
consumer report, the user generally must provide
to the consumer

e A copy of the report, and

e A description in writing of the rights of the
consumer, as prescribed by the Federal Trade
Commission (FTC) in FCRA, section 609(c)(1).

At the time a financial institution takes adverse
action in an employment situation, the consumer
must also be provided with an adverse action
notice, as required by FCRA, section 615, and
described later in this module.

Prescreened Consumer Reports and
Opt-Out Notice (FCRA, Sections
604(c) and 615(d); and FTC
Regulations, Parts 642 and 698)

FCRA, section 604(c)(1)(B), allows persons, includ-
ing financial institutions, to obtain and use consumer
reports on any consumer in connection with any
credit or insurance transaction that is not initiated by
the consumer, for the purpose of making firm offers
of credit or insurance. This process, known as
prescreening, occurs when a financial institution
obtains, from a consumer reporting agency, a list of
consumers who meet certain predetermined credit-
worthiness criteria and who have not elected to be
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excluded from such lists. These lists may contain
only the following information:

e The name and address of a consumer

e An identifier that is not unique to the consumer
and that is used by the person solely for the
purpose of verifying the identity of the consumer

e Other information pertaining to a consumer that
does not identify the relationship or experience of
the consumer with respect to a particular creditor
or other entity

Each name on the list is considered an individual
consumer report. In order to obtain and use these
lists, the financial institution must make a “firm offer
of credit or insurance,” as defined in FCRA,
section 603(l), to each person on the list. The
institution is not required to grant credit or insur-
ance if the consumer is found to be not creditwor-
thy or insurable or cannot furnish required collat-
eral, provided that the underwriting criteria are
determined in advance.

Example 1. Assume that a home mortgage
lender obtains from a consumer reporting agency
a list of everyone in county X who has a current
home mortgage loan and a credit score of 700.
The lender will use this list to market a second-
lien home equity loan product. Besides the
criteria used to create the prescreened list for
this product, the lender’s criteria include a total
debt-to-income ratio (DTI) of 50 percent or less.
Some of these other criteria can be screened by
the consumer reporting agency, but others, such
as the DTI, must be determined from an applica-
tion or other sources when consumers respond
to the offer. If a consumer who responds to the
offer has a DTl of 60 percent, the lender does not
have to grant the loan.

In addition, the financial institution is allowed to
obtain a full consumer report on anyone respond-
ing to the offer in order to verify that the consumer
continues to meet the creditworthiness criteria. If
the consumer no longer meets those criteria, the
institution does not have to grant the loan.

Example 2. On January 1, a credit card lender
obtains from a consumer reporting agency a list
of consumers in county Y who have credit scores
of 720 and no previous bankruptcy records. On
January 2, the lender mails solicitations offering a
preapproved credit card to everyone on the list.
On January 31, a consumer responds to the offer
and the lender obtains and reviews a full
consumer report, which shows that a bankruptcy
record was added on January 15. Since this
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consumer no longer meets the lender’s predeter-
mined criteria, the lender is not required to issue
the credit card.

These basic requirements seek to ensure that
financial institutions that obtain prescreened lists
follow through with an offer of credit or insurance.
An institution must maintain a list of the criteria used
for the product (including the criteria used to
generate the prescreened list and any other
criteria, such as collateral requirements) on file for
three years, beginning on the date that the offer
was made to the consumer.

Technical Notice and
Opt-Out Requirements

FCRA, section 615(d), sets forth consumer protec-
tions and technical notice requirements concerning
prescreened offers of credit or insurance. The
FCRA requires consumer reporting agencies that
operate nationwide to jointly operate an “opt-out”
system whereby consumers can elect to be
excluded from prescreened lists by calling a
toll-free number.

When a financial institution obtains and uses
such lists, it must provide consumers with a
“prescreen opt-out notice” along with a written offer
of credit or insurance. The notice alerts consumers
that they are receiving the offer because they meet
certain creditworthiness criteria. The notice must
also provide the toll-free telephone number oper-
ated by the nationwide consumer reporting agen-
cies for consumers to call to opt out of prescreened
lists.

The FCRA sets forth the basic requirement
concerning the provision of notices to consumers
at the time prescreened offers are made. The FTC'’s
implementing regulation, which spells out the
technical requirements of the notice, are at 16 CFR
642 and 698. This regulation—which is applicable
to anyone, including banks, credit unions, and
thrifts, that obtains and uses prescreened con-
sumer reports—became effective on August 1,
2005; however, the requirement to provide a notice
containing the toll-free opt-out telephone number
has existed under the FCRA for many years.

Requirements Beginning August 1, 2005

The FTC regulations—16 CFR 642 and 698—
require that a “short” notice and a “long” notice of
the “prescreen opt-out” information be given with
each written solicitation made to consumers on the
basis of prescreened consumer reports. These
regulations, which were published on January 31,
2005, at 70 FR 5022, also contain specific require-
ments concerning the content and appearance of
these notices. The requirements are listed below.
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The short notice must be a clear and conspicu-
ous, simple, and easy-to-understand statement, as
follows:

e Content. The short notice must state that the
consumer has the right to opt out of receiving
prescreened solicitations, must provide the toll-
free number, must direct consumers to the
existence and location of the long notice, and
must state the title of the long notice. It may not
contain any other information.

e form. The short notice must be in a type size
larger than the principal text on the same page,
but it may not be smaller than 12 point type. If the
notice is provided by electronic means, it must
be larger than the type size of the principal text
on the same page.

Location. The short notice must be on the front
side of the first page of the principal promotional
document in the solicitation or, if provided
electronically, on the same page and in close
proximity to the principal marketing message.
The statement must be located so that it is
distinct from other information, such as inside a
border, and must be in a distinct type style, such
as bolded, italicized, underlined, and/or in a color
that contrasts with the principal text on the page,
if the solicitation is provided in more than one
color.

The long notice must also be a clear and
conspicuous, simple, and easy-to-understand state-
ment, as follows:

e Content. The long notice must state the informa-
tion required by FCRA, section 615(d), and may
not include any other information that interferes
with, detracts from, contradicts, or otherwise
undermines the purpose of the notice.

e Form. The long notice must appear in the
solicitation and be in a type size that is no
smaller than the type size of the principal text
on the same page; for solicitations provided
other than by electronic means, the type size
may not be smaller than 8-point. The notice
must begin with a heading, in capital letters and
underlined, identifying the long notice as the
“PRESCREEN & OPT OUT NOTICE.” Also, the
notice must be in a type style that is distinct
from the principal type style used on the same
page, such as bolded, italicized, underlined,
and/or in a color that contrasts with the principal
text, if the solicitation is in more than one color.
Further, the notice must be set apart from other
text on the page, such as by including a blank
line above and below the statement, and by
indenting both the left and right margins from
other text on the page.

Model prescreen opt-out notices developed by
the FTC, along with complete sample solicitations
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showing context, appear in appendix A to 16 CFR
698. The model notice text is shown below.

Sample Short Notice

You can choose to stop receiving “prescreened” offers of
[credit or insurance] from this and other companies by
calling toll-free [toll-free number]. See PRESCREEN &
OPT-OUT NOTICE on other side [or other location] for
more information about prescreened offers.

Sample Long Notice

PRESCREEN & OPT-OUT NOTICE: This “prescreened”
offer of [credit or insurance] is based on information in
your credit report indicating that you meet certain criteria.
This offer is not guaranteed if you do not meet our criteria
[including providing acceptable property as collateral]. If
you do not want to receive prescreened offers of [credit or
insurance] from this and other companies, call the
consumer reporting agencies [or name of consumer
reporting agency] toll-free, [toll-free number]; or write:
[consumer reporting agency name and mailing address].

Truncation of Credit and Debit Card
Account Numbers
(FCRA, Section 605(g))

FCRA, section 605(g), provides that persons,
including financial institutions, that accept debit
and credit cards for the transaction of business are
prohibited from issuing electronically generated
receipts that contain more than the last five digits of
the card number, or the card expiration date, at the
point of sale or transaction. This requirement
applies only to electronically developed receipts
and does not apply to handwritten receipts or those
developed with an imprint of the card.

For automatic teller machines (ATMs) and point-
of-sale (POS) terminals or other machines that were
put into operation before January 1, 2005, this
requirement is effective on December 4, 2006. For
those that were put into operation on or after
January 1, 2005, the effective date is the date of
installation.

Disclosure of Credit Scores by
Certain Mortgage Lenders
(FCRA, Section 609(g))

FCRA, section 609(g), requires financial institutions
that make or arrange mortgage loans using credit
scores to provide the score, with accompanying
information, to applicants.
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Credit Score

For purposes of this section, credit score is defined
as a numerical value or a categorization derived
from a statistical tool or modeling system used by a
person that makes or arranges a loan to predict the
likelihood of certain credit behaviors, including
default (the numerical value or the categorization
derived from such analysis may also be referred to
as a "‘risk predictor” or “risk score”). A credit score
does not include

® Any mortgage score or rating by an automated
underwriting system that considers one or more
factors in addition to credit information, such as
the loan-to-value ratio, the amount of down
payment, or the financial assets of a consumer,
or

e Any other elements of the underwriting process
or underwriting decision.

Covered Transactions

The disclosure requirement applies to both closed-
end and open-end loans that are for consumer
purposes and are secured by one- to four-family
residential real properties, including purchase and
refinance transactions. The requirement does not
apply in circumstances that do not involve a
consumer purpose, such as when a borrower
obtains a loan secured by his or her residence to
finance his or her small business.

Specific Required Notice

Financial institutions that are engaged in covered
transactions and that use credit scores must
provide a disclosure containing the specific lan-
guage shown below, which is contained in FCRA,
section 609(g)(1)(D):

Notice to the Home Loan Applicant

In connection with your application for a home loan, the
lender must disclose to you the score that a consumer
reporting agency distributed to users and the lender used
in connection with your home loan, and the key factors
affecting your credit scores.

The credit score is a computer generated summary
calculated at the time of the request and based on
information that a consumer reporting agency or lender
has on file. The scores are based on data about your
credit history and payment patterns. Credit scores are
important because they are used to assist the lender in
determining whether you will obtain a loan. They may also
be used to determine what interest rate you may be
offered on the mortgage. Credit scores can change over
time, depending on your conduct, how your credit history
and payment patterns change, and how credit scoring
technologies change.
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Because the score is based on information in your
credit history, it is very important that you review the
credit-related information that is being furnished to make
sure it is accurate. Credit records may vary from one
company to another.

If you have questions about your credit score or the
credit information that is furnished to you, contact the
consumer reporting agency at the address and telephone
number provided with this notice, or contact the lender, if
the lender developed or generated the credit score. The
consumer reporting agency plays no part in the decision
to take any action on the loan application and is unable to
provide you with specific reasons for the decision on a
loan application.

If you have questions concerning the terms of the loan,
contact the lender.

The notice must include the name, address, and
telephone number of each consumer reporting
agency that provided a credit score that was used.

Credit Score and Key Factors Disclosed

In addition to providing the notice to home loan
applicants, financial institutions must disclose the
credit score, the range of possible scores, the date
on which the score was created, and the “key
factors” used in calculating the score. Key factors
are all relevant elements or reasons adversely
affecting the credit score for the particular indi-
vidual, listed in the order of their importance based
on their effect on the credit score. The total number
of factors to be disclosed must not exceed four.
However, if one of the key factors is the number of
inquiries into a consumer’s credit information, then
the total number of factors must not exceed five.
These key factors come from information supplied
by the consumer reporting agencies with any
consumer report that was furnished containing a
credit score. (FCRA, section 605(d)(2))

This disclosure requirement applies to any
application for a covered transaction, regardless of
the final action on the application taken by the
lender. The FCRA requires a financial institution to
disclose all of the credit scores that were used in
these transactions. For example, if two applicants
jointly apply for a mortgage loan to purchase a
single-family residence and the lender uses the
credit scores of both, then both scores need to be
disclosed. The statute specifically does not require
that more than one disclosure be provided per
loan; therefore, if multiple scores are used, all of
them can be included in one disclosure containing
the Notice to the Home Loan Applicant.

If a financial institution uses a credit score that
was not obtained directly from a consumer report-
ing agency but may contain some information from
a consumer reporting agency, this disclosure
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requirement can be satisfied by providing a score
and associated key factor information that were
supplied by the consumer reporting agency. For
example, certain automated underwriting systems
generate scores used in credit decisions. These
systems are often populated by data obtained from
consumer reporting agencies. If a financial institu-
tion uses such an automated system, the disclo-
sure requirement can be satisfied by providing the
applicants with a score and list of key factors
supplied by a consumer reporting agency based
on the data, including the credit score(s), that were
imported into the automated system. Doing so will
provide applicants with information about their
credit history and its role in the credit decision, in
the spirit of this section of the statute.

Timing
The statute requires that the disclosure be provided

as soon as is reasonably practicable after the credit
score is used.

Adverse Action Disclosures
(FCRA, Sections 615(a) and (b))

The FCRA requires certain disclosures when ad-
verse actions are taken with respect to consumers
on the basis of information received from third
parties. Specific disclosures are required depend-
ing on whether the source of the information is a
consumer reporting agency, a third party other
than a consumer reporting agency, or an affiliate.
The disclosure requirements are discussed sepa-
rately below.

Information Obtained from a
Consumer Reporting Agency

Section 615(a) provides that when adverse action
is taken with respect to any consumer that is based
in whole or in part on any information contained in
a consumer report, the financial institution must do
all of the following:

e Provide oral, written, or electronic notice of the
adverse action to the consumer

® Provide to the consumer, orally, in writing, or
electronically,

— The name, address, and telephone number of
the consumer reporting agency from which it
received the information (including a toll-free
telephone number established by the agency, if
the agency maintains files on a nationwide
basis)

— A statement that the consumer reporting
agency did not make the decision to take the
adverse action and is unable to give the
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consumer the specific reasons for the adverse
action

e Provide to the consumer an oral, written, or
electronic notice of (1) the consumer’s right to
obtain a free copy of the consumer report from
the consumer reporting agency, within sixty
days of receiving notice of the adverse action,
and (2) the consumer’s right to dispute the
accuracy or completeness of any information in
the consumer report with the consumer report-
ing agency

Information Obtained from a
Source Other Than a
Consumer Reporting Agency

Section 615(b)(1) provides that if credit for per-
sonal, family, or household purposes involving a
consumer is denied or if the charge for such credit
is increased, partially or wholly on the basis of
information that was obtained from a person other
than a consumer reporting agency and that bears
on the consumer’s creditworthiness, credit stand-
ing, credit capacity, character, general reputation,
personal characteristics, or mode of living, the
financial institution,

e Atthetime the adverse action is communicated to
the consumer, must clearly and accurately
disclose the consumer’s right to file a written
request for the reasons for the adverse action, and

If it receives such a request within sixty days after
the consumer learns of the adverse action, must
disclose, within a reasonable period of time, the
nature of the adverse information. The informa-
tion should be sufficiently detailed to enable the
consumer to evaluate its accuracy. The source of
the information need not be, but may be,
disclosed. In some instances, it may be impos-
sible to identify the nature of certain information
without also revealing the source.

Information Obtained from an Affiliate

Section 615(b)(2) provides that if a person, includ-
ing a financial institution, takes an adverse action
involving credit (in connection with a transaction
initiated by a consumer), insurance, or employment
in whole or in part on the basis of information
provided by an affiliate, it must notify the consumer
that the information

e |s furnished to the person taking the action by a
person related by common ownership, or affili-
ated by common corporate control, to the person
taking the action;

e Bears upon the consumer’s creditworthiness,
credit standing, credit capacity, character, gen-
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eral reputation, personal characteristics, or mode
of living;

¢ |s not information solely involving transactions or
experiences between the consumer and the
person furnishing the information; and

e |s not information in a consumer report.

The notification must inform the consumer of the
adverse action and that the consumer may obtain a
disclosure of the nature of the information relied on
by making a written request within sixty days of
transmittal of the adverse action notice. If the
consumer makes such a request, the user must
disclose the nature of the information received from
the affiliate not later than thirty days after receiving
the request.

Debt Collector Communications
concerning Identity Theft
(FCRA, Section 615(g))

Section 615(g) sets forth specific requirements for
financial institutions that act as debt collectors, that
is, financial institutions that collect debts on behalf
of a third party that is a creditor or other user of a
consumer report. The requirements do not apply
when a financial institution is collecting its own
loans. When a financial institution is notified that
any information relating to a debt that it is
attempting to collect may be fraudulent or may be
the result of identity theft, the institution must notify
the third party of this fact. In addition, if the
consumer to whom the debt purportedly relates
requests information about the transaction, the
financial institution must provide all of the informa-
tion the consumer would otherwise be entitled to if
the consumer wished to dispute the debt under
other provisions of law applicable to the financial
institution.

Risk-Based Pricing Notice
(FCRA, Section 615(h))

Section 615(h) requires users of consumer reports
that grant credit on material terms that are materially
less favorable than the most favorable terms
available to a substantial proportion of consumers
who get credit from or through that person to provide
anotice to those consumers who did not receive the
most favorable terms. Implementing regulations for
this section are currently (as of August 2006) under
development jointly by the Federal Reserve Board
and the Federal Trade Commission. Financial
institutions do not have to provide this notice until
final regulations are implemented and effective. This
section of the examination procedures will be written
upon publication of final rules.
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Examination Procedures

Use of Consumer Reports for
Employment Purposes
(FCRA, Section 604(b))

1. Determine whether the financial institution
obtains consumer reports on current or prospec-
tive employees.

2. Assess the financial institution’s policies and
procedures to determine if appropriate disclo-
sures are provided to current and prospective
employees when consumer reports are obtained
for employment purposes, including in situations
in which adverse actions are taken on the basis
of consumer report information.

3. If procedural weaknesses or other risks requir-
ing further investigation are noted, review a
sample of the disclosures to determine if they
are accurate and in compliance with the techni-
cal FCRA requirements.

Prescreened Consumer Reports and
Opt-Out Notice (FCRA, Sections
604(c) and 615(d); and FTC
Regulations, Parts 642 and 698)

1. Determine whether the financial institution
obtained and used prescreened consumer
reports in connection with offers of credit and/or
insurance.

2. Evaluate the institution’s policies and proce-
dures to determine if a list of the criteria used for
prescreened offers, including all post-application
criteria, is maintained in the institution’s files and
the criteria are applied consistently when con-
sumers respond to the offers.

3. Determine whether written solicitations contain
the required disclosures of consumers’ right to
opt out of prescreened solicitations and comply
with all requirements applicable at the time of the
offer.

4. If procedural weaknesses or other risks requir-
ing further investigation are noted, obtain and
review a sample of approved and denied
responses to the offers to ensure that criteria
were appropriately applied.

Truncation of Credit and Debit Card
Account Numbers
(FCRA, Section 605(g))

1. Determine whether the financial institution’s
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policies and procedures ensure that electroni-
cally generated receipts from automated teller
machines and point-of-sale terminals or other
machines do not contain more than the last five
digits of the card number and do not contain the
expiration date.

2. For ATMs and POS terminals or other machines
that were put into operation before January 1,
2005, determine if the institution has brought the
terminals into compliance or has begun a plan to
ensure that these terminals comply by the
mandatory compliance date of December 4,
2006.

3. If procedural weaknesses or other risks requiring
further investigation are noted, review samples of
actual receipts to ensure compliance.

Disclosure of Credit Scores by
Certain Mortgage Lenders
(FCRA, Section 609(qg))

1. Determine whether the financial institution uses
credit scores in connection with applications for
closed-end or open-end loans secured by one-
to four-family residential real property.

2. Evaluate the institution’s policies and proce-
dures to determine whether accurate disclo-
sures are provided to applicants as soon as is
reasonably practicable after using credit scores.

3. If procedural weaknesses or other risks requir-
ing further investigation are noted, review a
sample of disclosures given to home loan
applicants to determine technical compliance
with the requirements.

Adverse Action Disclosures
(FCRA, Sections 615(a) and (b))

1. Determine whether the financial institution’s
policies and procedures adequately ensure that
appropriate disclosures are provided when
adverse action is taken against consumers on
the basis of information received from consumer
reporting agencies, other third parties, and/or
affiliates.

2. Review the financial institution’s policies and
procedures for responding to requests for
information in response to these adverse action
notices.

3. If procedural weaknesses or other risks requir-
ing further investigation are noted, review a
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sample of adverse action notices to determine if
they are accurate and in technical compliance.

Debt Collector Communications
concerning ldentity Theft
(FCRA, Section 615(9g))

1. Determine whether the financial institution col-
lects debts for third parties.

2. Determine whether the financial institution has
policies and procedures to ensure that the third
parties are notified if the financial institution
obtains any information that may indicate that
the debt in question is the result of fraud or
identity theft.

3. Determine if the institution has effective policies
and procedures for providing information to
consumers to whom the fraudulent debts relate.

4. If procedural weaknesses or other risks requir-
ing further investigation are noted, review a
sample of instances in which consumers have
alleged identity theft and requested information
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related to transactions to determine if all of the
appropriate information was provided to the
consumers.

Risk-Based Pricing Notice
(FCRA, Section 615(h))

Section 615(h) requires users of consumer reports
that grant credit on material terms that are materi-
ally less favorable than the most favorable terms
available to a substantial proportion of consumers
who get credit from or through that person to
provide a notice to those consumers who did not
receive the most favorable terms. Implementing
regulations for this section are currently (as of
August 2006) under development jointly by the
Federal Reserve Board and the Federal Trade
Commission. Financial institutions do not have to
provide this notice until final regulations are
implemented and effective. This section of the
examination procedures will be written upon pub-
lication of final rules.
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Examination Module 4: Financial Institutions as

Furnishers of Information

Overview

The Fair Credit Reporting Act (FCRA) sets forth
many responsibilities for financial institutions that
furnish information to consumer reporting agen-
cies. Those responsibilities generally concern
ensuring the accuracy of the data that are placed in
the consumer reporting system. This examination
module addresses the various areas associated
with furnishers of information; it does not apply to
financial institutions that do not furnish information
to consumer reporting agencies.

Furnishers of Information—General
(FCRA, Section 623)

The examination procedures for this subsection will
be amended upon completion of interagency
guidance for institutions regarding the accuracy
and integrity of information furnished to consumer
reporting agencies (the guidance is required by the
Fair and Accurate Credit Transactions Act of 2003
(FACT Act)). An interagency working group will
develop and publish the guidance for comment and
will finalize it at a later date. The agencies will also,
at a later date, write regulations regarding when
furnishers must handle direct disputes from
consumers.

In the interim, institutions that furnish information
to consumer reporting agencies must comply with
the existing FCRA requirements, which generally
require accurate reporting and prompt investigation
and resolution of disputes over accuracy. The
examination procedures presented here are based
largely on the procedures last approved by the
FFIEC Task Force on Consumer Compliance in
March 2000, but they have been revised to include
new requirements under the 2003 amendments to
the FCRA that do not require implementing
regulations.

Duties of Furnishers to Provide
Accurate Information

Section 623(a) states that a person, including a
financial institution, may, but need not, specify an
address to which consumers may send notices
concerning inaccurate information. If the financial
institution specifies such an address, then it may
not furnish information relating to a consumer to
any consumer reporting agency if (1) the institution
has been notified by the consumer, at the specified
address, that the information is inaccurate and
(2) the information is in fact inaccurate. If the
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financial institution does not specify an address,
then it may not furnish any information relating to a
consumer to any consumer reporting agency if it
knows or has reasonable cause to believe that the
information is inaccurate.

When a financial institution that (regularly and in
the ordinary course of business) furnishes informa-
tion to one or more consumer reporting agencies
about its transactions or experiences with any
consumer determines that any such information is
not complete or accurate, the institution must
promptly notify the consumer reporting agency of
that determination. Corrections to that information
or any additional information necessary to make the
information complete and accurate must be pro-
vided to the consumer reporting agency. Further,
any information that remains incomplete or inaccu-
rate must not thereafter be furnished to the
consumer reporting agency.

If the completeness or accuracy of any informa-
tion furnished by a financial institution to a con-
sumer reporting agency is disputed by a con-
sumer, that financial institution may not furnish the
information to any consumer reporting agency
without notice that the information is disputed by
the consumer.

Voluntary Closures of Accounts

Section 623(a)(4) requires that any person, includ-
ing a financial institution, that (regularly and in the
ordinary course of business) furnishes information
to a consumer reporting agency regarding a
consumer who has a credit account with that
institution notify the agency of the voluntary closure
of the account by the consumer, in information
regularly furnished for the period in which the
account is closed.

Notice Involving Delinquent Accounts

Section 623(a)(5) requires that a person, including
a financial institution, that furnishes information to a
consumer reporting agency about a delinquent
account being placed for collection, charged off, or
subjected to any similar action, not later than ninety
days after furnishing the information to the agency,
notify the agency of the month and year of the
commencement of the delinquency that immedi-
ately preceded the action.

Duties upon Notice of Dispute

Section 623(b) requires the financial institution to
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do the following whenever it receives a notice of
dispute from a consumer reporting agency regard-
ing the accuracy or completeness of any informa-
tion provided by the institution to the agency
pursuant to FCRA, section 611 (Procedure in Case
of Disputed Accuracy):

e Conduct an investigation regarding the disputed
information

Review all relevant information provided by the
consumer reporting agency along with the notice

Report the results of the investigation to the
consumer reporting agency

e |f the disputed information is found to be
incomplete or inaccurate, report those results to
all nationwide consumer reporting agencies to
which the financial institution previously provided
the information

If the disputed information is incomplete, inaccu-
rate, or not verifiable by the financial institution,
for purposes of reporting to the consumer
reporting agency,

— Modify the item of information,
— Delete the item of information, or

— Permanently block the reporting of that item of
information

The investigations, reviews, and reports required
to be made must be completed within thirty days.
The time period may be extended for fifteen days if
a consumer reporting agency receives additional
relevant information from the consumer.

Prevention of Re-Pollution of
Consumer Reports
(FCRA, Section 623(a)(6))

Section 623(a)(6) has specific requirements for
furnishers of information, including financial institu-
tions, to a consumer reporting agency that receive
notice from a consumer reporting agency that the
information furnished may be fraudulent as a
result of identity theft. FCRA, section 605B,
requires consumer reporting agencies to notify
furnishers of information, including financial institu-
tions, that the information may be fraudulent as a
result of identity theft, that an identity theft report
has been filed, and that a block has been
requested. Section 623(a)(6) requires financial
institutions, upon receiving such notice, to estab-
lish and follow reasonable procedures to ensure
that this information is not re-reported to the
consumer reporting agency, thus ‘“re-polluting”
the victim’s consumer report.

FCRA, section 615(f), also prohibits a financial
institution from selling or transferring debt resulting
from an alleged identity theft.
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Negative Information Notice
(FCRA, Section 623(a)(7))

Section 623(a)(7) requires financial institutions to
provide consumers with a notice either before
negative information is provided to a nationwide
consumer reporting agency or within thirty days
after reporting the negative information.

Financial institutions may provide this disclosure
on or with any notice of default, any billing
statement, or any other materials provided to the
customer, as long as the notice is clear and
conspicuous. Institutions may also choose to
provide this notice to all customers as an abun-
dance of caution. However, this notice may not be
included in the initial disclosures provided under
section 127(a) of the Truth in Lending Act.

Negative Information

For these purposes, negative information is any
information concerning a customer’'s delinquen-
cies, late payments, insolvency, or any form of
default.

Nationwide Consumer Reporting Agency

FCRA, section 603(p), defines a consumer report-
ing agency that compiles and maintains files on
consumers on a nationwide basis as one that
regularly engages in the practice of assembling or
evaluating and maintaining the following two
pieces of information about consumers residing
nationwide, for the purpose of furnishing con-
sumer reports to third parties bearing on a
consumer’s creditworthiness, credit standing, or
credit capacity:

e Public record information

e Credit account information from persons who
furnish that information regularly and in the
ordinary course of business

Model Notices

As required by the FCRA, the Federal Reserve
Board developed the following model notices that
financial institutions may use to comply with these
requirements. One model notice is to be used when
an institution chooses to provide a notice before
furnishing negative information. The other is to be
used when an institution provides a notice within
thirty days after reporting negative information:

e Notice prior to communicating negative informa-
tion (model B-1). “We may report information
about your account to credit bureaus. Late
payments, missed payments, or other defaults on
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your account may be reflected in your credit
report.”

e Notice within thirty days after communicating
negative information (model B-2). “We have told
a credit bureau about a late payment, missed
payment or other default on your account. This
information may be reflected in your credit
report.”

Use of the model notices is not required;
however, proper use of the model notices provides
financial institutions with a safe harbor from liability.
Financial institutions may make certain changes to
the language or format of the model notices without
losing the safe harbor from liability provided by the
models, but the changes may not be so extensive
as to affect the substance, clarity, or meaningful
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sequence of the language in the models. Institu-
tions making such extensive revisions will lose the
safe harbor from liability that the model notices
provide. Acceptable changes include, for example,

® Rearranging the order of the references to “late
payment(s)” or “missed payment(s)”;

e Pluralizing the terms “credit bureau,” “credit

report,” and “account”;

e Specifying the particular type of account on
which information may be furnished, such as
“credit card account”; and

e Rearranging, in model B-1, the phrases “informa-
tion about your account” and “to credit bureaus”
such that it would read “We may report to credit
bureaus information about your account.”
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Examination Procedures

being placed for collection, charged off, or
subjected to any similar action (§ 623(a)(5))

Furnishers of Information—General
(FCRA, Section 623)

1. Determine whether the

financial institution
provides information to consumer reporting
agencies.

. Review the financial institution’s policies and
procedures for ensuring compliance with the
FCRA requirements for furnishing information to
consumer reporting agencies.

. If procedural weaknesses or other risks requir-
ing further investigation are noted, such as a
high number of complaints from consumers
regarding the accuracy of their consumer report
information furnished by the financial institution,
select a sample of reported items and the
corresponding loan or collection file to deter-
mine that the institution did the following:

a. Did not report information that it knew, or had
reasonable cause to believe, was inaccurate

(§ 623(a)(1)(A))

b. Did not report information to a consumer
reporting agency if it was notified by the
consumer that the information was inaccu-
rate and the information was, in fact, inaccu-
rate (§ 623(a)(1)(B))

c. Provided the consumer reporting agency
with corrections or additional information to
make the information complete and accu-
rate, and thereafter did not send the con-
sumer reporting agency the inaccurate or
incomplete information (§ 623(a)(2))

d. Furnished a notice to a consumer reporting
agency of a dispute in situations in which a
consumer disputed the completeness or
accuracy of any information the institution
furnished, and the institution continued fur-
nishing the information to a consumer report-
ing agency (§ 623(a)(3))

e. Notified the consumer reporting agency of a
voluntary account-closing by the consumer,
and did so as part of the information regularly
furnished for the period in which the account
was closed (§ 623(a)(4))

f.  Notified the consumer reporting agency of
the month and year of commencement of a
delinquency that immediately preceded the
action of placing the delinquent account for
collection, charging it off, or similar action.
The notification to the agency must be made
within ninety days of furnishing information to
the agency about a delinquent account
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4. If weaknesses within the financial institution’s

procedures for investigating errors are revealed,
review a sample of notices of disputes received
from a consumer reporting agency and deter-
mine whether the institution did the following:

a. Conducted an investigation with respect to
the disputed information (§ 623(b)(1)(A))

b. Reviewed all relevant information provided
by the consumer reporting agency

(§ 623(0)(1)(B))

c. Reported the results of the investigation to
the consumer reporting agency (§ 623(b)(1)(C))

d. Reported the results of the investigation to all
other nationwide consumer reporting agen-
cies to which the information was furnished, if
the investigation found that the reported
information was inaccurate or incomplete

(§ 623(b)(1)(D))

e. Modified, deleted, or blocked the reporting
of information that could not be verified

Prevention of Re-Pollution of
Consumer Reports
(FCRA, Section 623(a)(6))

1.

If the financial institution provides information to
a consumer reporting agency, review the insti-
tution’s policies and procedures for ensuring
that items of information blocked because of an
alleged identity theft are not re-reported to the
consumer reporting agency.

. If weaknesses are noted within the financial

institution’s policies and procedures, review a
sample of notices from a consumer reporting
agency of allegedly fraudulent information due to
identity theft furnished by the financial institution,
to determine whether the institution does not
re-report the item to a consumer reporting
agency.

. If procedural weaknesses or other risks requir-

ing further investigation are noted, verify that the
financial institution has not sold or transferred a
debt that resulted from an alleged identity theft.

Negative Information Notice
(FCRA, Section 623(a)(7))

1.

If the financial institution provides negative
information to a nationwide consumer reporting
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agency, verify that the institution’s policies and ing further investigation are noted, review a
procedures ensure that the appropriate notices sample of notices provided to consumers to
are provided to customers. determine compliance with the technical content

2. If procedural weaknesses or other risks requir- and timing requirements.
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Examination Module 5: Consumer Alerts and

|dentity Theft Protections

Overview

The Fair Credit Reporting Act (FCRA) contains
several provisions for both consumer reporting
agencies and users of consumer reports, includ-
ing financial institutions, that are designed to help
combat identity theft. This module applies to finan-
cial institutions that are not consumer reporting
agencies but are users of consumer reports.

There are two primary requirements: (1) a user of
a consumer report that contains a fraud or active
duty alert must take steps to verify the identity of the
individual to whom the consumer report relates and
(2) a financial institution must disclose certain
information when consumers allege that they are
the victim of identity theft.

Fraud and Active Duty Alerts
(FCRA, Section 605A(h))

Initial Fraud and Active Duty Alerts

A consumer who suspects that he or she may be
the victim of fraud, including identity theft, may ask
nationwide consumer reporting agencies to place
initial fraud alerts in his or her consumer reports.
These alerts must remain in the consumer’s report
for no less than ninety days. In addition, members
of the armed services who are called to active duty
may request that active duty alerts be placed in
their consumer reports. Active duty alerts must
remain in these service members’ files for no less
than twelve months.

Section 605A(h)(1)(B) requires users of con-
sumer reports, including financial institutions, to
verify a consumer’s identity if a consumer report
includes a fraud or active duty alert. Unless the
financial institution uses reasonable policies and
procedures to form a reasonable belief that it
knows the identity of the person making the
request, the financial institution may not

e Establish a new credit plan or extension of credit
(other than under an open-end credit plan) in the
name of the consumer,

® |ssue an additional card on an existing account, or

e |ncrease a credit limit.

Extended Alerts

Consumers who allege that they are the victim of
identity theft may also place an extended alert,
which lasts seven years, on their consumer report.
Extended alerts require consumers to submit
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identity theft reports and appropriate proof of
identity to the nationwide consumer reporting
agencies.

Section B05A(h)(2)(B) requires a financial institu-
tion that obtains a consumer report that contains an
extended alert to contact the consumer in person,
or by the method listed by the consumer in the
alert, prior to taking any of the three actions listed
above.

Information Available to Victims
(FCRA, Section 609(e))

Section 609(e) requires financial institutions to
provide records of fraudulent transactions to vic-
tims of identity theft within thirty days after receiving
a request for the records. These records include
the application and business transaction records
under the control of the financial institution, whether
maintained by the institution or another person on
behalf of the institution (such as a service provider).
This information should be provided to one of the
following:

e The victim

e Any federal, state, or local government law
enforcement agency or officer specified by the
victim in the request

e Any law enforcement agency investigating the
identity theft that was authorized by the victim to
take receipt of these records

The request for the records must be made by the
victim in writing and must be sent to the financial
institution to the address specified by the institution
for this purpose. The financial institution may ask
the victim to provide information, if known, regard-
ing the date of the transaction or application and
any other identifying information, such as an
account or transaction number.

Unless the financial institution, at its discretion,
otherwise has a high degree of confidence that it
knows the identity of the victim making the
request for information, before disclosing any
information to the victim it must take prudent
steps to positively identify the person requesting
the information. Proof of identity can include any
of the following:

e A government-issued identification card

e Personally identifying information of the same
type that was provided to the financial institution
by the unauthorized person

e Personally identifying information that the finan-
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cial institution typically requests from new appli-
cants or for new transactions

Atthe election of the financial institution, the victim
must also provide the institution with proof of an
identity theft complaint, which may consist of a copy
of a police report evidencing the claim of identity
theft and a properly completed affidavit. The
affidavit may be either the standardized affidavit
form prepared by the Federal Trade Commission
(published in April 2005 in the Federal Register at
70 FR 21792) or an ‘“affidavit of fact” that is
acceptable to the financial institution for this
purpose.

When these conditions are met, the financial
institution must provide the information at no
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charge to the victim. However, the institution is not
required to provide any information if, acting in
good faith, it determines that

e Section 609(e) does not require disclosure of the
information;

e |t does not have a high degree of confidence in
knowing the true identity of the requestor, based
on the identification and/or proof provided;

e The request for information is based on a
misrepresentation of fact by the requestor; or

e The information requested is Internet navigational
data or similar information about a person’s visit
to a web site or online service.
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Examination Procedures

Fraud and Active Duty Alerts
(FCRA, Section 605A(h))

1. Determine whether the financial institution has
effective policies and procedures in place to
verify the identity of consumers in situations in
which consumer reports include fraud and/or

active duty military alerts.

2. Determine if the financial institution has effective
policies and procedures in place to contact
consumers in situations in which consumer

reports include extended alerts.

3. If procedural weaknesses or other risks requiring
further investigation are noted, review a sample
of transactions in which consumer reports
including these types of alerts were obtained.
Verify that the financial institution complied with
the identity verification and/or consumer contact

requirements.
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Information Available to Victims
(FCRA, Section 609(e))

1.

Review financial institution policies, procedures,
and/or practices to determine whether identities
and claims of fraudulent transactions are verified
and whether information is properly disclosed to
victims of identity theft and/or appropriately
authorized law enforcement agents.

. If procedural weaknesses or other risks requiring

further investigation are noted, review a sample
of requests of these types to determine whether
the financial institution properly verified the
requestor’s identity prior to disclosing the
information.
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Fair Credit Reporting
Examination Module 6: Requirements for
Consumer Reporting Agencies

Module 6, covering institutions that are considered
consumer reporting agencies, will be added later.
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Regulation Z
Truth in Lending

Background

Regulation Z (12 CFR 226) implements the Truth in
Lending Act (TILA) (15 USC 1601 et seq.), which
was enacted in 1968 as title | of the Consumer
Credit Protection Act (Pub. L. 90-321). Since its
implementation, the regulation has been amended
many times to incorporate changes to the TILA or
to address changes in the consumer credit
marketplace.

Regulation Z was first revised in 1970 to prohibit
creditors from sending consumers unsolicited credit
cards. Subsequent revisions to the regulation in the
1970s implemented billing dispute provisions of the
Fair Credit Billing Act of 1974 and the Consumer
Leasing Act of 1976.

During the 1980s, Regulation Z was changed
significantly, first in connection with the Truth in
Lending Simplification and Reform Act of 1980. In
1981, all consumer leasing provisions in the
regulation were transferred to the Board’s Regula-
tion M. During the late 1980s, Regulation Z was
amended to implement the rate limitations for
home-secured loans set forth in section 1204 of the
Competitive Equality Banking Act of 1987 and to
require disclosures for adjustable-rate mortgage
loans. Other Regulation Z amendments imple-
mented the Fair Credit and Charge Card Disclosure
Act of 1988 and the Home Equity Loan Consumer
Protection Act of 1988, which required disclosure of
key terms at the time of application.

In the 1990s, Regulation Z was amended to
implement the Home Ownership and Equity Protec-
tion Act of 1994, which imposed new disclosure
requirements and substantive limitations on certain
higher-cost closed-end mortgage loans and
included new disclosure requirements for reverse
mortgage transactions. The regulation was also
revised to reflect the 1995 Truth in Lending
amendments that dealt primarily with tolerances for
loans secured by real estate and limitations on
lenders’ liability for disclosure errors for these types
of loans. Regulation Z amendments resulting from
the Economic Growth and Regulatory Paperwork
Reduction Act of 1996 simplified adjustable-rate
mortgage disclosures.

Applicability

In general, Regulation Z applies to individuals and
businesses that offer or extend credit, when all the
following conditions are met:

e The credit is offered or extended to consumers
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e The offering or extension of credit is done
regularly (see the definition of “creditor” in
section 226.2(a))

e The credit is subject to a finance charge or is
payable by a written agreement in more than four
installments

e The credit is primarily for personal, family, or
household purposes

The regulation also includes special provisions for
credit offered by credit card issuers and specific
requirements for persons who are not creditors but
who provide applications for home equity loans.

Organization of Regulation Z

The disclosure rules of Regulation Z differ depend-
ing on whether the credit is open-end (credit cards
and home equity lines, for example) or closed-end
(such as car loans and mortgages). Regulation Z is
structured accordingly.

e Subpart A—Provides general information that
applies to both open-end and closed-end credit
transactions, including definitions, explanations
of coverage and exemptions, and rules for
determining which fees are finance charges

e Subpart B—Covers open-end credit, including
home equity loans and credit and charge
accounts; sets forth rules for providing disclo-
sures, resolving billing errors, calculating annual
percentage rates and credit balances, and
advertising; describes special rules for credit
card transactions (such as prohibitions on the
issuance of credit cards and restrictions on the
right to offset a cardholder’s indebtedness); and
provides special rules for home equity lines of
credit (such as prohibitions against closing
accounts and changing account terms)

e Subpart C—Covers closed-end credit, including
residential mortgage transactions, demand loans,
and installment credit contracts (including direct
loans by banks and purchased dealer paper);
sets forth rules for disclosures related to regular
and variable-rate loans, refinancings and as-
sumptions, and credit balances; also gives rules
for calculating annual percentage rates and
advertising closed-end credit

e Subpart D—For both open- and closed-end
credit, sets forth the duty of creditors to retain
evidence of compliance with the regulation,
clarifies the relationship between the regulation
and state law, and requires creditors to set an
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interest rate cap for variable-rate transactions
secured by a consumer’s dwelling

e Subpart E—Requires additional disclosures for,
sets limits on, and prohibits specific acts and
practices in connection with certain home mort-
gage transactions having rates or fees above a
certain percentage or amount; also sets forth
disclosure requirements for reverse mortgage
transactions (both open- and closed-end credit)

e Appendixes—Provide model forms and clauses
that creditors may use when providing dis-
closures; detailed rules for calculating APRs for
open- and closed-end credit; and instructions
for computing the total annual loan cost rate
for reverse mortgage transactions, along with
tables giving assumed loan periods for those
transactions

e Official staff interpretations—Published in a com-
mentary normally updated annually, in March;
include mandates concerning disclosures not
necessarily explicit in the regulation and informa-
tion on other actions required of creditors (Good
faith compliance with the commentary protects
creditors from civil liability under the act; it is
virtually impossible to comply with the regulation
without reference to, and reliance on, the
commentary.)

Note: This chapter does not attempt to discuss all
of Regulation Z, but rather highlights areas that
have caused the most problems in relation to
calculation of the finance charge and the annual
percentage rate.

General Information (Subpart A)

Purpose of the TILA and Regulation Z

The Truth in Lending Act is intended to ensure that
credit terms are disclosed in a meaningful way so
that consumers can compare credit terms more
readily and more knowledgeably. Before its enact-
ment, consumers were faced with a vast array of
credit terms and rates. It was difficult to compare
loans because the terms and rates were seldom
presented in the same format. Now, all creditors
must use the same credit terminology and expres-
sions of rates. In addition to providing a uniform
system for disclosures, the act is designed to

e Protect consumers from inaccurate and unfair
credit billing and credit card practices
¢ Provide consumers with rescission rights

e Provide for rate caps on certain dwelling-
secured loans

e Impose limitations on home equity lines of credit
and certain closed-end home mortgages
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The TILA and Regulation Z do not tell financial
institutions how much interest they may charge or
whether they must grant a loan to a particular
consumer.

Coverage and Exemptions
(§§ 226.1-226.3)

Lenders must carefully consider several factors
when deciding whether a loan requires Truth in
Lending disclosures or is subject to other Regula-
tion Z requirements. Broad coverage consider-
ations are included in section 226.1(c) of the
regulation, and relevant definitions appear in
section 226.2. Coverage considerations are
addressed in more detail in the commentary to the
regulation.

The following transactions are exempt from
Regulation Z under section 226.3:

e Credit extended primarily for a business, com-
mercial, or agricultural purpose

e Credit extended to other than a natural person
(including credit to government agencies or
instrumentalities)

e Credit in excess of $25,000 not secured by real
or personal property used as the consumer’s
principal dwelling

e Public utility credit

e Credit extended by a broker—dealer registered
with the Securities and Exchange Commission or
the Commodity Futures Trading Commission
involving securities or commodities accounts

e Home fuel budget plans
e Certain student loan programs

Footnote 4 in Regulation Z provides that if a
credit card is involved, credit that is generally
exempt from the requirements of Regulation Z (for
example, credit for a business or agricultural
purpose) is still subject to requirements that govern
the issuance of credit cards and liability for their
unauthorized use. (Credit cards must not be issued
on an unsolicited basis, and if a credit card is lost
or stolen, the cardholder must not be held liable for
more than $50 for the unauthorized use of the
card.)

When determining whether credit is for consumer
purposes, the creditor must evaluate the following
five factors:

e |nformation obtained from the consumer describ-
ing the purpose of the loan proceeds

— A statement that the proceeds will be used for
a vacation trip, for example, would indicate a
consumer purpose.

— If the consumer states that the loan has a
mixed purpose (for example, that the pro-
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ceeds will be used to buy a car that will be
used for both personal and business pur-
poses), the lender must look to the primary
purpose of the loan to decide whether disclo-
sures are necessary. A statement of purpose
by the consumer will help the lender make that
decision.

— Achecked box indicating that the loan is for a
business purpose could, absent any documen-
tation showing the intended use of the pro-
ceeds, be insufficient evidence that the loan
does not have a consumer purpose.

e The consumer’s primary occupation and how it
relates to the use of the loan proceeds

— The higher the correlation between the con-
sumer’s occupation and the property pur-
chased from the loan proceeds, the greater
the likelihood that the loan has a business
purpose. For example, proceeds used to
purchase dental supplies for a dentist would
indicate a business purpose.

e Personal management of the assets purchased
from the loan proceeds

— The less the borrower is personally involved in
the management of the investment or enter-
prise purchased by the proceeds, the less
likely the loan has a business purpose. For
example, borrowing money to purchase stock
in an automobile company by an individual
who does not work for that company would
indicate a personal investment and a con-
sumer purpose.

e The size of the transaction

— The larger the transaction, the more likely the
loan has a business purpose. For example, a
loan amount of $5,000,000 for a real estate
transaction might indicate a business pur-
pose.

e The amount of income derived from the property
acquired by the loan proceeds relative to the
borrower’s total income

— The less the income derived from the acquired
property, the more likely the loan has a
consumer purpose. For example, if the bor-
rower has an annual salary of $100,000,
receiving about $500 in annual dividends from
the acquired property would indicate a con-
sumer purpose.

The lender must evaluate all five factors before
concluding that disclosures are not necessary.
Normally, evidence suggested by a single factor is,
by itself, insufficient to draw a conclusion about
whether the transaction is covered by Regulation Z.
The diagram “Coverage Considerations under
Regulation Z” may be helpful in making the
determination. In any case, the financial institution
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may choose to furnish disclosures to consumers.
Disclosure under such circumstances does not
control whether the transaction is covered but can
ensure protection to the financial institution and
compliance with the law.

Determination of the
Finance Charge and the APR

Finance Charge (Open-End and
Closed-End Credit) (§ 226.4)

The finance charge is a measure of the cost of
consumer credit represented in dollars and cents.
Along with APR disclosures, the disclosure of the
finance charge is central to the uniform credit cost
disclosure envisioned by the TILA.

Generally, the finance charge includes any
charges or fees payable directly or indirectly by the
consumer and imposed directly or indirectly by the
financial institution either incident to or as a
condition of an extension of consumer credit. For
example, the finance charge on a loan always
includes any interest charges and, often, other
charges, such as points, transaction fees, or
service fees.

Regulation Z provides examples, applicable to
both open-end and closed-end credit transactions,
of what must, must not, or need not be included in
the disclosed finance charge (section 226.4(b)).

The finance charge does not include any charge
of a type payable in a comparable cash transac-
tion, such as taxes, title fees, license fees, or
registration fees paid in connection with an auto-
mobile purchase.

Calculation of the Finance Charge
(Closed-End Credit)

One of the more complex tasks under Regulation Z
is determining whether a charge associated with an
extension of credit must be included in, or excluded
from, the disclosed finance charge. The finance
charge initially includes any charge that is, or will
be, connected with a specific loan. Charges
imposed by third parties are finance charges if the
institution requires use of the third party. Charges
imposed by settlement or closing agents are
finance charges if the institution requires the
specific service that gave rise to the charge and
the charge is not otherwise excluded.

The “Finance Charges” diagram summarizes
included and excluded charges and may be
helpful in determining whether a loan-related
charge is a finance charge.
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Coverage Considerations under Regulation Z

Is the credit
for personal, No

Regulation Z does not apply, except the rules concerning issu-
ance of and unauthorized-use liability for credit cards. (Exempt
credit includes loans with a business or agricultural purpose

family, or
household
use?

Yes

Y

and certain student loans. Credit extended to acquire or im-
prove rental property that is not owner-occupied is considered
business-purpose credit.)

Regulation Z does not apply. (Credit that is extended to a land

extended by a

Is the credit N
extended to a ° >
consumer?
Yes
Is the credit No

trust is deemed to be credit extended to a consumer.)

The institution is not a “creditor” and Regulation Z does not ap-
ply unless at least one of the following tests is met:
(1) The institution extends consumer credit regularly and
(a) The obligation is initially payable to the institution and
(b) The obligation either is payable by written agreement
in more than four installments or is subject to a finance
charge
(2) The institution is a card issuer that extends closed-end
credit that is subject to a finance charge or is payable by

creditor?

Yes

Is the
amount

> written agreement in more than four installments

(3) The institution is a card issuer that extends open-end
credit or credit that is not subject to a finance charge and
is not payable by written agreement in more than four
installments

For limited purposes, a person that honors a credit card may
also be a creditor.

(Note: All persons, including noncreditors, must comply with
the advertising provisions of Regulation Z.)

Regulation Z does not apply, but it may apply
later if the loan is refinanced for $25,000 or
less. If the principal dwelling is taken as col-

financed or ; SN
erty or by the con- credit limit lateral after'consummatlon, rescission rlghts
sumer’s principal $25.000 or apply arjd, in the case of open—eﬁd_ credit,
dwelling? less? billing disclosures and other provisions of
Regulation Z apply.
Yes Yes

Y

Regulation Z applies
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Finance Charges

FINANCE CHARGE = DOLLAR COST OF CONSUMER CREDIT: Includes any charge payable directly or indirectly by the consumer
and imposed directly or indirectly by the creditor as a condition of or incident to the extension of credit

EXCLUDABLE
CHARGES*
CHARGES CONDITIONS (Residential
CHARGES ALWAYS INCLUDED UNLESS | ,,| FOR EXCLUSION mortgage CHARGES NEVER
INCLUDED CONDITIONS ARE (Any loan) transactions and INCLUDED
MET loans secured by real
estate)
(A) (B) (C) (D) (E)
[ | | |
Interest Premiums for credit Insurance not Fees for title Charges payable in
life, accidentand | | required, disclosures insurance, title a comparable cash
| health, or loss-of- are made, and examination, property transaction
income insurance consumer authorizes survey, etc. |
Transaction fees
Fees for
| Fees for preparing unanticipated late
Coverage not loan documents payments
Loan origination fees Debt-cancellation  |_3,| required, disclosures t d
Consumer points fees are made, and mortgages, an |
consumer authorizes othdegcsegfrwsent
| N Overdraft fees not
Credit-guarantee agreed to in writing
insurance premiums Premiums for ‘Consumer selects Amounts required to |
| property or liability ] nsurance company be paid into escrow,
insurance and disclosures are if not otherwise Seller’s points
Charges imposed made included in the
on the creditor for | finance charge |
purchasing the loan
that are passed on to Insurer waives right | Participation or
the consumer Premiums for of subrogation, membership fees
vendor’s single consumer selects Notary fees
interest (VSI) insurance company, |
Discounts for insurance and disclosures are | X
inducing payment made Discount offered by
by means other than Pre-consummation the seller to induce
et floog and pest o other means not
| _Thefee'is for. inspection fees involving the use of a
Security interest lien purposes, Is | credit card
Mortgage broker fees charges (filing fees), prescribed by law,
insurance in lieu is payable to a

Other examples: Fee
for preparing TILA
disclosures; real
estate construction
loan inspection
fees; fees for post-
consummation tax
or flood insurance
requirements;
required credit life
insurance charges

of filing fees, and
certain notary fees

public official, and
is itemized and
disclosed

Appraisal and credit
report fees

Charges imposed by
third parties

>

Use of the third
party is not required
to obtain loan, and
creditor does not
retain the charge

Charges imposed by
third-party closing
agents

Creditor does not
require and does not
retain the fee for the

particular service

Appraisal and
credit-report fees

Application fees,
if charged to all
applicants, are not
finance charges.
Application fees may
include appraisal or
credit-report fees
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Interest forfeited as

a result of interest

reduction required
by law

Charges absorbed by
the creditor as a cost
of doing business

*To be excludable, fees must
be bona fide and reasonable.
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e Charges always included (col. A)}—Lists charges
given in the regulation or commentary as
examples of finance charges

e Charges included unless conditions are met
(col. B}—Lists charges that must be included in
the finance charge unless the creditor meets
specific disclosure or other conditions to exclude
the charges from the finance charge

e Conditions for exclusion (col. C)—Notes the
conditions that must be met if the charges listed
in column B may be excluded from the finance
charge. Although most charges in column B may
be considered part of the finance charge at the
creditor’s option, third-party charges and appli-
cation fees must be excluded from the finance
charge if the relevant conditions are met; how-
ever, inclusion of appraisal and credit-report
charges as part of the application fee is
optional.

e Excludable charges (col. D)—ldentifies fees or
charges that may be excluded from the finance
charge if they are bona fide and reasonable in
amount and the credit transaction is secured by
real property or is a residential mortgage trans-
action. For example, if a consumer loan is
secured by a vacant lot or by commercial
real estate, any appraisal fees connected with
the loan may be excluded from the finance
charge.

e Charges never included (col. E)—Lists charges
given in the regulation as examples of charges
that automatically are not finance charges
(for example, fees for unanticipated late
payments).

Prepaid Finance Charges (§ 226.18(b))

A prepaid finance charge is any finance charge
that (1) is paid separately to the financial institution
or to a third party, in cash or by check, before or at
closing, settlement, or consummation of a transac-
tion or (2) is withheld from the proceeds of the
credit at any time. Prepaid finance charges effec-
tively reduce the amount of funds available for the
consumer’s use, usually before or at the time the
transaction is consummated.

Examples of finance charges frequently prepaid
by consumers are borrower’s points, loan origina-
tion fees, real estate construction inspection fees,
odd days' interest (interest attributable to part of the
first payment period when that period is longer than
a regular payment period), mortgage guarantee
insurance fees paid to the Federal Housing Admin-
istration, private mortgage insurance paid to such
companies as the Mortgage Guaranty Insurance
Company, and, in non-real-estate transactions,
credit-report fees.
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Precomputed Finance Charges

A precomputed finance charge includes, for exam-
ple, interest added to the note amount that is
computed by the add-on, discount, or simple
interest method. If reflected in the face amount of
the debt instrument as part of the consumer’s
obligation, finance charges that are not viewed as
prepaid finance charges are treated as precom-
puted finance charges that are earned over the life
of the loan.

Accuracy Tolerances (Closed-End Credit)
(§§ 226.18(d) and 226.23(h))

The finance charge tolerances for closed-end
credit provided by Regulation Z are for legal
accuracy and should not be confused with those
tolerances provided in the TILA for reimbursement
under regulatory agency orders. As with disclosed
APRs, if a disclosed finance charge is legally
accurate, it is not subject to reimbursement.

Generally, tolerances for finance charge errors in
a closed-end transaction are $5 if the amount
financed is $1,000 or less and $10 if the amount
financed exceeds $1,000 (see diagrams on follow-
ing pages). For certain transactions consummated
on or after September 30, 1995, the tolerances are
different, as noted below:

e Credit secured by real property or a dwelling
(closed-end credit only):

— The disclosed finance charge is considered
accurate if it does not vary from the actual
finance charge by more than $100.

— Overstatements are not violations.

e Rescission rights after the three-business-day
rescission period (closed-end credit only):

— The disclosed finance charge is considered
accurate if it does not vary from the actual
finance charge by more than one-half of
1 percent of the credit extended.

— The disclosed finance charge is considered
accurate if it does not vary from the actual
finance charge by more than 1 percent of the
credit extended for the initial and subsequent
refinancings of residential mortgage transac-
tions when the new loan is made at a different
financial institution. (This category excludes
high-cost mortgage loans subject to section
226.32, transactions in which there are new
advances, and new consolidations.)

e Rescission rights in foreclosure:

— The disclosed finance charge is considered
accurate if it does not vary from the actual
finance charge by more than $35.
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— Overstatements are not considered violations.

— The consumer is entitled to rescind if a
mortgage broker fee is not included as a
finance charge.

Note: Normally, the finance charge tolerance for
a rescindable transaction is either 0.5 percent of
the credit transaction or, for certain refinancings,
1 percent of the credit transaction. However,
in the event of a foreclosure, the consumer may
exercise the right of rescission if the disclosed
finance charge is understated by more than
$35.

Neither the TILA nor Regulation Z provides any
tolerances for finance charge errors in open-end
credit disclosures. Open-end credit disclosures
must be accurate.

Annual Percentage Rate
(Closed-End Credit) (§ 226.22)

Credit costs may vary depending on the interest
rate, the amount of the loan and other charges, the
timing and amounts of advances, and the repay-
ment schedule. The APR, which must be disclosed
in nearly all consumer credit transactions, is
designed to take into account all relevant factors
and to provide a uniform measure for comparing
the costs of various credit transactions.

The APR is a measure of the total cost of credit,
expressed as a nominal yearly rate. It relates the
amount and timing of value received by the
consumer to the amount and timing of payments
made by the consumer. The disclosure of the APR
is central to the uniform credit cost disclosure
envisioned by the TILA.

The APR for closed-end credit must be disclosed
as a single rate only, whether the loan has a single
interest rate, a variable interest rate, a discounted
variable interest rate, or graduated payments
based on separate interest rates (step rates). Also,
the APR must appear with the “segregated”
disclosures—disclosures grouped together and
not containing any information not directly related
to the disclosures required under section 226.18.

As the APR is a measure of the total cost of credit,
including such costs as transaction charges and
premiums for credit-guarantee insurance, it is not
an interest rate as that term is generally used. APR
calculations do not rely on definitions of interest in
state law and often include charges, such as a
commitment fee paid by the consumer, that are not
viewed by some state usury statutes as interest.
Conversely, APR calculations might not include
charges, such as a credit-report fee in a real
property transaction, that some state laws view as
interest for usury purposes. Furthermore, measur-
ing the timing of value received and of payments
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made, which is essential if APR calculations are to
be accurate, must be consistent with parameters
under Regulation Z.

The APR is often considered to be the finance
charge expressed as a percentage. However, two
loans could have the same finance charge and still
have different APRs because of differing values of
the amount financed or differing payment sched-
ules. For example, the APR on a loan with an
amount financed of $5,000 and 36 equal monthly
payments of $166.07 each is 12 percent, while the
APR on a loan with an amount financed of $4,500
and 35 equal monthly payments of $152.18 each,
plus a final payment of $152.22, is 13.26 percent. In
both cases the finance charge is $978.52. The
APRs on these loans are not the same because an
APR reflects more than the finance charge. It
relates the amount and timing of value received by
the consumer to the amount and timing of pay-
ments made by the consumer.

The APR is a function of

e The amount financed, which is not necessarily
equivalent to the loan amount

— Ifthe consumer must pay a separate 1 percent
loan origination fee (a prepaid finance charge)
on a $100,000 residential mortgage loan at
closing, the loan amount is $100,000 but the
amount financed is $100,000 less the $1,000
loan fee, or $99,000.

e The finance charge, which is not necessarily
equivalent to the total interest amount

— If the consumer must pay a $25 credit-report
fee for an auto loan, the fee must be included
in the finance charge. The finance charge in
this case is the sum of the interest on the loan
(that is, the interest generated by the applica-
tion of a percentage rate against the loan
amount) plus the $25 credit-report fee.

— If the consumer must pay a $25 credit-report
fee for a home improvement loan secured by
real property, the credit-report fee must be
excluded from the finance charge. The finance
charge in this case would be only the interest
on the loan.

e Interest, which is defined by state or other
federal law but not by Regulation Z

e The payment schedule, which does not neces-
sarily include only principal and interest (P + I)
payments

— If the consumer borrows $2,500 for a vacation
trip at 14 percent simple interest per annum
and repays that amount with 25 equal monthly
payments beginning one month from consum-
mation of the transaction, the monthly P + |
payment would be $115.87, if all months are
considered equal, and the amount financed
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Closed-End Credit: Accuracy Tolerances for Finance Charges

Is
this a
closed-end
credit TILA
claim asserting
rescission

Is the

No -
transaction a

\ 4

refinancing?

is greater.

violation.

Finance charge
tolerance is one-
half of 1% of the
loan amount or
$100, whichever Yes

An overstated
finance charge is
not considered a

Is the
transaction
a high-cost

A

Does the
refinancing
Yes involve a

consolidation or
new advance?,

mortgage loan?*

Y

rights? No
Finance charge Is the Is the )
tolerance is $35. e transaction Did the
Y rescission )
~An overstated es claim a defense secured by transaction
finance charge is to foreclosure real estate or a originate before
; ! »
notI considered a action? dwelling? 9/30/957
violation.
No

Finance charge
tolerance is $200 for
understatements.

An overstated
finance charge is
not considered a
violation.

Finance charge
tolerance is $100 for
understatements.

An overstated
finance charge is
not considered a
violation.

A

Finance charge
tolerance is 1% of
the loan amount or
$100, whichever is
greater.

An overstated
finance charge is
not considered a
violation.

The finance charge
is considered
accurate if it is not
more than $5 above
or below the exact
finance charge in a
transaction involving
an amount financed
of $1,000 or less, or
not more than $10
above or below the
exact finance charge
in a transaction
involving an amount
financed of more
than $1,000.

* See 15 USC 160(aa) and 12 CFR 226.32.
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Closed-End Credit: Accuracy Tolerances for
Overstated Finance Charges

Is the loan secured by real
estate or a dwelling?

No | LYes

Y

Is the amount financed more
than $1,000?

No| | Yes

v

Is the disclosed finance
charge, less $5, more than
the correct finance charge?

No| | Yes

v v

v

Is the disclosed finance
charge, less $10, more than
the correct finance charge?

No| |Yes
v

Finance charge

No violation violation

Finance charge

No violation . ;
o violatio violation

Consumer Compliance Handbook

¥

No violation
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Closed-End Credit: Accuracy and Reimbursement Tolerances for
Understated Finance Charges

Is the loan secured by real
estate or a dwelling?

No| |Yes

v

Is the amount financed
greater than $1,000?

No| | Yes

v

v

v

Is the disclosed finance
charge understated by more
than $100 (or $200 if the loan
originated before 9/30/95)7

than $57

Is the disclosed finance
charge understated by more

Is the disclosed finance
charge understated by more
than $107?

No

Yes| |No

No | |Yes

vy

v

Yes

v

v

Finance charge
violation

No violation

Finance charge
violation

No violation

Finance charge
violation

10 (1/06) * Reg. Z

Y

Is the loan term more
than 10 years?

No

Yes

Is the loan a regular loan?

NOJ | Yes

vy

v

Is the disclosed finance
charge plus the finance
charge reimbursement
tolerance (based on a one-
quarter of 1 percentage point
APR tolerance) less than the
correct finance charge?

Is the disclosed finance
charge plus the finance
charge reimbursement
tolerance (based on a one-
eighth of 1 percentage point
APR tolerance) less than the
correct finance charge?

Yes | No

No | Yes

v v

No reimbursement

Subject to reimbursement

Consumer Compliance Handbook
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would be $2,500. If the consumer’s payments
are increased $2.00 a month to pay a
nonfinanced $50 loan fee over the life of the
loan, the amount financed would remain at
$2,500 but the monthly payment would
increase to $117.87, the finance charge would
increase $50, and there would be a corre-
sponding increase in the APR. This would be
the case whether or not state law defines the
$50 loan fee as interest.

— If the loan in the preceding example has 55
days to the first payment and the consumer
prepays interest at consummation ($24.31 to
cover the first 25 days), the amount financed
would be $2,500 less $24.31, or $2,475.69.
Although the amount financed is reduced
because the amount available to the con-
sumer at consummation is less, the time
interval during which the consumer has use of
the $2,475.69—55 days to the first payment—is
unchanged. To ease creditor compliance,
Regulation Z allows creditors to disregard
certain minor irregularities in the first payment
period (see section 226.17(c)(4)). In this case,
however, because the first payment period
exceeds the limitations of the regulation’s
“minor irregularities” provisions, the first pay-
ment period of 55 days may not be treated as
“regular.” In calculating the APR, the first
payment period must not be reduced 25 days
(that is, the first payment period may not be
treated as one month).

Financial institutions may, if permitted by state or
other law, precompute interest by applying a rate
against a loan balance using a simple interest,
add-on, discount, or other method and may earn
interest using a simple-interest accrual system, the
Rule of 78s (if permitted by law), or some other
method. Unless the financial institution’s internal
interest earnings and accrual methods involve a
simple interest rate based on a 360-day year that is
applied over actual days (important only for
determining the accuracy of the payment sched-
ule), the institution’s method of earning interest is
not relevant in calculating an APR, because an APR
is not an interest rate (as that term is commonly
used under state or other law). As the APR normally
need not rely on the internal accrual systems of a
financial institution, it may always be computed
after the loan terms have been agreed on (as long
as it is disclosed before actual consummation of
the transaction).

Special Requirements for Calculating the
Finance Charge and APR

Proper calculation of the finance charge and APR is
very important. Regulation Z requires that the terms

Consumer Compliance Handbook

“finance charge” and “annual percentage rate,”
when required to be disclosed with a correspond-
ing amount or percentage rate, be disclosed more
conspicuously than any other required disclosure.
The finance charge and APR, more than any other
disclosures, enable consumers to understand the
cost of the credit and to comparison shop for credit.
Failure to disclose those values accurately can
result in significant monetary damages to the
creditor, either from a class action lawsuit or from a
regulatory agency’s order to reimburse consumers
for violations of law.

Footnote 45d to section 226.22 states that if an
annual percentage rate or finance charge is
disclosed incorrectly, the error is not, in itself, a
violation of the regulation if

e The error resulted from a corresponding error in
a calculation tool used in good faith by the
financial institution

e Upon discovery of the error, the financial institu-
tion promptly discontinues use of that calculation
tool for disclosure purposes

e The financial institution notifies the Federal
Reserve Board in writing of the error in the
calculation tool

When a financial institution claims that it used a
calculation tool in good faith, it assumes a reason-
able degree of responsibility for ensuring that the
tool in question provides the accuracy required by
the regulation. To check on the tool's accuracy, the
institution might verify the results obtained using
the tool with figures obtained using a different
calculation tool. It might also check that the tool, if
it is designed to operate under the actuarial
method, produces figures similar to those provided
by the examples in appendix J to the regula-
tion. The calculation tool should be checked for
accuracy before it is first used and periodically
thereafter.

Open-End Credit (Subpart B)

This discussion does not address all the require-
ments for open-end credit in the Truth in Lending
Act and Regulation Z. Instead, it focuses on some
of the more difficult issues presented in sections
226.5 through 226.16 of the regulation. Additional
guidance is provided in the commentary for these
sections.

Finance Charge (§ 226.6(a))

Each finance charge imposed must be individually
itemized. An aggregate amount of the finance
charge need not be disclosed.

Reg. Z * 11 (1/06)
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Determining the Balance and
Computing the Finance Charge

To compute the finance charge, the examiner must
know how to determine the balance to which the
periodic rate is applied. Common methods are the
previous balance method, the daily balance
method, and the average daily balance method.

* Previous balance method—The balance to which
the periodic rate is applied is the balance
outstanding at the start of the billing cycle. The
periodic rate is multiplied by this balance to
compute the finance charge.

e Daily balance method—The balance to which
the periodic rate is applied is either the balance
on each day in the billing cycle or the sum of the
balances on each day in the cycle. If a daily
periodic rate is multiplied by the balance on
each day in the billing cycle, the finance charge
is the sum of the products. If the daily periodic
rate is multiplied by the sum of all the daily
balances, the finance charge is the product.

e Average daily balance method—The balance to
which the periodic rate is applied is the sum of
the daily balances (either including or excluding
current transactions) divided by the number of
days in the billing cycle. The periodic rate is
multiplied by the average daily balance to
determine the finance charge. If the periodic rate
is a daily rate, the product of the rate multiplied
by the average balance is multiplied by the
number of days in the cycle.

In addition to those common methods, financial
institutions have other ways of calculating the
balance to which the periodic rate is applied. By
reading the institution’s explanation, the examiner
should be able to calculate the balance to which
the periodic rate was applied. In some cases the
examiner may need to obtain additional information
from the institution to verify the explanation dis-
closed. Any inability to understand the disclosed
explanation should be discussed with manage-
ment, who should be reminded of Regulation Z’'s
requirement that disclosures be clear and
conspicuous.

If the balance is determined without first deduct-
ing all credits given and payments made during the
billing cycle, that fact, as well as the amounts of the
credits and payments, must be disclosed.

If the financial institution uses the daily balance
method and applies a single daily periodic rate,
disclosure of the balance to which the rate was
applied may be stated as any of the following:

e A balance for each day in the billing cycle—The
daily periodic rate is multiplied by the balance on
each day, and the sum of the products is the
finance charge.

12 (1/06) * Reg. Z

e A balance for each day in the billing cycle on
which the balance in the account changes—The
daily periodic rate is multiplied by the balance on
each day, and the sum of the products is the
finance charge, as above, but the statement
shows the balance for only those days on which
the balance changed.

e The sum of the daily balances during the billing
cycle—The daily periodic rate is multiplied by
the sum of all the daily balances in the billing
cycle, and that product is the finance charge.

e The average daily balance during the billing
cycle—If this balance is the one disclosed, the
institution must explain somewhere on the peri-
odic statement or in an accompanying document
that the finance charge is or may be determined
by multiplying the average daily balance by the
number of days in the billing cycle rather than
by multiplying the product by the daily periodic
rate.

If the financial institution uses the daily balance
method but applies two or more daily periodic
rates, the sum of the daily balances may not be
used. Acceptable ways of disclosing the balances
include

e A balance for each day in the billing cycle

e A balance for each day in the billing cycle on
which the balance in the account changed

e Two or more average daily balances—If the
balance is disclosed in this way, the institution
must indicate on the periodic statement or in an
accompanying document that the finance charge
is or may be determined by (1) multiplying each
of the average daily balances by the number of
days in the billing cycle (or if the daily rate varies,
multiplying the number of days that the applica-
ble rate was in effect), (2) multiplying each of the
results by the applicable daily periodic rate, and
(8) summing the products.

In explaining the method used to determine the
balance on which the finance charge is computed,
the financial institution need not reveal how it
allocates payments or credits. That information
may be disclosed as additional information, but all
required information must be clear and conspicuous.

Finance Charge Resulting from
Two or More Periodic Rates

Some financial institutions use more than one
periodic rate in computing the finance charge. For
example, one rate may apply to balances up to a
certain amount and another rate to balances over
that amount. If two or more periodic rates apply, the
institution must disclose all rates and conditions.
The range of balances to which each rate applies
must also be disclosed. It is not necessary,

Consumer Compliance Handbook
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however, to break the finance charge into separate
components based on the different rates.

Annual Percentage Rate
Accuracy Tolerance (§ 226.14)

The disclosed annual percentage rate on an
open-end credit account is considered accurate if
it is within one-eighth of 1 percentage point of the
APR calculated under Regulation Z.

Determining the APR

Regulation Z describes two basic methods for
determining the APR in open-end credit transac-
tions. One method involves multiplying each peri-
odic rate by the number of periods in a year. This
method is used for disclosing

e The corresponding APR in initial disclosures
e The corresponding APR on periodic statements

e The APR in early disclosures for credit card
accounts

e The APR in early disclosures for home equity
plans

e The APR in advertising
e The APR in oral disclosures

The corresponding APR is prospective. In other
words, it is not based on the account’s actual
outstanding balance and the finance charges that
are imposed.

The other method is the quotient method, used in
computing the APR for periodic statements. The
quotient method reflects the annualized equivalent
of the rate that was actually applied during a cycle.
This rate, also known as the historical APR, will
differ from the corresponding APR if the creditor
applies minimum, fixed, or transaction charges to
the account during the cycle.

If the finance charge is determined by applying
one or more periodic rates to a balance and does
not include any of those charges (minimum, fixed,
or transaction), the financial institution may com-
pute the historical rate using the quotient method.
In the quotient method, the total finance charge for
the cycle is divided by the sum of the balances to
which the periodic rates were applied, and the
quotient (expressed as a percentage) is multiplied
by the number of cycles in a year.

Alternatively, the financial institution may com-
pute the historical APR using the method for
computing the corresponding APR. In that method,
each periodic rate is multiplied by the number of
periods in one year. If the finance charge includes
a minimum, fixed, or transaction charge, the
institution must use the appropriate variation of the
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quotient method. When transaction charges are
imposed, the financial institution should refer to
appendix F to Regulation Z for computational
examples.

Regulation Z also contains a computation rule for
small finance charges. If the finance charge
includes a minimum, fixed, or transaction charge
and the total finance charge for the cycle does not
exceed 50 cents, the financial institution may
multiply each applicable periodic rate by the
number of periods in a year to compute the APR.

Regulation Z also provides optional calculation
methods for accounts involving daily periodic rates
(see section 226.14(d)).

Calculating the APR for Periodic Statements

Note: Assume monthly billing cycles for each of the
calculations.

I. APR when finance charge is determined solely
by applying one or more periodic rates

A. Monthly periodic rates

1. Monthly rate x 12 = APR
or

2. (Total finance charge + Applicable bal-
ance) x 12 = APR!

The preceding calculations may be used

when different rates apply to different

balances.

B. Daily periodic rates

1. Daily rate x 365 = APR
or

2. (Total finance charge + Average daily
balance) x 12 = APR
or

3. (Total finance charge + Sum of balances)
x 365 = APR

II. APR when finance charge includes a minimum,
fixed, or other charge that is not calculated
using a periodic rate (and does not include
charges related to a specific transaction, such
as a cash advance fee)

A. Monthly periodic rates

1. (Total finance charge + Amount of appli-
cable balance?) x 12 = APR3

B. Daily periodic rates

1. (Total finance charge + Amount of appli-
cable balance) x 365 = APR4 5

1. If the applicable balance is zero, the APR cannot be
determined.

2. See footnote 1.

3. Loan fees, points, or similar finance charges that relate to the
opening of the account must not be included in the calculation of
the APR.

4. See footnote 1.

5. See footnote 3.
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2. The following may be used if at least a
portion of the finance charge is deter-
mined by the application of a daily
periodic rate. If not, use the formula
above.

a. (Total finance charge + Average daily
balance) x 12 = APRs¢
or

b. (Total finance charge + Sum of bal-
ances) x 365 = APR?

C. Monthly and daily periodic rates

1. If the finance charge imposed during the
billing cycle does not exceed 50 cents
for a monthly or longer billing cycle (or a
prorated part of 50 cents for a billing
cycle shorter than one month), the APR
may be calculated by multiplying the
monthly rate by 12 or the daily rate by
365.

[Il. If the total finance charge includes a charge
related to a specific transaction (such as a cash
advance fee), even if the total finance charge
also includes any other minimum, fixed, or other
charge not calculated using a periodic rate,
then the monthly and daily APRs are calculated
as follows: (Total finance charge + The greater
of (1) the transaction amounts that created the
transaction fees or (2) the sum of the balances
and other amounts on which a finance charge
was imposed during the billing cycleg) multi-
plied by the number of billing cycles in a year
(12) = APR.®

Closed-End Credit (Subpart C)

The information presented here does not provide a
complete discussion of the closed-end credit
requirements of the Truth in Lending Act. Instead, it
is offered to clarify otherwise confusing terms and
requirements. Refer to sections 226.17 through
226.24 of Regulation Z and related commentary for
a more thorough understanding of the act.

Finance Charge (§ 226.17(a))

The total amount of the finance charge must be
disclosed. Each finance charge imposed need not
be individually itemized and must not be itemized
with the segregated disclosures.

6. See footnote 1.

7. See footnote 1.

8. The sum of the balances may include amounts computed by
either the average daily balance, adjusted balance, or previous
balance method. When a portion of the finance charge is
determined by application of one or more daily periodic rates, the
sum of the balances also means the average of daily balances.

9. If the product is less than the highest periodic rate applied,
expressed as an APR, the higher figure must be disclosed as the
APR.

14 (1/06) * Reg. Z

Annual Percentage Rate (§ 226.22)
Accuracy Tolerances

The disclosed APR on a closed-end transaction is
considered accurate

e |f for regular transactions (including any single-
advance transaction with equal payments and
equal payment periods or transactions with an
irregular first or last payment and/or an irregular
first payment period), the APR is within one-
eighth of 1 percentage point of the APR calcu-
lated under Regulation Z (section 226.22(a)(2))

e |f for irregular transactions (including multiple-
advance transactions and other transactions not
considered regular), the APR is within one-
quarter of 1 percentage point of the APR
calculated under Regulation Z (section
226.22(a)(3))

e |f for mortgage transactions, the APR is within
one-eighth of 1 percentage point for regular
transactions or one-quarter of 1 percentage
point for irregular transactions and

— The rate results from the disclosed finance
charge and

— The disclosed finance charge would be con-
sidered accurate under section 226.18(d)(1)
or section 226.23(g) or (h) of Regulation Z
(section 226.22(a)(4))

Note: An additional tolerance is granted for
mortgage loans when the disclosed finance
charge is calculated incorrectly but is con-
sidered accurate under section 226.18(d)(1) or
section 226.23(g) or (h) of Regulation Z (sec-
tion 226.22(a)(5)).

See the diagrams for more information on accuracy
tolerances.

Construction Loans (§ 226.17(c)(6)
and Appendix D)

Construction loans and certain other multiple-
advance loans pose special problems in comput-
ing the finance charge and the APR. In many
instances, the amount and dates of advances are
not predictable with certainty because they depend
on the progress of the work. Regulation Z provides
that, for disclosure purposes, the APR and finance
charge for such loans may be estimated.

Afinancial institution may, at its option, rely on the
representations of other parties to acquire neces-
sary information (for example, it might look to the
consumer for the dates of advances). In addition, if
any of the amounts or the dates of advances are
unknown (even if some of them are known), the
institution may, at its option, refer to appendix D to
the regulation to make calculations and disclo-
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Is this a “regular” loan?
(12 CFR 226, footnote 46)

Nol | Yes

v

Is the disclosed APR more
than the correct APR by
more than one-quarter of

1 percentage point?

Yes No

v

Is the disclosed APR more
than the correct APR by
more than one-eighth of

1 percentage point?

No Yes

vy

No violation

Is the loan secured by real estate or a dwelling?

Closed-End Credit: Accuracy Tolerances for Overstated APRs

No l | Yes
APR violation Is the disclosed finance
charge more than the correct
finance charge?
Yes | | No
Was the finance charge
disclosure error the cause of
the APR disclosure error?
No | | Yes
APR violation No violation

Consumer Compliance Handbook

v

APR violation
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Closed-End Credit: Accuracy and Reimbursement Tolerances
for Understated APRs

Is this a “regular” loan?

Nol | Yes

Y

Is the disclosed APR understated
by more than one-quarter
of 1 percentage point?

v

Is the disclosed APR understated
by more than one-eighth
of 1 percentage point?

Yes No No Yes
No violation
4 A
Is the loan secured by real estate or a dwelling?

No l | Yes

Is the finance charge understated by more than
APR violation ¢ $100 if the loan originated on or after 9/30/957

® $200 if the loan originated before 9/30/95?

No| |Yes

v

Was the finance charge disclosure error the
cause of the APR disclosure error?

Y

APR violation

No

| |Yes

v

v

APR violation

No violation

\4

Y

Is the loan term greater than 10 years?

A

No

| |Yes

v

Is the loan a “regular” loan? |

vy v

No| |Yes
v

Is the disclosed APR
understated by more than one-
quarter of 1 percentage point?

Is the disclosed APR
understated by more than one-
eighth of 1 percentage point?

Yes No

No Yes

vy

No reimbursement

Subject to reimbursement
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sures. The finance charge and payment schedule
obtained by referring to appendix D may be used
with volume 1 of the Board’s APR tables or with any
other appropriate computation tool to determine
the APR (the Board’s APR tables are available
through the System publications catalog on the
New York Reserve Bank’s web site). If the institution
elects not to use appendix D, or if appendix D
cannot be applied to a loan (for example, appendix
D does not apply to a combined construction—
permanent loan if the payments for the permanent
loan begin during the construction period), the
institution must make its estimates under section
226.17(c)(2) and calculate the APR using multiple-
advance formulas.

For loans involving a series of advances under
an agreement to extend credit up to a certain
amount, a financial institution may treat all the
advances as a single transaction or disclose each
advance as a separate transaction. If advances are
disclosed separately, disclosures must be pro-
vided before each advance occurs, and the
disclosures for the first advance must be provided
before consummation.

In a transaction that finances the construction of
a dwelling that may or will be permanently financed
by the same financial institution, the construction—
permanent financing phases may be disclosed in
one of the following ways:

e As a single transaction, with one disclosure
covering both phases

e As two separate transactions, with one disclo-
sure for each phase

e As more than two transactions, with one disclo-
sure for each advance and one for the
permanent-financing phase

If two or more disclosures are furnished, buyer’s
points or similar amounts imposed on the con-
sumer may be allocated among the transactions in
any manner the financial institution chooses, as
long as the charges are not applied more than
once. In addition, if the financial institution chooses
to give two sets of disclosures and the consumer is
obligated for both construction and permanent
phases at the outset, both sets of disclosures must
be given to the consumer initially, before consum-
mation of each transaction occurs.

If the creditor requires interest reserves for
construction loans, special rules set forth in appen-
dix D to Regulation Z apply that can make the
disclosure calculations quite complicated. The
amount of interest reserves included in the commit-
ment amount must not be treated as a prepaid
finance charge.

If the lender uses appendix D for construction-
only loans with required interest reserves, construc-
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tion interest must be estimated using the interest-
reserve formula in appendix D. The lender’'s own
interest-reserve values must be completely disre-
garded for disclosure purposes.

If the lender uses appendix D for combination
construction—-permanent loans, the calculations
can be much more complex. The appendix is used
to estimate the construction interest, which is then
measured against the lender’s contractual interest
reserves.

If the interest-reserve portion of the lender’s
contractual-commitment amount exceeds the
amount of construction interest estimated under
appendix D, the excess value is considered part of
the amount financed if the lender has contracted to
disburse those amounts, whether or not they
ultimately are needed to pay for accrued construc-
tion interest. If the lender will not disburse the
excess amount if it is not needed to pay for accrued
construction interest, the excess amount must be
ignored for disclosure purposes.

Calculating the Annual Percentage Rate
(§ 226.22)

The APR must be determined under one of the
following methods:

e The actuarial method, which is defined by
Regulation Z and explained in appendix J to the
regulation

e The U.S. Rule, which is permitted by Regulation
Z and is briefly explained in appendix J to the
regulation (The U.S. Rule is an accrual method
that seems to have first surfaced officially in an
early nineteenth century U.S. Supreme Court
case, Story v. Livingston (38 U.S. 359).)

Whichever method the financial institution uses, the
rate calculated will be considered accurate if it is
able to “amortize” the amount financed while
generating the finance charge under the accrual
method selected. Institutions also may rely on
minor irregularities and accuracy tolerances in the
regulation, both of which effectively permit the
disclosure of somewhat imprecise, but still legal,
APRs.

360-Day and 365-Day Years
(§ 226.17(c)(3))

Confusion often arises over whether to use a
360-day or 365-day year in computing interest,
particularly when the finance charge is computed
by applying a daily rate to an unpaid balance.
Many single-payment loans and loans payable on
demand are in this category. Also in this category
are loans that call for periodic installment payments.
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Regulation Z does not require the use of one
method of interest computation in preference to
another (although state law may). It does, however,
permit financial institutions to disregard the fact that
months have different numbers of days when
calculating and making disclosures. This means
that financial institutions may base their disclosures
on calculation tools that assume that all months
have an equal number of days, even if their
practice is to take account of the variations in
months to collect interest. For example, an institu-
tion may calculate disclosures using a financial
calculator based on a 360-day year with 30-day
months when, in fact, it collects interest by applying
a factor of Vses of the annual interest rate to actual
days.

Disclosure violations may occur, however, when
a financial institution applies a daily interest factor
based on a 360-day year to the actual number of
days between payments. In those situations, the
institution must disclose the higher values of the
finance charge, the APR, and the payment sched-
ule resulting from this practice. For example, a
12 percent simple interest rate divided by 360 days
results in a daily rate of .083333 percent. If no
charges are imposed except interest and the
amount financed is the same as the loan amount,
applying the daily rate on a daily basis for a
365-day year on a $10,000 one-year, single-
payment, unsecured loan results in an APR of
12.17 percent (.033333 x 365 = 12.17) and a
finance charge of $1,216.67. There would be a
violation if the APR were disclosed as 12 percent or
the finance charge were disclosed as $1,200 (12%
x $10,000). However, if no other charges except
interest are imposed, the application of a 360-day-
year daily rate over 365 days on a regular loan
would not result in an APR in excess of the
one-eighth of 1 percentage point APR tolerance
unless the nominal interest rate is greater than
9 percent. For irregular loans, with one-quarter of
1 percentage point APR tolerance, the nominal
interest rate would have to be greater than
18 percent to exceed the tolerance.

Variable-Rate Loans (§ 226.18(f))

If the terms of the legal obligation allow the financial
institution, after consummation of the transaction, to
increase the APR, the financial institution must
furnish the consumer with certain information on
variable rates. Graduated-payment mortgages and
step-rate transactions without a variable-rate fea-
ture are not considered variable-rate transactions.
In addition, variable-rate disclosures are not appli-
cable to rate increases resulting from delinquency,
default, assumption, acceleration, or transfer of the
collateral. Some of the more important transaction-
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specific variable-rate disclosure requirements under
section 226.18 follow:

e Disclosures for variable-rate loans must cover
the full term of the transaction and must be
based on the terms in effect at the time of
consummation.

e |f the variable-rate transaction includes either a
seller buydown that is reflected in a contract or a
consumer buydown, the disclosed APR should
be a composite rate based on the lower rate for
the buydown period and the rate that is the basis
for the variable-rate feature for the remainder of
the term.

e |f the initial rate is not determined by the index or
formula used to make later interest rate adjust-
ments, as in a discounted variable-rate transac-
tion, the disclosed APR must reflect a composite
rate based on the initial rate for as long as it is
applied and, for the remainder of the term, the
rate that would have been applied using the
index or formula at the time of consummation
(that is, the fully indexed rate).

— If a loan contains a rate or payment cap that
would prevent the initial rate or payment, at the
time of the adjustment, from changing to the
fully indexed rate, the effect of that rate or
payment cap needs to be reflected in the
disclosure.

— The index at consummation need not be used
if the contract provides for a delay in imple-
mentation of changes in an index value (for
example, the contract indicates that future
rate changes are based on the index value
in effect for some specified period, such
as forty-five days before the change date).
Instead, the financial institution may use any
rate from the date of consummation back to
the beginning of the specified period (for
example, during the previous forty-five-day
period).

e |f the initial interest rate is set according to the
index or formula used for later adjustments but is
set at a value as of a date before consummation,
disclosures should be based on the initial
interest rate, even though the index may have
changed by the consummation date.

For variable-rate consumer loans that are not
secured by the consumer’s principal dwelling or
that are secured by the consumer’s principal
dwelling but have a term of one year or less,
creditors must disclose the circumstances under
which the rate may increase, any limitations on the
increase, the effect of an increase, and an example
of the payment terms that would result from an
increase (section 226.18(f)(1)).

For variable-rate consumer loans that are secured
by the consumer’s principal dwelling and have a
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maturity of more than one year, creditors must state
that the loan has a variable-rate feature and that
disclosures were previously given (section
226.18(f)(2)). Extensive disclosures about the loan
program must be provided when consumers apply
for such a loan (section 226.19(b)) and throughout
the loan term when the rate or payment amount is
changed (section 226.20(c)).

Payment Schedule (§ 226.18(Qg))

The disclosed payment schedule must reflect all
components of the finance charge, including all
scheduled payments to repay loan principal,
interest on the loan, and any other finance charge
payable by the consumer after consummation of
the transaction. Any finance charge paid sepa-
rately before or at consummation (for example, odd
days’ interest) is not to be treated as part of the
payment schedule; it is a prepaid finance charge
and must be reflected as a reduction in the value of
the amount financed.

At the creditor’'s option, the payment schedule
may include amounts beyond the amount financed
and the finance charge (for example, certain
insurance premiums or real estate escrow amounts,
such as taxes added to payments). However, the
creditor must disregard such amounts when calcu-
lating the APR.

If the obligation is a renewable balloon-payment
instrument that unconditionally obligates the finan-
cial institution to renew the short-term loan at the
consumer’s option or to renew the loan subject to
conditions within the consumer’s control, the pay-
ment schedule must be disclosed using the longer
term of the renewal period or periods. The variable-
rate feature for the long-term loan must be
disclosed.

If the instrument has no renewal conditions or the
financial institution guarantees to renew the obliga-
tion in a refinancing, the payment schedule must
be disclosed using the shorter balloon-payment
term. The short-term loan must be disclosed as a
fixed-rate loan, unless it contains a variable-rate
feature during the initial loan term.

Amount Financed (§ 226.18(b))
Definition

The amount financed is the net amount of credit
extended for the consumer’s use. It should not be
assumed that under the regulation, the amount
financed is equivalent to the note amount, the
proceeds, or the principal amount of the loan. The
amount financed normally equals the total of
payments less the finance charge.
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To calculate the amount financed, all amounts
and charges connected with the transaction, either
paid separately or included in the note amount,
must first be identified. Any prepaid, precomputed,
or other finance charge must then be determined.

The amount financed must not include any
finance charges. If finance charges have been
included in the obligation (either prepaid or pre-
computed), they must be subtracted from the face
amount of the obligation when determining the
amount financed. The resulting value must be
reduced further by an amount equal to any prepaid
finance charge paid separately. The final resulting
value is the amount financed.

When calculating the amount financed, finance
charges (whether in the note amount or paid
separately) should not be subtracted more than
once from the total amount of an obligation.
Charges not in the note amount and not included in
the finance charge (for example, an appraisal fee
paid separately, in cash, on a real estate loan) need
not be disclosed under Regulation Z and must not
be included in the amount financed.

In a multiple-advance construction loan, pro-
ceeds placed in a temporary escrow account and
awaiting disbursement to the developer in draws
are not considered part of the amount financed until
they are actually disbursed. Thus, if the entire
commitment amount is disbursed into the lender’s
escrow account, the lender must not base disclo-
sures on the assumption that all funds were
disbursed immediately, even if the lender pays
interest on the escrowed funds.

Required Deposit (§ 226.18(r))

A required deposit, with certain exceptions, is one
that the financial institution requires the consumer
to maintain as a condition of the specific credit
transaction. It can include a compensating balance
or a deposit balance that secures the loan. The
effect of a required deposit is not reflected in the
APR. Also, a required deposit is not a finance
charge, as it is eventually released to the con-
sumer. A deposit that earns at least 5 percent per
year need not be considered a required deposit.

Calculating the Amount Financed

Suppose that a consumer signs a note secured by
real property in the amount of $5,435. The note
amount includes $5,000 in proceeds disbursed to
the consumer, $400 in precomputed interest, $25
paid to a credit-reporting agency for a credit report,
and a $10 service charge. Additionally, the con-
sumer pays a $50 loan fee separately, in cash, at
consummation. The consumer has no other debt
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with the financial institution. The amount financed is
$4,975.

The amount financed may be calculated by first
subtracting all finance charges included in the note
amount ($5,435 — $400 — $10 = $5,025). The $25
credit-report fee is not a finance charge because
the loan is secured by real property. The $5,025 is
further reduced by the amount of prepaid finance
charges paid separately, for an amount financed of
$5,025 — $50 = $4,975. The answer is the same
whether finance charges included in the obligation
are considered prepaid or precomputed finance
charges.

The financial institution may treat the $10 service
charge as an addition to the loan amount and not
as a prepaid finance charge. If it does, the loan
principal would be $5,000. The $5,000 loan princi-
pal does not include either the $400 or the $10
precomputed finance charge in the note. The loan
principal is increased by other amounts financed
that are not part of the finance charge (the $25
credit-report fee) and reduced by any prepaid
finance charges (the $50 loan fee, but not the $10
service charge) to arrive at the amount financed of
$5,000 + $25 — $50 = $4,975.

Other Calculations

In the preceding example, the financial institution
may treat the $10 service charge as a prepaid
finance charge. If it does, the loan principal would
be $5,010. The $5,010 loan principal does not
include the $400 precomputed finance charge. The
loan principal is increased by other amounts
financed that are not part of the finance charge (the
$25 credit-report fee) and reduced by any pre-
paid finance charges (the $50 loan fee and the
$10 service charge withheld from the loan pro-
ceeds) to arrive at the same amount financed of
$5,010 + $25 — $50 — $10 = $4,975.

Refinancings (§ 226.20)

When an obligation is satisfied and replaced by a
new obligation to the original financial institution (or
a holder or servicer of the original obligation) and is
undertaken by the same consumer, it must be
treated as a refinancing for which a complete set of
new disclosures must be furnished. A refinancing
may involve the consolidation of several existing
obligations, disbursement of new money to the
consumer, or the rescheduling of payments under
an existing obligation. In any form, the new
obligation must completely replace the earlier one
to be considered a refinancing under Regulation Z.
The finance charge on the new disclosure must
include any unearned portion of the old finance
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charge that is not credited to the existing obligation
(section 226.20(a)).

The following transactions are not considered
refinancings even if the existing obligation has
been satisfied and replaced by a new obligation
undertaken by the same consumer:

e Arenewal of an obligation with a single payment
of principal and interest or with periodic interest
payments and a final payment of principal with
no change in the original terms

* An APR reduction with a corresponding change
in the payment schedule

® An agreement involving a court proceeding

e Changes in credit terms arising from the consum-
er's default or delinquency

e The renewal of optional insurance purchased by
the consumer and added to an existing transac-
tion, if required disclosures were provided for the
initial purchase of the insurance

However, even if it is not accomplished by the
cancellation of the old obligation and substitution of
a new one, a new transaction subject to new
disclosures results if the financial institution does
either of the following:

e |ncreases the rate based on a variable-rate
feature that was not previously disclosed

e Adds a variable-rate feature to the obligation

If the rate is increased at the time a loan is renewed,
the increase is not considered a variable-rate
feature. It is the cost of renewal, similar to a flat fee,
as long as the new rate remains fixed during the
remaining life of the loan. If the original debt is not
canceled in connection with such a renewal, new
disclosures are not required. Also, changing the
index of a variable-rate transaction to a compa-
rable index is not considered adding a variable-
rate feature to the obligation.

Miscellaneous Provisions (Subpart D)
Civil Liability (TILA § 130)

If a creditor fails to comply with any requirements of
the TILA, other than with the advertising provisions
of chapter 3, it may be held liable to the consumer
for both

e Actual damage
e The cost of any legal action together with
reasonable attorney’s fees in a successful action

If the creditor violates certain requirements of the
TILA, it may also be held liable for either of the
following:

* |n an individual action, twice the amount of the
finance charge involved, but not less than $100
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or more than $1,000. However, in an individual
action relating to a closed-end credit transaction
secured by real property or a dwelling, twice the
amount of the finance charge involved, but not
less than $200 or more than $2,000.

e |n a class action, such amount as the court may
allow. However, the total amount of recovery may
not be more than $500,000 or 1 percent of the
creditor’s net worth, whichever is less.

Civil actions that may be brought against a
creditor may also be maintained against any
assignee of the creditor if the violation is apparent
on the face of the disclosure statement or other
documents assigned, except when the assignment
was involuntary.

A creditor that fails to comply with the TILA’s
requirements for high-cost mortgage loans may be
held liable to the consumer for all finance charges
and fees paid to the creditor. Any subsequent
assignee is subject to all claims and defenses that
the consumer could assert against the creditor,
unless the assignee demonstrates that it could not
reasonably have determined that the loan was
subject to section 226.32 of Regulation Z.

Criminal Liability (TILA § 112)

Anyone who willingly and knowingly fails to comply
with any requirement of the TILA will be fined not
more than $5,000 or imprisoned not more than one
year, or both.

Administrative Actions (TILA § 108)

The TILA authorizes federal regulatory agencies to
require financial institutions to make monetary and
other adjustments to a consumer’s account when
the true finance charge or APR exceeds the
disclosed finance charge or APR by more than a
specified accuracy tolerance. That authorization
extends to unintentional errors, including isolated
violations (for example, an error that occurred only
once or errors, often without a common cause, that
occurred infrequently and randomly).

Under certain circumstances, the TILA requires
federal regulatory agencies to order financial
institutions to reimburse consumers when under-
statement of the APR or finance charge involves

e Patterns or practices of violations (for example,
errors that occurred, often with a common cause,
consistently or frequently, reflecting a pattern in
relation to a specific type or types of consumer
credit)

e Gross negligence

e Willful noncompliance intended to mislead the
person to whom the credit was extended
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Any proceeding that may be brought by a
regulatory agency against a creditor may be
maintained against any assignee of the creditor
if the violation is apparent on the face of the
disclosure statement or other documents assigned,
except when the assignment was involuntary (TILA
section 131).

Federal Reserve examiners follow the FFIEC's
interagency Regulation Z policy guide when deter-
mining the applicability and amount of any reim-
bursements. Although the policy guide appears to
require reimbursement only in cases in which a
pattern or practice was discovered, System policy
requires banks to make reimbursements when
isolated cases are discovered as well. Unlike the
discovery of a pattern or practice of violations,
which requires the bank to conduct a file search to
determine the extent of the pattern or practice, the
discovery of an isolated instance does not require a
file search. Isolated violations are technical and
nonsubstantive in nature, are not cited in the
examination report, and may be communicated in
an informal manner.

Relationship to State Law (TILA § 111)

State laws providing rights, responsibilities, or
procedures for consumers or financial institutions
for consumer credit contracts may be

e Preempted by federal law

e Appropriate under state law and not preempted
by federal law

e Substituted in lieu of TILA and Regulation Z
requirements

State law provisions are preempted to the extent
that they contradict the requirements in the follow-
ing chapters of the TILA and the implementing
sections of Regulation Z:

e Chapter 1, “General Provisions,” which contains
definitions and acceptable methods for determin-
ing finance charges and annual percentage
rates. For example, a state law would be
preempted if it required a bank to include in the
finance charge any fees that the federal law
excludes, such as seller’s points.

e Chapter 2, “Credit Transactions,” which contains
disclosure requirements, rescission rights, and
certain credit card provisions. For example, a
state law would be preempted if it required a
bank to use the term “nominal annual interest
rate” in lieu of “annual percentage rate.”

e Chapter 3, “Credit Advertising,” which contains
rules for consumer credit advertising and require-
ments for the oral disclosure of annual percent-
age rates.
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Conversely, state law provisions may be appro-
priate and are not preempted under federal law if
they call for, without contradicting chapters 1, 2, or
3 of the TILA or the implementing sections of
Regulation Z, either of the following:

e Disclosure of information not otherwise required.
A state law that requires disclosure of the
minimum periodic payment for open-end credit,
for example, would not be preempted because it
does not contradict federal law.

e Disclosures more detailed than those required. A
state law that requires itemization of the amount
financed, for example, would not be preempted,
unless it contradicts federal law by requiring the
itemization to appear with the disclosure of the
amount financed in the segregated closed-end
credit disclosures.

Two preemption standards apply to TILA chap-
ter 4. One applies to section 161 (Correction of
Billing Errors) and 162 (Regulation of Credit
Reports), the other to the remaining provisions of
chapter 4 (sections 163-171).

State law provisions are preempted if they differ
from the rights, responsibilities, or procedures
contained in section 161 or 162 of the TILA. An
exception is made, however, for state law that
allows a consumer to inquire about an account and
requires the bank to respond to such inquiry
beyond the time limits provided by federal law.
Such a state law would not be preempted for the
extra time period.

State law provisions are preempted if they result
in violations of sections 163 through 171 of
chapter 4 of the TILA. For example, a state law that
allows the card issuer to offset the consumer’s
credit card indebtedness against funds held by the
card issuer would be preempted, as it would violate
section 226.12(d) of Regulation Z. Conversely, a
state law that requires periodic statements to be
sent more than fourteen days before the end of a
free-ride period would not be preempted, as no
violation of federal law is involved.

A bank, state, or other interested party may ask
the Federal Reserve Board to determine whether
state law contradicts chapters 1 through 3 of the
TILA or Regulation Z. They may also ask if the state
law is different from, or would result in violations of,
chapter 4 of the TILA and the implementing
provisions of Regulation Z. If the Board determines
that a disclosure required by state law (other than a
requirement relating to the finance charge, the
annual percentage rate, or the disclosures required
under section 226.32 of the regulation) is substan-
tially the same in meaning as a disclosure required
under the act or the regulation, generally, creditors
in that state may make the state disclosure in lieu of
the federal disclosure.
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Special Rules for Certain Home
Mortgage Transactions (Subpart E)

General Rules (§ 226.31)

The requirements and limitations of subpart E are in
addition to and not in lieu of those contained in
other subparts of Regulation Z. The disclosures for
high-cost and reverse mortgage transactions must
be made clearly and conspicuously in writing, in a
form that the consumer can keep.

Certain Closed-End Home Mortgages
(§ 226.32)

The requirements of section 226.32 apply to a
consumer credit transaction secured by the con-
sumer’s principal dwelling in which either

e The APR at consummation will exceed by more
than 8 percentage points for first-lien mortgage
loans, or by more than 10 percentage points for
subordinate-lien mortgage loans, the yield on
Treasury securities having periods of maturity
comparable to the loan’s maturity (as of the 15th
day of the month immediately preceding the
month in which the application for the extension
of credit is received by the creditor)

e The total points and fees (see definition below)
payable by the consumer at or before loan
closing will exceed the greater of 8 percent of the
total loan amount or a dollar amount that is
adjusted annually on the basis of changes in the
consumer price index (See staff commentary to
section 226.32(a)(1)(ii) of Regulation Z for a
historical list of dollar amount adjustments. For
calendar year 2005, the dollar amount was
$510.) (section 226.32(a)(1))

Exemptions

The following are exempt from section 226.32:
e Residential mortgage transactions (generally,
purchase money mortgages)

e Reverse mortgage transactions subject to sec-
tion 226.33 of Regulation Z

e Open-end credit plans subject to subpart B of
the regulation

Points and Fees

Points and fees include the following:

e Allitems required to be disclosed under sections
226.4(a) and (b) of Regulation Z except interest
or the time—price differential

e All compensation paid to mortgage brokers
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e All items listed in section 226.4(c)(7) other than
amounts held for future taxes, unless all of the
following conditions are met:

— The charge is reasonable

— The creditor receives no direct or indirect
compensation in connection with the charge

— The charge is not paid to an affiliate of the
creditor

e Premiums or other charges, paid at or before
closing whether paid in cash or financed, for
optional credit life, accident, health, or loss-of-
income insurance, and other debt-protection or
debt-cancellation products written in connection
with the credit transaction (section 226.32(b)(1))

Reverse Mortgages (§ 226.33)

A reverse mortgage is a non-recourse transaction
secured by the consumer’s principal dwelling that
ties repayment (other than upon default) to the
homeowner’s death or permanent move from, or
transfer of the title of, the home.

Specific Defenses—TILA Section 108

Defense against Civil, Criminal, and
Administrative Actions

A financial institution in violation of the TILA may
avoid liability by doing all of the following:

e Discovering the error before an action is brought
against the institution, or before the consumer
notifies the institution, in writing, of the error

e Notifying the consumer of the error within sixty
days of discovery

e Making the necessary adjustments to the con-
sumer’s account, also within sixty days of
discovery (The consumer will pay no more than
the lesser of the finance charge actually dis-
closed or the dollar equivalent of the APR
actually disclosed.)

Taking these three actions may also allow the
financial institution to avoid a regulatory order to
reimburse the customer.

An error is “discovered” if it is

e Discussed in a final, written report of examination

e |dentified through the financial institution’s own
procedures

e Aninaccurately disclosed APR or finance charge
included in a regulatory agency notification to
the financial institution

When a disclosure error occurs, the financial
institution is not required to re-disclose after a loan
has been consummated or an account has been
opened. If the institution corrects a disclosure error
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by merely re-disclosing required information accu-
rately, without adjusting the consumer’s account,
the financial institution may still be subject to civil
liability and an order from its regulator to reimburse.

The circumstances under which a financial
institution may avoid liability under the TILA do not
apply to violations of the Fair Credit Billing Act
(chapter 4 of the TILA).

Additional Defenses against Civil Actions

A financial institution may avoid liability in a civil
action if it shows, by a preponderance of evidence,
that the violation was not intentional and resulted
from a bona fide error that occurred despite the
maintenance of procedures to avoid the error.

A bona fide error may be a clerical, calculation,
programming, or printing error or a computer
malfunction. It does not include an error of legal
judgment.

Showing that a violation occurred unintentionally
could be difficult if the financial institution is unable
to produce evidence that explicitly indicates that it
has an internal controls program designed to
ensure compliance. The financial institution’s dem-
onstrated commitment to compliance and its adop-
tion of policies and procedures to detect errors
before disclosures are furnished to consumers
could strengthen its defense.

Statute of Limitations—
TILA Sections 108 and 130

Civil actions may be brought within one year after
the violation occurred. After that time, and if
allowed by state law, the consumer may still assert
the violation as a defense if a financial institution
brings an action to collect the consumer’s debt.
Criminal actions are not subject to the TILA
one-year statute of limitations.

Regulatory administrative enforcement actions
also are not subject to the one-year statute of
limitations. However, enforcement actions under
the FFIEC policy guide involving erroneously dis-
closed APRs and finance charges are subject to
time limitations by the TILA. Those limitations range
from the date of the most recent regulatory
examination of the financial institution to as far back
as 1969, depending on when the loan was made,
when the violation was identified, whether the
violation was a repeat violation, and other factors.

There is no time limitation on willful violations
intended to mislead the consumer. The following
summarize the various time limitations:

e For open-end credit, reimbursement applies to
violations not older than two years.
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e For closed-end credit, reimbursement is gener-
ally applied to loans with violations occurring
since the immediately preceding examination.

Rescission Rights (Open-End
and Closed-End Credit)—
Sections 226.15 and 226.23

The TILA provides that for certain transactions
secured by a consumer’s principal dwelling, the
consumer has three business days after becoming
obligated on the debt to rescind the transaction.
The right of rescission allows the consumer time to
reexamine the credit agreement and cost disclo-
sures and to reconsider whether he or she wants to
place his or her home at risk by offering it as
security for the credit. Transactions exempt from
the right of rescission include residential mortgage
transactions (section 226.2(a)(24)) and refinanc-
ings or consolidations with the original creditor
when no “new money” is advanced.

If a transaction is rescindable, a consumer must
be given a notice explaining that the creditor has a
security interest in the consumer’s home, that the
consumer may rescind, how the consumer may
rescind, the effects of rescission, and the date the
rescission period expires.

To rescind a transaction, the consumer must
notify the creditor in writing by midnight of the third
business day after the latest of three events:
(1) consummation of the transaction, (2) delivery of
material TILA disclosures, or (3) receipt of the
required notice of the right to rescind. For purposes
of rescission, business day means every calendar
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day except Sundays and legal public holidays
(section 226.2(a)(6)). Material disclosures is defined
in section 226.23(a)(3) to mean the required
disclosures of the annual percentage rate, the
finance charge, the amount financed, the total of
payments, the payment schedule, and the disclo-
sures and limitations referred to in sections
226.32(c) and 226.32(d).

The creditor may not disburse any monies
(except into an escrow account) and may not
provide services or materials until the three-day
rescission period has elapsed and the creditor is
reasonably satisfied that the consumer has not
rescinded. If the consumer rescinds the transac-
tion, the creditor must refund all amounts paid by
the consumer (even amounts disbursed to third
parties) and terminate its security interest in the
consumer’s home.

A consumer may waive the three-day rescission
period and receive immediate access to loan
proceeds if he or she has a “bona fide personal
financial emergency.” The consumer must give the
creditor a signed and dated waiver statement that
describes the emergency, specifically waives the
right, and bears the signatures of all consumers
entitled to rescind the transaction. The consumer
provides the explanation for the bona fide personal
financial emergency, but the creditor decides the
sufficiency of the emergency.

If the required rescission notice or material TILA
disclosures are not delivered or if they are inaccu-
rate, the consumer’s right to rescind may be
extended from three days after becoming obli-
gated on a loan to up to three years.
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Regulation Z _ .
Examination Objectives and Procedures

EXAMINATION OBJECTIVES

1.

To appraise the quality of the financial institu-
tion’'s compliance management system for the
Truth in Lending Act and Regulation Z

To determine the reliance that can be placed
on the financial institution’s compliance man-
agement system, including internal controls
and procedures performed by the person(s)
responsible for monitoring the financial institu-
tion’s compliance review function for the Truth
in Lending Act and Regulation Z

To determine the financial institution’s compli-
ance with the Truth in Lending Act and
Regulation Z

To initiate corrective action when policies or
internal controls are deficient, or when viola-
tions of law or regulation are identified

To determine whether the institution will be
required to make adjustments to consumer
accounts under the restitution provisions of the
act

EXAMINATION PROCEDURES
General Procedures

1.

Obtain information pertinent to the area of
examination from the financial institution’s
compliance management system program (his-
torical examination findings, complaint informa-
tion, and significant findings from compliance
reviews and audits).

Through discussions with management and
review of the following documents, determine
whether the financial institution’s internal con-
trols are adequate to ensure compliance in the
area under review. ldentify procedures used
daily to detect errors and violations promptly.
Also, review the procedures used to ensure
compliance when changes occur (for exam-
ple, changes in interest rates, service charges,
computation methods, and software programs).

e (Organization charts

e Process flow charts

e Policies and procedures

e | oan documentation and disclosures

e (Checklists, worksheets, and review docu-
ments

e Computer programs

Review compliance reviews and audit work-
papers and determine whether
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a. The procedures used address all regula-
tory provisions (see “Transaction Testing”
section, later in these procedures)

b. Steps are taken to follow up on previously
identified deficiencies

c. The procedures used include samples that
cover all product types and decision centers

d. The work performed is accurate (by review-
ing some transactions)

e. Significant deficiencies, and the root cause
of the deficiencies, are included in reports
to management and the board

f. Corrective actions are timely and appropriate

g. The area is reviewed at an appropriate
interval

Disclosure Forms

4. Determine whether the financial institution has

changed any preprinted TILA disclosure forms
or if there are forms that have not been
previously reviewed for accuracy. If so, verify
the accuracy of each preprinted disclosure by
reviewing the following:

e Note and/or contract forms (including those
furnished to dealers)

e Standard closed-end credit disclosures
(§§ 226.17(a) and 226.18)

e ARM disclosures (§ 226.19(b))

e High-cost mortgage disclosures
(§ 226.32(c))

e |[nitial disclosures (§§ 226.6(a)—(d)) and, if
applicable, additional home equity line of
credit (HELC) disclosures (§ 226.6(¢e))

e Credit card application and solicitation
disclosures (§§ 226.5a(b)—(e))

e HELC disclosures (8§ 226.5b(d) and
226.5b(e))

e Statement of billing rights and change-in-
terms notice (§ 226.9(a))

¢ Reverse mortgage disclosures (§ 226.33(b))

Forms for Closed-End Credit

a. Determine that the disclosures are clear,
conspicuous, grouped, and segregated.
The terms “finance charge” and "“APR”
should be more conspicuous than other
terms. (§ 226.17(a))
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b. Determine that the disclosures include the

following, as applicable: (§ 226.18)

1) Identity of the creditor

2) Brief description of the finance charge

3) Brief description of the APR
)

Variable-rate verbiage (§ 226.18(f)(1)
or 226.18(f)(2))

Payment schedule
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Brief description of the total of
payments

Demand feature
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For a credit sale, description of total
sales price

Prepayment penalties or rebates
Late-payment amount or percentage
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Description of security interest
Various insurance verbiage (§ 226.4(d))
Statement referring to the contract

~ o~~~ —~
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Statement regarding assumption of
the note

(15) Statementregarding required deposits

. Determine whether all variable-rate loans
with a maturity of more than 1 year secured
by a principal dwelling are given the
following disclosures at the time of applica-
tion: (§ 226.19)

(1) Consumer handbook on adjustable-
rate mortgages, or a substitute

(2) Statement that interest rate payments
and terms can change

(3) The index or formula and a source of
information

(4) Explanation of the interest rate, pay-
ment determination, and margin

(5) Statement that the consumer should
ask for the current interest rate and
margin

(6) Statement that the interest rate is
discounted, if applicable

(7) Frequency of interest rate and payment
changes

(8) Rules relating to all changes

(9) Either (1) a historical example, based
on a $10,000 loan amount, illustrating
how payments and the loan balance
would have been affected by interest
rate changes implemented according
to the terms of the loan program over
the past 15 years or (2) the initial and
maximum interest rates and payments
for a $10,000 loan, along with a
statement that the periodic payment
may substantially increase or decrease
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and a statement of a maximum interest
rate and payment

(10) Explanation of how to compute the
loan payment, and an example

(11) Demand feature, if applicable

(12) Statement regarding the content and
timing of adjustment notices

(13) Statement that other variable-rate loan
program disclosures are available, if
applicable

. Determine that the disclosures required for

high-cost mortgage transactions clearly
and conspicuously include the following
items: (§ 226.32(c); see form H-16 in
appendix H to Regulation Z)

(1) The required statement “You are not
required to complete this agreement
merely because you have received
these disclosures or have signed a
loan application. If you obtain this
loan, the lender will have a mortgage
on your home. You could lose your
home, and any money you have put
into it, if you do not meet your
obligations under the loan.”

(2) Annual percentage rate

(8) Amount of the regular monthly (or
other periodic) payment and amount
of any balloon payment. The regular
payment should include amounts for
voluntary items, such as credit life
insurance or debt-cancellation cover-
age, only if the consumer has previ-
ously agreed to the amount. (See staff
commentary to § 226.32(c)(3).)

(4) For variable-rate loans, a statement
that the interest rate may increase,
and the amount of the single maximum
monthly payment, based on the maxi-
mum interest rate allowed under the
contract, if applicable

(5) For mortgage refinancings, the total
amount borrowed, as reflected by the
face amount of the note; and if the
amount borrowed includes premiums
or other charges for optional credit
insurance or debt-cancellation cover-
age, a statement to that effect (grouped
together with the amount borrowed)

Forms for Open-End Credit

a. Determine that the initial disclosure state-

ment is provided before the first transaction
under the account and includes the follow-
ing items, as applicable: (§ 226.6)
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(1) Statement of when a finance charge
would accrue and whether a grace
period exists

(2) Statement of the periodic rates and
the corresponding APR

(3) Explanation of the method of determin-
ing the balance on which the finance
charge may be computed

(4) Explanation of how the finance charge
would be determined

(5) Statement of the amount of any other
charges

(6) Statement of the creditor’'s security
interest in the property

(7) Statement of billing rights (§§ 226.12
and 226.13)

(8) Certain home equity plan information,
if not provided with the application,
in a form the consumer can keep
(§ 226.6(e)(7))

b. Determine that the following credit card

disclosures were made clearly and con-
spicuously on or with a solicitation or
an application. Disclosures in 12-point
type are deemed to comply with the
requirements. See commentary to sec-
tion 226.5a(a)(2)-1. The APR for purchases
(other than an introductory rate that is lower
than the rate that will apply after the
introductory rate expires) must be in at least
18-point type. (§ 226.5a)

(1) APR for purchases, cash advances,
and balance transfers, including pen-
alty rates that may apply. If the rate is
variable, the index or formula and the
margin must be identified.

Fee for issuance of the card
Minimum finance charge

Length of the grace period

)

3)

(4) Transaction fees

(5)

(6) Balance-computation method

(7) Statement that charges incurred by
using the charge card are due when

the periodic statement is received

Note: ltems 1-7 must be provided in a
prominent location in the form of a table.
The following items (8-10) may be included
in the same table or clearly and conspicu-
ously elsewhere in the same document.
An explanation of specific events that may
result in the imposition of a penalty rate
must be placed outside the table, with an
asterisk inside the table (or other means)
directing the consumer to the additional
information.
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(8) Cash-advance fees
(9) Late-payment fees
(10) Fees for exceeding the credit limit

. Determine that the disclosure of items 1-7

in “b,” above, are made orally for creditor-
initiated telephone applications and pre-
approved solicitations. Also, determine for
applications or solicitations made to the
general public that the card issuer makes
one of the optional disclosures. (§§ 226.5a(d)
and 226.5a(e))

. Determine that the following home equity

information was provided clearly and con-
spicuously at the time of application:
(§ 226.5b)

(1) Home equity brochure

(2) Statement that the consumer should
retain a copy of the disclosure

(3) Statement of the time the specific
terms are available

(4) Statement that terms are subject to
change before the plan opens

(5) Statement that the consumer may
receive a full refund of all fees

(6) Statement that the consumer’s dwell-
ing secures the credit

(7) Statement that the consumer could
lose the dwelling

(8) Statement of the creditor's right to
change, freeze, or terminate the
account

(9) Statement that information about con-
ditions for adverse action is available
upon request

(10) Statement of payment terms, including
the length of the draw and repayment
periods, how the minimum payment is
determined, the timing of payments,
and an example based on $10,000
and a recent APR

(11) Arecent APR imposed under the plan
and a statement that the rate does not
include costs other than interest (fixed-
rate plans only)

(12) ltemization of all fees to be paid to the
creditor

(13) Estimate of any fees payable to third
parties to open the account and a
statement that the consumer may
receive a good-faith itemization of
third-party fees

(14) Statement regarding negative amorti-
zation, as applicable

(15) Statement of transaction requirements
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(16) Statement that the consumer should
consult a tax advisor regarding the
deductibility of interest and charges
under the plan

(17) For variable-rate home equity plans,
disclosures including

i. That the APR, payment, or term
may change

ii. Thatthe APR excludes costs other
than interest

iii. The index and its source
iv. How the rate will be determined

v. That the consumer should request
information on the current index
value, margin, discount, premium,
or APR

vi. That the initial rate is discounted,
and the duration of the discount, if
applicable

vii. Frequency of APR changes

viii. Rules relating to changes in the
index, APR, and payment amount

ix. Lifetime rate cap and any annual
caps, or that there is no annual
limitation

X. The minimum payment require-
ment, using the maximum APR,
and when the maximum APR may
be imposed

xi. A table, based on a $10,000
balance, reflecting all significant
plan terms

xii. That rate information will be pro-
vided on or with each periodic
statement

. Determine when the last statement of billing
rights was furnished to customers and
whether the institution used the short-form
notice with each periodic statement.
(§ 226.9(a))

Determine that the notice of any change in
terms was provided 15 days prior to the
effective date of the change. (§ 226.9(b))

. Determine that items 1-7 in “b,” above, are
disclosed when the account is renewed.
This disclosure must also state how and
when the cardholder may terminate the
credit to avoid paying the renewal fee.
(§ 226.9(e))

. Determine that a statement regarding the
maximum interest rate that may be imposed
during the term of the obligation is made for
any loan for which the APR may increase
during the plan. (§ 226.30(b))
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Forms for Reverse Mortgages
(Both Open- and Closed-End)

a.

Determine that the disclosures required for
reverse mortgage transactions are substan-
tially similar to the model form in appendix K
to Regulation Z and include the following
items:

(1) A statement that the consumer is not
obligated to complete the reverse
mortgage transaction merely because
he or she has received the disclosures
or signed an application

(2) A good-faith projection of the total cost
of the credit expressed as a table of
“total annual loan cost rates,” includ-
ing payments to the consumer, addi-
tional creditor compensation, limita-
tions on consumer liability, assumed
annual appreciation, and the assumed
loan period

(8) An itemization of loan terms, charges,
the age of the youngest borrower, and
the appraised property value

(4) An explanation of the table of total
annual loan cost rates

Note: Forms that include or involve current
transactions, such as change-in-terms no-
tices, periodic billing statements, rescission
notices, and billing-error communications,
should be verified for accuracy when the
file review worksheets are completed.

Timing of Disclosures

5. Review financial institution policies, proce-
dures, and systems to determine, either sepa-
rately or when completing the actual file
review, whether the applicable disclosures
listed below are furnished when required by
Regulation Z. Take into account products that
have different features, such as closed-end
loans or credit card accounts that are fixed or
variable rate.

a.

Credit card application and solicitation
disclosures—On or with the application
(§ 226.5a(b))

. HELC disclosures—At the time the applica-

tion is provided or within 3 business days
under certain circumstances (§ 226.5b(b))
Open-end credit initial disclosures—Before

the first transaction is made under the plan
(§ 226.5(b)(1))

. Periodic disclosures—At the end of a billing

cycle if the account has a debit or credit
balance of $1 or more or if a finance charge
has been imposed (§ 226.5(b)(2))
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e. Statement of billing rights—At least once a
year (§ 226.9(a))

f. Supplemental credit devices—Before the
first transaction under the plan (§ 226.9(b))

g. Open-end credit change in terms—15 days
prior to the effective change date (§ 226.9(c))

h. Finance charge imposed at time of
transaction—Prior to imposing any fee
(§ 226.9(d))

i. Disclosures upon renewal of credit or
charge card—30 days or 1 billing cycle,
whichever is less, before the delivery of the
periodic statement on which the renewal
fee is charged. Alternatively, notice may be
delayed until the mailing or delivery of the
periodic statement on which the renewal
fee is charged to the accounts if the notice
meets certain requirements. (§ 226.9(e))

j. Change in credit account insurance
provider—Certain information 30 days be-
fore the change in provider occurs, and
certain information 30 days after the change
in provider occurs. The institution may
provide a combined disclosure 30 days
before the change in provider occurs.
(§ 226.9())

k. Closed-end credit disclosures—Before con-
summation (§ 226.17(b))

|. Disclosures for certain closed-end home
mortgages—3 business days prior to con-
summation (§ 226.31(c)(1))

m. Disclosures for reverse mortgages—3 days
prior to consummation of a closed-end
credit transaction or prior to the first trans-
action under an open-end credit plan
(§ 226.31(c)(2))

n. Disclosures for adjustable-rate mortgages—
At least once each year during which an
interest rate adjustment is implemented
without an accompanying payment change,
and at least 25, but no more than 120,
calendar days before a new payment
amount is due, or in accordance with other
variable-rate subsequent-disclosure regula-
tions issued by a supervisory agency
(§ 226.20(c))

Record Retention

6. Review the financial institution’s record-

retention practices to determine whether evi-
dence of compliance (for other than the
advertising requirements) is retained for at
least 2 years after the disclosure was required
to be made or other action was required to be
taken. (§ 226.25)
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Transaction Testing

Note: When verifying APR accuracies, use the
OCC’s APR calculation model or other acceptable
calculation tool.

Advertising

7. Sample advertising copy, including any Inter-
net advertising, since the previous examination
and verify that the terms of credit are specific.
If triggering terms are used, determine that the
required disclosures are made. (§§ 226.16 and
226.24)

For advertisements for closed-end credit,
determine,

e |[farate of finance charge was stated, that it
was stated as an APR

e |f an APR will increase after consummation,
that a statement to that effect is made

Closed-End Credit

8. For each type of closed-end loan being tested,
determine the accuracy of the disclosures by
comparing the disclosures with the contract
and other financial institution documents.
(§ 226.17)

9. Determine whether the required disclosures
were made before consummation of the trans-
action, and ensure the presence and accuracy
of the items below, as applicable. (§ 226.18)

a. Amount financed

b. Itemization of the amount financed (RESPA
good-faith estimate may be substituted)

c. Finance charge
d. APR

e. Variable-rate verbiage, as follows, for loans
not secured by a principal dwelling or loans
with terms of 1 year or less:

(1) Circumstances that permit a rate
increase

(2) Limitations on the increase (periodic
or lifetime)

(3) Effects of the increase

(4) Hypothetical example of new payment
terms

f. Payment schedule, including amount, tim-
ing, and number of payments

g. Total of payments
h. Total sales price (credit sale)
i. Description of security interest

Reg. Z e 29 (1/06)



Truth in Lending: Examination Objectives and Procedures

10.

11.

12.

13.

j. Credit life insurance premium is included in
the finance charge, unless all three of the
following conditions are met:

(1) Insurance is not required
(2) Premium for the initial term is disclosed

(8) Consumer signs or initials an affirma-
tive written request for the insurance

k. Property insurance available from the credi-
tor is excluded from the finance charge if
the premium for the initial term of the
insurance is disclosed

|.  Required deposit

Determine, for adjustable-rate mortgage loans
that are secured by the borrower’s principal
dwelling and have maturities of more than
1 year, that the required early and subsequent
disclosures are complete, accurate, and timely.
Early disclosures required by section 226.19(a)
are verified during the closed-end credit forms
review. Subsequent disclosures should include
the items below, as applicable: (§ 226.20(c))

a. Current and prior interest rates

b. Index values used to determine current and
prior interest rates

c. Extentto which the creditor has foregone an
increase in the interest rate

d. Contractual effects of the adjustment (new
payment and loan balance)

e. Payment required to avoid negative amorti-
zation

Note: The accuracy of the adjusted interest
rates and indexes should be verified by
comparing them with the contract and with
early disclosures. Refer to the “Additional
Variable-Rate Testing” section of these
examination procedures.

Determine, for each type of closed-end rescind-
able loan being tested, whether 2 copies of the
rescission notice are provided to each person
whose ownership interest is or will be subject to
the security interest. The rescission notice must
disclose the following items: (§ 226.23(b))

a. Security interest taken in the consumer’s
principal dwelling

b. Consumer’s right to rescind the transaction

c. How to exercise the right to rescind, with a
form for that purpose, stating the address of
the creditor’s place of business

d. Effects of rescission
e. Date the rescission period expires

Ensure that funding was delayed until the
rescission period expired. (§ 226.23(c))

Determine if the institution has received any
requests to waive the 3-day right to rescind
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14.

since the previous examination. If applicable,
test rescission waivers. (§ 226.23(e))

Determine whether the maximum interest rate
in the contract is disclosed for any adjustable-
rate consumer credit contract secured by a
dwelling. (§ 226.30(a))

Open-End Credit

15.

16.

17.

18.

19.

For each open-end credit product tested,
determine the accuracy of the disclosures by
comparing the disclosures with the contracts
and other financial institution documents.
(§ 226.5(c))

Review the financial institution’s policies, pro-
cedures, and practices to determine whether it
provides appropriate disclosures for creditor-
initiated direct mail applications and solicita-
tions to open charge card accounts, telephone
applications and solicitations to open charge
card accounts, and applications and solicita-
tions made available to the general public to
open charge card accounts. (§§ 226.5a(b)—(d))

Determine, for all home equity plans with a
variable rate, that the APR is based on an
independent index. Further, ensure that home
equity plans are terminated or terms are
changed only if certain conditions exist.
(§ 226.5b(f))

Determine that if any consumer rejected a
home equity plan because a disclosed term
changed before the plan was opened, all fees
were refunded. Verify that nonrefundable fees
were not imposed until 3 business days after
the consumer received the required disclo-
sures and brochure. (§§ 226.5b(g) and
226.5b(h))

Review consecutive periodic billing statements
for each major type of open-end credit activity
offered (overdraft and home equity lines of
credit, credit card programs, and so forth).
Determine whether disclosures were calcu-
lated accurately and are consistent with the
initial disclosure statement furnished in connec-
tion with the accounts (or any subsequent
change-in-terms notice) and the underlying
contractual terms governing the plan(s). The
periodic statement must disclose the following
items, as applicable: (§ 226.7)

a. Previous balance

o

Identification of transactions

o

Dates and amounts of any credits

o

Periodic rates and corresponding APRs; for
variable-rate plans, that the periodic rates
may vary

e. Balance on which the finance charge is
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20.

21.

22.

23.

computed, and an explanation of how the
balance is determined

f. Amount of the finance charge, with an
itemization of each of the components of
the finance charge

g. Annual percentage rate

h. Itemization of other charges

i. Closing date and balance

j. Payment date, if there is a “free ride” period
k. Address for notice of billing errors

Verify that the institution credits a payment to
an open-end account as of the date of receipt.
(§ 226.10)

Determine how the institution handles credit
balances. Specifically, if an account’s credit
balance is in excess of $1, the institution must
take the following actions: (§ 226.11)

a. Credit the amount to the consumer’s account

b. Refund any part of the remaining credit
balance within 7 business days from receiv-
ing a written request from the consumer

c. Make a good-faith effort to refund the
amount of the credit to a deposit account of
the consumer if the credit remains for more
than 6 months

Review samples of billing-error-resolution files
and correspondence from consumers assert-
ing a claim or defense against the financial
institution for a credit card dispute regarding
property or services. Verify the following:
(§§ 226.12 and 226.13)

a. Credit cards are issued only upon request

b. Liability for unauthorized credit card use is
limited to $50

c. Disputed amounts are not reported as
delinquent unless remaining unpaid after
the dispute has been settled

d. Offsetting credit card indebtedness is
prohibited

e. Errors are resolved within two complete
billing cycles

Determine, for each type of open-end rescind-
able loan being tested, that two copies of the
rescission notice are provided to each person
whose ownership interest is or will be subject
to the security interest and follow procedures
11, 12, and 13 in the section “Closed-End
Credit.”

Additional Variable-Rate Testing

24.

Verify that when accounts were opened or
loans were consummated, the loan contract
terms were recorded correctly in the financial

Consumer Compliance Handbook

institution’s calculation systems (for example,
its computer). Determine the accuracy of the
following recorded information:

a. Index value

b. Margin and method of calculating rate
changes

c. Rounding method
d. Adjustment caps (periodic and lifetime)

25. Using a sample of periodic disclosures for
open-end variable-rate accounts (for example,
home equity accounts) and closed-end rate-
change notices for adjustable-rate mortgage
loans,

a. Compare the rate-change date and rate on
the credit obligation with the actual rate-
change date and rate imposed.

b. Determine that the index disclosed and
imposed is based on the terms of the
contract (Example: The weekly average
of 1-year Treasury constant maturities, as
of 45 days before the change date).
(§§ 226.7(g) and 226.20(c)(2))

c. Determine that the new interest rate is
correctly disclosed by adding the correct
index value with the margin stated in the
note, plus or minus any contractual frac-
tional adjustment. (§§ 226.7(g) and 226.20
(c)(1))

d. Determine that the new payment disclosed
(section 226.20(c)(4)) was based on an
interest rate and loan balance in effect at
least 25 days before the payment change
date (consistent with the contract).
(§ 226.20(c))

Certain Home Mortgage Transactions

26. Determine whether the financial institution
originates consumer credit transactions sub-
ject to subpart E of Regulation Z, specifically,
certain closed-end home mortgages (high-
cost mortgages (section 226.32) and reverse
mortgages (section 226.33)).

27. Examiners may use the worksheet at the end of
these examination procedures as an aid in
identifying and reviewing high-cost mortgages.

28. Review both high-cost and reverse mortgages
to ensure that

a. Required disclosures are provided to con-
sumers in addition to, not in lieu of, the
disclosures contained in other subparts of
Regulation Z (§ 226.31(a))

b. Disclosures are clear and conspicuous, in
writing, and in a form that the consumer can
keep (§ 226.31(b))
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c. Disclosures are furnished at least 3 busi-

ness days prior to consummation of a
mortgage transaction covered by section
226.32 or a closed-end reverse mortgage
transaction (or at least 3 business days
prior to the first transaction under an
open-end reverse mortgage) (§ 226.31(c))

. Disclosures reflect the terms of the legal
obligation between the parties (§ 226.31(d))

. The institution abides by the disclosure
rules for multiple consumers and multiple
creditors. If the obligation involves multiple
consumers, the disclosures may be pro-
vided to any consumer who is primarily
liable on the obligation. However, for
rescindable transactions, the disclosures
must be provided to each consumer who
has the right to rescind. If the transaction
involves more than one creditor, only one
creditor should provide the disclosures.
(§ 226.31(e))

The APR is accurately calculated and
disclosed in accordance with the require-
ments and within the tolerances allowed in
section 226.22 (§ 226.31(g))

29. For high-cost mortgages (section 226.32),
ensure that

. In addition to other required disclosures,
the creditor gives the following at least 3
business days prior to consummation (see
the model disclosure in appendix H-16):

(1) Notice containing the prescribed lan-
guage (§ 226.32(c)(1))

(2) Annual percentagerate (§226.32(c)(2))

(3) Amount of regular loan payment and
amount of any balloon payment
(§ 226.32(c)(3))

(4) For variable-rate loans, a statement
that the interest rate and monthly
payment may increase, and the
amount of the single maximum monthly
payment allowed under the contract
(§ 226.32(c)(4))

(5) For mortgage refinancings, the total
amount the consumer will borrow (the
face amount), and if this amount
includes premiums or other charges
for optional credit insurance or debt-
cancellation coverage, that fact. This
disclosure is to be treated as accu-
rate if the disclosed face amount is
within $100 of the actual amount.
(§ 226.32(c)(5))

(6) A new disclosure is required if subse-
quent to providing the additional dis-
closure but prior to consummation,
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there are changes in any terms that
make the disclosures inaccurate. For
example, if a consumer purchases
optional credit insurance and, as a
result, the monthly payment differs
from the payment previously dis-
closed, redisclosure is required and a
new 3-day waiting period applies.
(§ 226.31(c)(1)(1))

(7) If a creditor provides new disclosures
by telephone when the consumer
initiates a change in terms, then at
consummation (§ 226.31(c)(1)(ii))

e The creditor must provide new writ-
ten disclosures and both parties
must sign a statement that these
new disclosures were provided by
telephone at least 3 days prior to
consummation.

(8) If a consumer waives the right to a
3-day waiting period to meet a bona
fide personal financial emergency, the
consumer’s waiver must be a dated
written statement (not a preprinted
form) describing the emergency and
bearing the signature of all entitled to
the waiting period (a consumer may
waive only after receiving the required
disclosures and prior to consumma-
tion). (§ 26.31(c)(1)(iii))

b. High-cost mortgage transactions do not

include any of the following terms:

(1) Balloon payment (if the term is less
than 5 vyears, with exceptions)
(§§ 226.32(d)(1)(i) and 226.32(d)(1)(ii))

(2) Negative amortization (§ 226.32(d)(2))

(8) Advance payments from the proceeds
of more than two periodic payments
(§ 226.32(d)(3))

(4) Increased interest rate after default
(§ 226.32(d)(4))

(5) A rebate of interest, arising from a
loan acceleration due to default, that
is calculated by a method less favor-
able than the actuarial method
(§ 226.32(d)(5))

(6) Prepayment penalties (but permitted
in the first 5 years if certain conditions
are met) (§§ 226.32(d)(6) and
226.32(d)(7))

(7) A due-on-demand clause permitting
the creditor to terminate the loan in
advance of maturity and accelerate
the balance, with certain exceptions
(§ 226.32(d)(8))

c. The creditor is not engaged in the following
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acts and practices for high-cost mortgages:

(1) Home improvement contracts—Paying
a contractor under a home improve-
ment contract from the proceeds of a
mortgage unless certain conditions
are met (§ 226.34(a)(1))

(2) Notice to assignee—Selling or other-
wise assigning a high-cost mortgage
without furnishing the required state-
ment to the purchaser or assignee
(§ 226.34(a)(2))

(3) Refinancing within 1 year of extending
credit—Within 1 year of making a
high-cost mortgage loan, a creditor
may not refinance any high-cost mort-
gage loan to the same borrower into
another high-cost mortgage loan that
is not in the borrower’s interest. This
restriction also applies to assignees
that hold or service the high-cost
mortgage loan. Commentary to sec-
tion 226.34(a)(3) has examples that
apply the refinancing prohibition and
address “borrower’s interest.”

(4) Consumer’s ability to repay—Engaging
in a pattern or practice of extending
high-cost mortgages based on the
consumer’s collateral without regard
to repayment ability, including the
consumer’s current and expected
income, current obligations, and em-
ployment. A violation is presumed if
there is a pattern or practice of making
such mortgage loans without verifying
and documenting the consumer’s
repayment ability.

A. A creditor may consider any
expected income of the consumer,
including

i. Regular salary or wages
ii. Gifts
ii. Expected retirement payments

v. Income from self-employment

B. Equity income that would be real-
ized from the collateral may not be
considered.

C. Creditors may verify and docu-
ment a consumer’s income and
obligations through any reliable
source that provides the creditor
with a reasonable basis for believ-
ing that there are sufficient funds to
support the loan. Reliable sources
include

i. Credit reports
ii. Tax return
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iii. Pension statements

iv. Payment records for employ-
ment income

D. If a loan transaction includes a
discounted introductory rate, the
creditor must consider the consum-
er’s ability to repay on the basis of
the nondiscounted or fully indexed
rate.

Note: Commentary to section
226.34(a)(4) contains guidance on
income that may be considered, on
“pattern or practice,” and on “verify-
ing and documenting” income and
obligations.

30. Ensure that the creditor does not structure a
home-secured loan as an open-end plan
(“spurious open-end credit”) to evade the
requirements of Regulation Z. See staff com-
mentary to section 226.34(b) for factors to be
considered.

Administrative Enforcement

31. If there is noncompliance involving under-
stated finance charges or understated APRs
subject to reimbursement under the FFIEC
Policy Guide on Reimbursement, continue with
procedure 32.

32. Document the date on which the administra-
tive enforcement of the TILA policy statement
would apply for reimbursement purposes
by determining the date of the preceding
examination.

33. If the noncompliance involves indirect (third-
party paper) disclosure errors and affected
consumers have not been reimbursed,

a. Prepare comments, discussing the need for
improved internal controls, to be included in
the report of examination.

b. Notify your supervisory office for follow up
with the regulator that has primary respon-
sibility for the original creditor.

If the noncompliance involves direct credit,

c. Make an initial determination as to whether
the violation is a pattern or practice.

d. Calculate the reimbursement for the loans
or accounts in an expanded sample of the
identified population.

e. Estimate the total impact on the population
based on the expanded sample.

f. Inform management that reimbursement
may be necessary under the law and the
FFIEC policy guide, and discuss all sub-
stantive facts, including the sample loans
and calculations.
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g. Inform management of the financial institu- 108(e)(6) of the TILA for avoiding a regula-
tion’s options, under section 130 of the tory agency’s order to reimburse affected
TILA, for avoiding civil liability and of its borrowers.

option under the policy guide and section
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HIGH-COST-MORTGAGE (§ 226.32) WORKSHEET

Borrower’s name Loan number

COVERAGE Yes No

Is the loan secured by the consumer’s principal dwelling?
(§§ 226.2(a)(19) and 226.32(a)(1))

If the answer is No, STOP HERE

Is the loan for the following purpose?

1 Residential mortgage transaction (§ 226.2(a)(24))

2 Reverse mortgage transaction (§ 226.33)

3 Open-end credit plan (Subpart B)

(Note prohibition against structuring loans as open-end plans
to evade sections 226.32-226.34(b))

If the answer is Yes in Box 1, 2, or 3, STOP HERE. If No, continue to Test 1.

TEST 1: CALCULATION OF APR
A Disclosed APR

B Treasury security yield of comparable maturity

Obtain the Treasury constant maturities yield from the Board’s H.15 statistical release,
“Selected Interest Rates” (on the Board’s web site (www.federalreserve.gov/releases/
h15/data.htm), the “Business” links display daily yields). Use the yield that has the
maturity most comparable to the loan term and is from the 15th day of the month that
immediately precedes the month of the application. If the 15th is not a business day,
use the yield for the business day immediately preceding the 15th. If the loan term
is exactly halfway between two published security maturities, use the lower of the
two yields. Note: Creditors may use the interest rates in the H.15 release or the
actual auction results. See staff commentary to Regulation Z for further details.
(§ 226.32(a)(1)(1))

C Treasury security yield of comparable maturity (from Box B)

Plus: 8 percentage points for first-lien loan or
10 percentage points for subordinate-lien loan

Yes No

D Is Box A greater than Box C?

If Yes, the transaction is a high-cost mortgage. If No, continue to Test 2.
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HIGH-COST MORTGAGE (§ 226.32) WORKSHEET—continued
TEST 2: CALCULATION OF POINTS AND FEES

STEP 1: Identify all charges paid by the consumer at or before loan closing

A Finance charges (§§ 226.4(a) and (b))
(Interest, including per-diem interest, and time—price differential are excluded from these amounts.)

Fee

Loan points

Mortgage broker fee

Loan service fees

Required closing agent/third-party fees

Required credit insurance

Private mortgage insurance

Life-of-loan charges (flood, taxes, etc.)

Any other fees considered finance charges

Subtotal

B Certain non-finance charges under section 226.4(c)(7)
Include fees paid by consumers only if the amount of the fee is unreasonable, the creditor receives
direct or indirect compensation from the charge, or the charge is paid to an affiliate of the bank.
(See the example in section 226.32(b)(1)(ii) of the commentary for further explanation.)

Fee
Title examination
Title insurance
Property survey
Document preparation charge
Credit report
Appraisal
Fee for “initial” flood hazard determination
Pest inspection
Any other fees not considered finance charges
Subtotal
C Premiums or other charges for optional credit life, accident,
health, or loss-of-income insurance or debt-cancellation
coverage Subtotal
D Total points and fees: Add subtotals for Boxes A, B, and C
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HIGH-COST MORTGAGE (§ 226.32) WORKSHEET—continued
TEST 2—continued

STEP 2: Determine the total loan amount for cost calculation (§ 226.32(a)(1)(ii))

A Determine the amount financed (§ 226.18(b))
Principal loan amount

Plus: Other amounts financed by the lender (not already included in the principal
and not part of the finance charge)

Less: Prepaid finance charges (§ 226.2(a)(23))
EQUALS: Amount financed

B Deduct costs included in the points and fees under sections 226.32(b)(1)(iii) and
(iv) (Step 1, Box B and Box C) that are financed by the creditor

C Total loan amount (Step 2, Box A minus Box B)

STEP 3: Perform high-fee cost calculation

A 8 percent of the total loan amount (from Step 2, Box C)
B Annual adjustment amount (§ 226.32(a)(1)(ii))

1999  $441 2003 $488
2000 $451 2004 $499
2001 $465 2005 $510
2002 $480 2006 $528

(Use the dollar amount corresponding to the year of the loan’s origination.)

C Total points and fees (from Step 1, Box D)

Yes No

In Step 3, does Box C exceed the greater of Box A or Box B?

If Yes, the transaction is a high-cost mortgage. If No, the transaction is not a high-cost mortgage
under Test 2.
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Fair Debt Collection Practices Act

Background

The Fair Debt Collection Practices Act (FDCPA)
(15 USC 1692 et seq.), which became effective in
March 1978, was designed to eliminate abusive,
deceptive, and unfair debt collection practices. It
also protects reputable debt collectors from unfair
competition and encourages consistent state action
to protect consumers from abuses in debt
collection.

Coverage

Debt That Is Covered

The FDCPA applies only to the collection of debt
incurred by a consumer primarily for personal,
family, or household purposes. It does not apply to
the collection of corporate debt or debt owed for
business or agricultural purposes.

Debt Collectors That Are Covered

The FDCPA defines a debt collector as any person
who regularly collects, or attempts to collect,
consumer debts for another person or institution or
uses some name other than its own when collecting
its own consumer debts. The definition includes, for
example, an institution that regularly collects debts
for an unrelated institution, such as an institution
that, under a reciprocal service arrangement,
solicits the help of another in collecting a defaulted
debt from a customer who has moved.

Debt Collectors That Are Not Covered

An institution is not considered a debt collector
under the FDCPA when it collects

e Another institution’s debts in isolated instances
e |ts own debts under its own name

¢ Debts it originated and then sold but continues to
service (for example, mortgage and student
loans)

e Debts that were not in default when they were
obtained

e Debts that were obtained as security for a
commercial credit transaction (for example,
accounts receivable financing)

e Debts incidental to a bona fide fiduciary relation-
ship or escrow arrangement (for example, a debt
held in the institution’s trust department or
mortgage loan escrow for taxes and insurance)
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e Debts, regularly, for other institutions to which it is
related by common ownership or corporate
control

Other debt collectors that are not covered by the
FDCPA include

e Officers or employees of an institution who
collect debts owed to the institution in the
institution’s name

e | egal-process servers

Communications in Connection with
Debt Collection

Definition of Consumer

For communications with a consumer or third party
in connection with the collection of a debt, the term
consumer is defined to include the borrower’s
spouse, parent (if the borrower is a minor),
guardian, executor, or administrator.

When, Where, and with Whom
Communication Is Permitted

Communicating with Consumers

A debt collector may not communicate with a
consumer at any unusual time (generally before
8:00 a.m. or after 9:00 p.m. in the consumer’s time
zone) or at any place that is inconvenient to the
consumer, unless the consumer or a court of
competent jurisdiction has given permission for
such contacts. A debt collector may not contact the
consumer at his or her place of employment if the
collector has reason to believe the employer
prohibits such communications.

If the debt collector knows that the consumer has
retained an attorney to handle the debt and can
easily ascertain the attorney’s name and address,
all contacts must be with that attorney, unless the
attorney is unresponsive or agrees to allow direct
communication with the consumer.

Ceasing Communication with Consumers

When a consumer refuses, in writing, to pay a debt
or requests that the debt collector cease further
communication, the collector must cease all further
communication, except to advise the consumer
that

e The collection effort is being stopped
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e Certain specified remedies ordinarily invoked
may be pursued or, if appropriate, that a specific
remedy will be pursued

e Mailed notices from the consumer are official
when they are received by the debt collector

Communicating with Third Parties

The only third parties that a debt collector may
contact when trying to collect a debt are

e The consumer
e The consumer’s attorney

e A consumer reporting agency (if permitted by
local law)

e The creditor
e The creditor’s attorney
e The debt collector’s attorney

The consumer or a court of competent jurisdiction
may, however, give the debt collector specific
permission to contact other third parties. In addi-
tion, a debt collector who is unable to locate a
consumer may ask a third party for the consumer’s
home address, telephone number, and place of
employment (location information). The debt collec-
tor must give his or her name and must state that he
or she is confirming or correcting information about
the consumer’s location. Unless specifically asked,
the debt collector may not name the collection firm
or agency or reveal that the consumer owes any
debt.

No third party may be contacted more than once
unless the collector believes that the information
from the first contact was wrong or incomplete and
that the third party has since received better
information, or unless the third party specifically
requests additional contact.

Contact with any third party by postcard, letter, or
telegram is allowed only if the envelope or content
of the communication does not indicate the nature
of the collector’s business.

Validation of Debts

A debt collector must provide the consumer with
certain basic information. If that information was not
in the initial communication and if the consumer
has not paid the debt five days after the initial
communication, all of the following information
must be sent to the consumer in written form:

e The amount of the debt

e The name of the creditor to whom the debt is
owed

e Notice that the consumer has thirty days to
dispute the debt before it is assumed to be valid
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e Notice that upon such written dispute, the debt
collector will send the consumer a verification of
the debt or a copy of any judgment

e |f the original creditor is different from the current
creditor, notice that if the consumer makes a
written request for the name and address of the
original creditor within the thirty-day period, the
debt collector will provide that information

If, within the thirty-day period, the consumer
disputes in writing any portion of the debt or
requests the name and address of the original
creditor, the collector must stop all collection efforts
until he or she mails the consumer a copy of a
judgment or verification of the debt, or the name
and address of the original creditor, as applicable.

Prohibited Practices
Harassing or Abusive Practices

A debt collector, in collecting a debt, may not
harass, oppress, or abuse any person. Specifically,
a debt collector may not

e Use or threaten to use violence or other criminal
means to harm the physical person, reputation,
or property of any person

e Use obscene, profane, or other language that
abuses the hearer or reader

e Publish a list of consumers who allegedly refuse
to pay debts, except to a consumer reporting
agency or to persons meeting the requirements
of section 603(f) or 604(3) of the FDCPA

e Advertise a debt for sale to coerce payment

e Annoy, abuse, or harass persons by repeatedly
calling their telephone number or allowing their
telephone to ring continually

e Make telephone calls without properly identifying
himself or herself, except as allowed to obtain
location information

False or Misleading Representations

A debt collector, in collecting a debt, may not use
any false, deceptive, or misleading representation.
Specifically, a debt collector may not

e Falsely represent or imply that he or she is
vouched for, bonded by, or affiliated with the
United States or any state, including the use of
any badge, uniform, or similar identification

e Falsely represent the character, amount, or legal
status of the debt, or of any services rendered, or
compensation he or she may receive for collect-
ing the debt

e [Falsely represent or imply that he or she is an
attorney or that communications are from an
attorney
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e Threaten to take any action that is not legal or
intended

e Falsely represent or imply that nonpayment of
any debt will result in the arrest or imprisonment
of any person or the seizure, garnishment,
attachment, or sale of any property or wages of
any person, unless such action is lawful and
intended by the debt collector or creditor

e Falsely represent or imply that the sale, referral,
or other transfer of the debt will cause the
consumer to lose a claim or a defense to
payment, or become subject to any practice
prohibited by the FDCPA

e Falsely represent or imply that the consumer
committed a crime or other conduct to disgrace
the consumer

e Communicate, or threaten to communicate, false
credit information or information that should be
known to be false, including not identifying
disputed debts as such

e Use or distribute written communications made
to look like or falsely represent documents
authorized, issued, or approved by any court,
official, or agency of the United States or any
state if the appearance or wording would give a
false impression of the document’s source,
authorization, or approval

e Use any false representation or deceptive means
to collect or attempt to collect a debt or to obtain
information about a consumer

e Fail to disclose in the initial written communica-
tion with the consumer, and the initial oral
communication if it precedes the initial written
communication, that the debt collector is attempt-
ing to collect a debt and that any information
obtained will be used for that purpose. In
addition, the debt collector must disclose in
subsequent communications that the communi-
cation is from a debt collector. (These disclo-
sures do not apply to a formal pleading made in
connection with a legal action.)

e Falsely represent or imply that accounts have
been sold to innocent purchasers for value

e Falsely represent or imply that documents are
legal process

e Use any name other than the true name of the
debt collector’s business, company, or organiza-
tion

e Falsely represent or imply that documents are
not legal-process forms or do not require action
by the consumer

e Falsely represent or imply that the debt collector
operates or is employed by a consumer report-
ing agency
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Unfair Practices

A debt collector may not use unfair or unconscion-
able means to collect or attempt to collect a debt.
Specifically, a debt collector may not

e Collect any interest, fee, charge, or expense
incidental to the principal obligation unless it was
authorized by the original debt agreement or is
otherwise permitted by law

e Accept a check or other instrument postdated by
more than five days, unless he or she notifies the
consumer, in writing, of any intention to deposit
the check or instrument; the notice must be
made no more than ten nor less than three
business days before the date of deposit

e Solicit a postdated check or other postdated
payment instrument to use as a threat or to
institute criminal prosecution

e Deposit or threaten to deposit a postdated check
or other postdated payment instrument before
the date on the check or instrument

e Cause communication charges, such as charges
for collect telephone calls and telegrams, to be
made to any person by concealing the true
purpose of the communication

e Take or threaten to repossess or disable property
when the creditor has no enforceable right to the
property or does not intend to do so, or if, under
law, the property may not be taken, repos-
sessed, or disabled

e Use a postcard to contact a consumer about a
debt

Multiple Debts

If a consumer owes several debts that are being
collected by the same debt collector, payments
must be applied according to the consumer’s
instructions. No payment may be applied to a
disputed debt.

Legal Actions by Debt Collectors

A debt collector may file a lawsuit to enforce a
security interest in real property only in the judicial
district in which the real property is located. Other
legal actions may be brought only in the judicial
district in which the consumer lives or in which the
original contract creating the debt was signed.

Furnishing Certain Deceptive Forms

No one may design, compile, or furnish any form
that creates the false impression that someone
other than the creditor (for example, a debt
collector) is participating in the collection of a debt.
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Civil Liability
A debt collector who fails to comply with any
provision of the FDCPA is liable for

e Any actual damages sustained as a result of that
failure

e Punitive damages as allowed by the court:
— In an individual action, up to $1,000

— In aclass action, up to $1,000 for each named
plaintiff and an award to be divided among all
members of the class of an amount up to
$500,000 or 1 percent of the debt collector’s
net worth, whichever is less

e Costs and a reasonable attorney’s fee in any
such action

In determining punitive damages, the court must
consider the nature, frequency, and persistency of
the violations and the extent to which they were
intentional. In a class action, the court must also
consider the resources of the debt collector and the
number of persons adversely affected.

Defenses

A debt collector is not liable for a violation if a
preponderance of the evidence shows that the
violation was not intentional and was the result of a
bona fide error that arose despite procedures
reasonably designed to avoid any such error. The
collector is also not liable if he or she, in good faith,
relied on an advisory opinion of the Federal Trade
Commission, even if the ruling is later amended,
rescinded, or determined to be invalid for any
reason.
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Jurisdiction and Statute of Limitations

Action against debt collectors for violations of the
FDCPA may be brought in any appropriate U.S.
district court or other court of competent jurisdic-
tion. The consumer has one year from the date on
which the violation occurred to start such an action.

Administrative Enforcement

The Federal Trade Commission (FTC) is the primary
enforcement agency for the FDCPA. The various
financial regulatory agencies enforce the FDCPA
for the institutions they supervise. Neither the FTC
nor any other agency may issue regulations
governing the collection of consumer debts by
debt collectors. The FTC may, however, issue
advisory opinions under the Federal Trade Com-
mission Act on the meaning and application of the
FDCPA.

Relation to State Law

The FDCPA preempts state law only to the extent
that a state law is inconsistent with the FDCPA. A
state law that is more protective of the consumer is
not considered inconsistent with the FDCPA.

Exemption for State Regulation

The FTC may exempt certain classes of debt
collection practices from the requirements of the
FDCPA if the FTC has determined that state laws
impose substantially similar requirements and that
there is adequate provision for enforcement.
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Examination Objectives and Procedures

EXAMINATION OBJECTIVES

1.

To determine the adequacy of the institution’s
internal procedures and controls to ensure
consistent compliance with the FDCPA

To determine if the institution complies with
the requirements of the FDCPA in collecting
or attempting to collect third-party consumer
debts

EXAMINATION PROCEDURES

The following procedures are to be completed
through interviews with personnel knowledgeable
about and directly engaged in the institution’s
collection activities and through reviews of any
written collection procedures, reciprocal collection
agreements, collection letters, dunning notices,
envelopes, scripts used by collection personnel,
validation notices, individual collection files, com-
plaint files, and other relevant records.

1.

Determine if the institution is a debt collector
under the FDCPA.
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2. Determine if the institution has established

internal procedures and controls to ensure
compliance with the FDCPA.

. If the institution has acted or is acting as a debt

collector under the FDCPA, determine if the
institution has

a. Communicated with the consumer or third
parties in any prohibited manner

b. Furnished the written validation notice within
the required time period and otherwise
complied with applicable validation require-
ments

c. Used any harassing, abusive, unfair, or
deceptive collection practice prohibited by
the FDCPA

d. Collected any amount not expressly autho-
rized by the agreement creating the debt or
by state law

e. Applied all payments received as instructed
and, where no instruction was given, applied
payments only to undisputed debts

f. Filed suit in an authorized forum if the
institution sued to collect the debt
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Examination Checklist

1. Is the institution aware of the circumstances in which the FDCPA applies, and,
as appropriate, has it established internal procedures and controls to ensure
compliance with the FDCPA?

2. Has the institution acted as a “debt collector” under the FDCPA by either
a. Regularly attempting to collect defaulted consumer debts owed to others or
b. Attempting to collect its own consumer debts in a name other than its own

If the answers to questions 2a and 2b are “no,” the institution has not acted as a
debt collector under the FDCPA and the examiner should not complete the
remainder of the checklist.

3. In attempting to collect consumer debts as a “debt collector” under the
FDCPA, did the institution

a. Communicate with the consumer or any third party in a prohibited manner
b. Adhere to the required debt-validation procedure

c. Use any harassing, abusive, unfair, or deceptive practice or means

d. Collect any more than authorized by the debt instrument or state law

e. Properly apply any payment received in the case of multiple debts owed by
the same consumer

f. Bring legal action only in a judicial district permitted under the FDCPA
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Yes

Yes

Yes

Yes
Yes
Yes

Yes

Yes

Yes

No

No
No

No
No
No
No

No
No

FDCPA e 7 (1/06)






Homeowners Protection Act

Background

The Homeowners Protection Act of 1998 became
effective in July 1999. The act, also known as the
PMI Cancellation Act, addresses the difficulties
homeowners have experienced in canceling pri-
vate mortgage insurance (PMI) coverage. It estab-
lishes provisions for the cancellation and termina-
tion of PMI," sets forth disclosure and notification
requirements, and requires the return of unearned
premiums.

Historically, lenders have viewed an 80 percent
loan-to-value (LTV) ratio (and a corresponding
20 percent down payment) as a prudent standard
for making consumer real estate loans. This ratio
has served to ensure that the borrower had enough
of an interest in the property to continue to make
the payments and, in the event the borrower was
unable to make the payments, that the lender had
sufficient equity available to cover lender foreclo-
sure costs.

As housing prices increased (and the corre-
sponding down payment amounts increased),
saving for a sufficient down payment became
difficult for many prospective homeowners. To fur-
ther the goal of making homeownership attainable
for more Americans, lenders began to look for ways
to balance the increasing demand for home loans
with the risks inherent in providing loans that fell
outside the 80 percent LTV standard. PMI, which
is activated only if the borrower defaults on the
loan, helps address a lender’s risk by covering the
difference between the amount a borrower has
available to put down and the amount suggested
by the standard 20 percent down payment rule. In
effect, PMI helps mitigate a lender’s risk on loans
for which the down payment is less than 20 percent
of the sales price or, for a refinancing, when the
amount financed is greater than 80 percent of the
appraised value.

PMI protects lenders from the risk of default and
foreclosure. It allows prospective buyers who
cannot, or choose not to, make a significant down
payment to obtain mortgage financing at an
affordable rate. It is used extensively to facilitate
“high-ratio” loans (generally, loans for which the
loan-to-value ratio exceeds 80 percent). With PMI,
the lender is able to recover the costs associated

1. The act does not apply to mortgage insurance made
available under the National Housing Act, title 38 of the U.S. Code,
or title V of the Housing Act of 1949, including mortgage insurance
on loans made by the Federal Housing Administration and
guarantees on mortgage loans made by the Veterans Administra-
tion.
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with the resale of foreclosed property as well as the
accrued interest payments and the fixed costs,
such as taxes and insurance policies, paid before
the resale. Once the consumer’s loan balance falls
within the 80 percent LTV ratio, PMI is no longer
needed. Excessive PMI coverage provides little
extra protection for a lender and does not benefit
the borrower.

Before implementation of the act, many home-
owners experienced problems in canceling PMI.
In some instances, lenders may have agreed to
terminate coverage when the borrower’s equity
reached 20 percent, but the policies and pro-
cedures used for canceling or terminating PMI
coverage varied widely among lenders. Homeown-
ers had limited recourse when lenders refused to
cancel their PMI coverage. Even homeowners in
the few states that had laws pertaining to PMI
cancellation or termination noted difficulties in can-
celing or terminating their PMI policies. The act
protects homeowners by prohibiting life-of-loan
PMI coverage for borrower-paid PMI products and
establishing uniform procedures for the cancella-
tion and termination of PMI policies.

Scope and Effective Date

The act applies primarily to residential mortgage
tfransactions, defined as mortgage loan transac-
tions consummated on or after July 29, 1999, the
purpose of which is to finance the acquisition, initial
construction, or refinancing2 of a single-family
dwelling that serves as a borrower’s primary
residence.® It also includes provisions relating to
annual written disclosures for residential mort-
gages, defined as mortgages, loans, or other
evidences of a security interest created with
respect to a single-family dwelling that is the
borrower’s primary residence. Condominiums,
townhouses, and cooperative or mobile homes are
considered single-family dwellings covered by the
act.

The act’'s requirements vary depending on
whether the mortgage

e |s a residential mortgage or a residential mort-
gage transaction

e |s defined as high risk (either by the lender, in the

2. For purposes of this discussion, refinancing means the
refinancing of a loan any portion of which is intended to provide
financing for the acquisition or initial construction of a single-family
dwelling that serves as a borrower’s primary residence.

3. For purposes of this discussion, junior mortgages that
provide financing for the acquisition, initial construction, or
refinancing of a single-family dwelling that serves as a borrower’s
primary residence are covered.

HOPA o 1 (11/07)



Homeowners Protection Act

case of nonconforming loans, or by Fannie Mae
or Freddie Mac, in the case of conforming loans)

e Has a fixed rate or an adjustable rate

e |s covered by borrower-paid or lender-paid
private mortgage insurance

Cancellation and Termination of PMI:
Non-High-Risk Residential Mortgage
Transactions

Borrower-Requested Cancellations

A borrower may initiate cancellation of PMI cover-
age by submitting a written request to the servicer.
The servicer must take action to cancel PMI when

e The principal balance of the loan

— Is first scheduled to reach 80 percent of the
“original value4 (regardless of the outstand-
ing balance), based on

— The initial amortization schedule (in the
case of a fixed-rate loan)

— The amortization schedules (in the case of
an adjustable-rate loan) or

— Reaches 80 percent of the “original value,”
based on actual payments

e The borrower has a good payment history®

e The borrower satisfies any requirement of the
mortgage holder for

— Evidence of a type established in advance
that the value of the property has not declined
below the original value and

— Certification that the borrower’s equity in the
property is not subject to a subordinate lien

Once PMI is canceled, the servicer may not
require further PMI payments or premiums more
than thirty days after the later of (1) the date on
which the written request was received or (2) the
date on which the borrower satisfied the mortgage
holder’s evidence and certification requirements,
described above.

Automatic Termination

A servicer must automatically terminate PMI for
residential mortgage transactions on the earliest
date that both

e The principal balance of the mortgage is first

4. Original value is defined as the lesser of the sales price of
the secured property, as reflected in the purchase contract, or the
appraised value at the time of loan consummation.

5. A borrower has a good payment history if he or she (1) has
not made a payment that was sixty days or more past due within
the first twelve months of the last two years prior to the
cancellation date or (2) has not made a payment that was thirty
days or more past due within twelve months of the cancellation
date.
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scheduled to reach 78 percent of the original
value of the secured property (based solely on
the initial amortization schedule, in the case of a
fixed-rate loan, or on the amortization schedules,
in the case of an adjustable-rate loan, regardless
of the outstanding balance) and

e The borrower is current on mortgage payments.

If PMI is terminated, the servicer may not require
further payments or premiums of PMI more than
thirty days after (1) the termination date or (2) the
date following the termination date on which the
borrower becomes current on the payments, which-
ever is sooner.

There is no provision in the automatic-termination
section of the act, as there is in the borrower-
requested PMI cancellation section, that protects
the lender against declines in property value or
subordinate liens. The automatic-termination provi-
sions make no reference to good payment history
(as prescribed in the borrower-requested provi-
sions) but state only that the borrower must be
current on mortgage payments.

Final Termination

If PMI coverage on a residential mortgage transac-
tion was not canceled at the borrower’s request or
by the automatic-termination provision, the servicer
must terminate