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To_ - Board of Governors Subject: With further reference to/
applications by Bank of California -
From Division of Supervision International and Irving International
and Regulation Financing Corporation to continue to
hold stock in China Trade and Development
m Corporation ("CTID"). il

This memorandum supplements the Division's memorandum of
December 19, 1969. e

The issues in the present applications are: first, whether
the proposed activities of the American subsidiary of CTD constitute
being engaged in the "general business of buying or selling goods,
wares, merchandise or commodities in the United States'; and second,
conditional on a negative finding on the first issue, whether the
proposed activities are "incidental" to CTD's international or foreign
business.

The same issues were confronted in the Balthex case, which
involved an investment in a domestically-chartered combination export
manager. When the Board first discussed the present applications, the
staff was asked to bring back to the Board the relevant documentation
dealing with that earlier case., Attached to this memorandum are éxecerpts
from the Board's minutes of the pertinent portions of the Board's dis-
cussion of the Balthex case (Attachment A), a copy of Mr. Forrestal's
memorandum of October 27, 1966 (Attachment B), and a copy of the Annex
to the Division's memorandum of March 7, 1967, which discussed the
Balthex case in the light of general policy consideratiogﬁ. (Attach-
ment C) oY) bald | —Jndldit Sy .

Mr. Forrestal's memorandum discusses the issues set out
above as they applied in the Balthex case. In both that memorandum
and Attachment C, reference is also made to a still earlier decision
regarding activities in the United States of Balfour-Williamson, a
subsidiary of Bank of London & South America (”BOLSAM™). 1In both those
cases, the companies involved acted as intermediaries in arranging
export sales and shipments from the United States for foreign clients,
and only placed orders in the United States against offsetting firm
orders from their foreign clients. The companies maintained no inventory
of unsold merchandise. It was on the basis that those companies were
essentially acting only as a broker or agent for foreign clients in
making purchases from the United States that the Board concluded that
the companies were not "engaged in the general business of buying or
selling goods, wares, merchandise or commodities in the United States. . ..
The closeness of the question in the Balthex case was explicitly rec-
ognized in the published interpretation that accompanied the Board's
decision. (A copy of the interpretation is included in Attachment A.)
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The facts in the present applications closely parallel those
in the Balthex case with two differences: first, CID's American sub-
sidiary would act as an intermediary for its foreign parent, and possibly
other foreign concerns, in arranging sales to as well as purchases from
the United States; second, CID's American subsidiary would be part of
an international group of companies rather than a domestically-owned
and domestically-chartered corporation. In both these respects, the
situation is more analagous to the BOLSA-Balfour Williamson case.

As noted in the Division's memorandum of December 19, 1969,
it is not believed that the proposed activities of CTD's American sub-
sidiary are fundamentally distinguishable from the earlier cases, either
as regards engaging in "commercial' activity in the United States or
as regards the question of being "incidental to CTD's internatiomal
or foreign business.

Attachments.
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EXCERPTS FROM BOARD MINUTES DEALING WITH BALTHEX CASE

The Balthex case was discussed by the Board 6n.the dates
indicated below. Some of the minutes of those discussions have not
been included in this attachment; the gist of those excluded are
parenthetically indicated.

October 24, 1966 (asked for memorandum from Legal Division)
November 8, 1966 (asked for further staff study of legal

, and policy considerations)
March 13, 1967
March 20, 1967
April 10, 1967 (deferred consideration until next day)
April 11, 1967

April 13, 1967



EYCERPT FROM THE MINUTES OF THE MELTING OF THE BOARL OF (O VERNORS
OF THE FEDERAL RESERVE SYSTEM ON MARCH 13, 1967

Application of Company for Investing Abroad. After discussion

on November 8, 1966, of the application of The Company for Investing
Abroad, Philadelphia, Pennsylvania, a section 25(2) corporation, for
consent to purchase between 20 and 35 per cent of the stock of Balthex
Interﬁational, Inc., also qf Philadelphia, the Board requested the
staff to analyze the policy aspects of the application. The general
policy question was to what extent it was appropriate for United States

banks, through Edge and agreement corporations, to invest in companies
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engaged directly or indirectly in nonfinancial activities in the United

States.

There had now been distributed a memorandum dated March 7, 1967,
from the Division of Examinations reviewing the expérience of Edge and
agreement corporations in acquiring interests in nonfinancial enter-
prises, the relevant statutory and regulatory provisions, and certain
general considerations bearing on the activities of the corporations,
This'background material was followed by an examination of the policy
issues implicit or inherent in direct investments or in indirect acqui-
sitions of interests in nonfinancial enterprises by Edge and agreement
corporations. The principal conclusions regarding the policy issues

were as follows:

1. The acquisition of a majority interest in such a
company is, as a rule, not appropriate for a corporation.
Such interests are not normally nece$sary to the conduct of
a United States bank's international business and such inter-
ests might tend to lessen the intended financial character
of the corporations. The specific consent of the Board
should be required prior to such an acquisition.

2. The acquisition of a minority interest in a non-
financial enterprise operating abroad is clearly an appro-
priate exercise of a corporation's powers. Such an acquisi-
tion accords with the broad public purposes to be served by
the corporations.

3. The acquisition of a minority interest in a foreign
company engaged through an office or subsidiary in nonfinan-
cial activities in the United States is appropriate so long
as the statutory tests are satisfied. (The statute prohibited
investments in companies engaged in the general business of
buying or selling goods, wares, merchandise, or commodities
in the United States. Thus, investments in companies oper-
ating in the United States were limited to companies providing
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financial and commercial services in the United States.
The services provided in the United States must meet the
further statutory test of being, in the judgment of the
Board, incidental to the international or foreign business
of the company.)

4. The acquisition of a minority interest in a domes-
tic company engaged in nonfinancizl activities in the United
States would be appropriate where the statutory tests ap-
peared satisfied and where the activities were of the sort
often associated with a bank's international department.
Close scrutiny should be given to companies engaged in
other activities as to (1) whether the focus of those activ-
ities was indeed international, and (2) whether a proposed
investment in a domestic company was likely to produce bene-
fits to the foreign commerce of the United States that could
outweigh the consequences of possibly placing corporations
in competition with domestic commercial companies.

An annex to the memorandum set forth the essential facts regard-
ing the activities of Balthex International, with arguments for and
against granting consent to the proposed investment by The Company for
Investing Abroad.

After introductory comments by Mr. Dahl, Governor Robertson
asked the Legal Division to review the basis for its conclusion,set
forth in a memorandum distributed prior to the discussion in November,
that approval of the application could be justified.

Mr. Shay observed that Balthex was not engaged in buying and
selling merchandise in this country as a general business, but only in
filling orders for customers abroad, an activity that seemed essentially
related to international operations. Whether or not that activity was

incidental to international operations involved a question of interpre-

tation. While that was debatable, he believed that to hold that as a



916

3/13/67 ' -16-
technical, legal matter it was not incidental would amount to taking a
narrow view.

Mr. Forrestal commented further on the Division's view that the
activities of Balthex could be regarded as inciden£a1 to international
operations, and on similarities between this situation and the one
involved in a 1965 application by Mellon Bank International to acquire
shares of Bank of London & South America, London, England, which the
Boar& had approved. Mr. Forrestal added that if the Board should con-
sider that from the policy standpoint the activities of Balthex made
an investment in that company not appropriate for Edge corporations, a
denial of the application could be supported from the legal point of
view.

Governor Robertson asked if it was correct to say that the
Legal Division had based its conclusion ldrgely on the action taken by
the Board in the Mellon case. Mr. Forrestal replied that the Legal
Division had not used the Mellon case simply as a precedent but thought
the action taken was supportable legally. Mr. Shay expressed the 6pin-
ion that, while it was possible to decide the current question either
way, the liberal view was probably easier to support.

Governor Brimmer noted that the subsidiary of Bank of London
& South America had discontinued some of the activities in the United
States that had been in question, and the ensuing discussion brought

out that it was not known definitely why it had done so.
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Governor Brimmer then observed that a distinction had been
drawn in that the subsidiary in question in the Mellon case had offices
abroad, whereas Balthex dealt through agents. He asked if the question
of dealing through offices or agents was considered significant in judg-
ing the appropriateness of an investment.

Mr. Shay responded that it was difficult to differentiate
according to the letter of the law between the acceptability of an
investment in a State-chartered corporation conducting its business
through agents and one in a foreign corporation that conducted opera-
tions through agents in the United States.

Mr. Dahl expressed the view that there might be a possiblel
distinction between conducting business abroad through the company's
own units and through casual agents or distributors.

Chairman Martin said it was his féeling that if a case like the
present one was not prohibited by law, it would be better for the Board
to give consent than to deny the application. If the proposal of The
Company for Investing Abroad would encourage additional exports, that
would be in the public interest.

Governor Maisel remarked that he had found the staff analysis
of thé policy issues valuable. In his mind the critical question was
whether U.S. banks, through Edge and agreement corporations, should be
allowed to have a special relationship with firms with which they would

not otherwise be permitted to be affiliated.
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Mr. Shay responded that the Legal Division would regard it as
improper for an Edge or agreement corporation to acquire a majority of
the stock of a U.S. nonbank, nonfinancial organization. The corpora-
tions were formed for the purpose of engaging in fo;eign banking and
financing. They should not be permitted to get into an ownership-
management position in nonfinancial businesses.

Governor Maisel stated that Mr. Shay's remarks made him feel
even'more strongly that Edge and agreement corporations would not seek
investment in domestic corporations except to allow their parent banks
to participate in management and operations that would be prohibited if
the relationship were direct. In his view, such an acquisition could
not be regarded as merely an investment.

Governor Mitchell commented that the Balthex situation appeared
to be one in which the parent bank, having a number of industrial cus-
tomers, wanted to finance their exports and wished to encourage them to
enter the export market by putting them in touch with an export agenf.

Governor Maisel expressed the view that the export agent, Balthex,
would thus be given an important competitive advantage over other export
agents. It was his feeling that such an advantage should not be allowed.

Governor Brimmer stated that he believed the proposed arrange-
ment was one that would promote exports and therefore was probably the
kind of experiment the Board ought to encourage rather than discourage.

Many export potentials had probably been lost because manufacturers
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needed additional expertise, and this proposal might be a useful device.
Moreover, he would be pleased if additional banks entered into such
arrangements. He was persuaded by the reasons presented by the staff
for granting consent. If the Board approved the application, it should
recognize that this was a new and basic policy decision, and therefore
one that it would seem desirable to make known publicly.

Governor Robertson read pertinent parts of the statute and
expressed the view that the activities of Balthex in the United States
apparently were not incidental to international business but were its
entire business; Balthex was merely a conduit between manufacturers in
the United States and purchasers abroad. In response to an observétion
by Governor Brimmer that Balthex did not act as a conduit for shipment
of goods between points in the United States and there was always a
foreign point of origin of orders, Governor Robertson commented that
Balthex appeared to have no foreign business to which its domestic
business could be incidental.

After further exchanges of views regarding the determination
of an incidental relationship, Governor Brimmer requested comments from
Mr. Sammons in regard to the possible merit of the proposal in terms of
promo;ing exports.

Mr. Sammons stated that although he had difficulty in arriving
at a conclusion, he thought that at least in a sense the business of

Balthex was purely domestic and that to approve the proposal would open
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a wide gate. Although the proposed relationship might be an aid to
exports, the statute did not cite promotion of exports as a basic
purpose of Edge and agreement corporations. Mr. Sammons noted also
that Internal Revenue Service gave weight in judging tax questions to
whether sources of income were domestic or foreign; under that test,
he thought Balthex would be considered domestic, since all of its
income arose within the United States.

Asked what potential danger he saw in allowing The Company for
Investing Abroad to use Balthex as a conduit, Mr. Sammons replied that
the danger applied to circumvention of the public policy of separating
banks from commercial business. The Legal Division assigned weighﬁ to
whether the investment represented a majority interest or not, but Mr.
Sammons felt that even a minority investment was likely to carry with
it an active interest in management. )

Mr. Shay commented that the test differentiating between owner-
ship and investment was whether control could be exercised. If control
existed, even though the percentage of stock owned was less than 50 per
cent, the investing company was itself engaged in the business.

In response to a question by Governor Brimmer, Mr. Dahl said he
thought it was problematic whether the Balthex arrangecent would promote
exports. The arrangement was an experiment on the part of The Company
for Investing Abroad, and the outcome was uncertain. The parent bank

jndicated that it had tried various ways to get some of its manufacturing
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customers into exports and had found it difficult. It was not kzown
how successful the proposed arrangement would be in producing orczrs
for those manufacturers. Therefore, it was difficult to judge wi-=ther
a positive contribution to promotion of exports would result,

In continuing discussion several members of the Board mer tioned
particular facets of the problem that they would like to have ex-lored
as a basis for further discussion. Interest was expressed in particular
in the role played by export agents in assisting manufacturers.

It was understood that the staff would prepare additional mate-

rials along the lines that had been described.



SXCERPT FROM THE MINUTLS COF THE MEETING CF THE BOARD CF GOVERNCRS
OF Ti: FEDERAL RECERVE SYST:i ON MARCH 20, 1967

Application of Company for Investing Abroad. On March 13,

1967, on the basis of an analysis of the policy issues prepared by the
staff, the Board discussed the application of The Company for Investing
Abroad, Philadelphia, Pennsylvania, a section 25(a) corporation, for
cons;nt to purchase between 20 and 35 per cent of the stock of Balthex
Iﬁterﬁational, Inc., also of Philadelphia. At the conclusion of the
discussion the staff was requested to prepare additional materials,
bearing especially on the role of export agents in assisting manufac-

turers in the United States.
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There had now been distributed a memorandum dated March 17,
1967, from Mr. Sammons reporting information he had obtained from the
Department of Commerce regarding the operations of manufacturers'
export representatives, generally known as Combination Export Managers
(CEM's). There were about 225 such firms in the United States, exclud-
ing firms that were also engaged in production or trade. About half
of them were located in the New York area, the rest mainly in seaport
towns but also in other industrial centers. Over 70 per cent of these
firms reported annual export sales of less than $1 million, and only
4 firms reported sales in excess of $10 million. In general, they
tended to specialize in particular lines, such as foods, steel products,
automobile products, etc. Traditionally, their method of operation had
been merely to act as agent for manufacturers in handling export sales,
usually for a commission. Terms of payment, including any extensicns
of credit, and prices were usually fixed by the manufacturer. A Ccm-
merce Department expert regarded the CEM's as an important factor in
persuading individual manufacturers to go into the export business. A
CEM's ability to obtain additional manufacturers to represent was a
major factor in the success of his operations.

The memorandum continued by saying that the Department expert
had observed that in recent years the CEM's themselves more and more
had to provide the financing for the export sales they handled, in

order to relieve the manufacturers of the burden of providing the export
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financing, particularly in the face of a booming domestic demand that
had reduced the incentive to export. ~ It was not known exactly how the
financing was handled by the CEM's, but presumably it was done both by
direct extension of credit and by obtaining bank fiﬁancing on behalf
of either the exporter or, more likely, the foreign importer. The
view had been expressed that tight money and rising interest rates last
year had made things difficult for the CEM's. Probably most of their
sales customarily involved payment in 30 to 90 days, and the interest
cost of supplying credit for that length of time had to come out of
commission earnings.

Governor Brimmer noted that his assumption in suggesting that
the role of export agents be explored was that they played an important
role in encouraging e#ports, pa;ticularly in the case of smaller manu-
facturers. He had also been concerned that the CEM's were having
problems in obtaining financing, and had thought it might be useful to
study the matter with a view to a possible Board policy decision that
would clear the way for banks to enter into arrangements with CEM's.

It was his hope that today's discussion might lead back to that point.

Governor Maisel expressed the view that ;he'information obtained
by Mr; Sammons raised anew the questioh whether an affiliation between
export agenés and a bank constituted unfair competition with other
export agents and contravened the purpose of the statutory prohibition

of engagement by banks in commercial business.
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Governor Robertson expressed agreement with Governor Maisel's
point. He thought it was inappropriate for a bank to have an interest
in a domestic corporation involved in selling abroad the products oif
particular American manufacturers. He believed banks should distribute
credit on the basis of credit-worthiness and not because the borrower
had special ties to an affiliate of the bank. In such a situation,
manufacturers not linked to the affiliate might experience difficulty
in obtaining bank credit.

Governor Mitchell remarked that although he was inclined teward
Governor Maisel's position, he did not have any strong conviction. He
did not know exactly what further information could be obtained that
would help to resolve his doubts.

Governor Daane observed that he had not participated in the
preceding discussion and asked Governor Brimmer to summarize his views.
The latter replied that the Legal Division had concluded that the law
did not preclude approval of the application of The Company for Invest-
ing Abroad; whether or not the proposed arrangement should be permitted
was a matter of policy. It was Governor Brimmer's view that as a
matter of policy the application should be approved because it appeared
to hiﬁ that the business of Balthex was basically the promotion of
exports. It was easier for him to see a basis for approval than denial.

Governor Robertson expressed the view that the basis for denial

was clear, namely, the statutory separation of banking from commerce.
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The proposal here was that a bank have an indirect equity interest in
Balthex. 1Its profits on that investment would be directly related to
the financing of the particular manufacturers who were clients of
Balthex. Carried to an extreme, if Balthex represented only one manu-
facturer rather than a group, it would not be to the interest of the
bank to extend credit to other manufacturers who applied for export
financing be;ause competition with the Balthex client would thzreby be
aidea and the profits of Balthex correspondingly reduced. From this
point of view, he believed the proposal was not necessarily conducive
to expansion of U.S. exports but instead might deter them.

There ensued a discussion of the areas of operation permiééible
to Edge and agreement corporations under the statute, and the bearing
upon those operations.of the principle of separation of banking from
commercial business. Comments were made especially on the basis for
determining whether or not a particular type of domestic activity was
"incidental" to an international business.

Governor Daane then asked if he correctly understood the Legal
Division to hold that if The Company for Investing Abroad were acquir-
ing an equity interest in a foreign corporation that was stimulating
expofts in the United States, the arrangement would be clearly permis-
sible. Upon an affirmative response from Mr. Forrestal, Governor Daane
said that he found himself substantially in agreement with Governor

Brimmer. If the Board legally had the option of encouraging this
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particular flexibility in export financing, he saw no reason to dis-
courage it.

Mr. Forrestal commented that if Balthex were incorporated in
England and had an office in Philadelphia or New York, he did not
believe the Board would have any difficulty in holding that its busi-
ness in this country was of an '"incidental" character. Although
Balthex was incorporated in the United States, the Edge Act provides
for investments by Edge corporations in domestic as well as foreign
corporations and for financing by Edge corporations of exports or
imports of goods into or out of the United States. In his view,
Balthex was conducting an international business and he could see no
legal impediment.

Governor Mitchell said he thought there was some justification
for allowing the Balthex arrangement as an experiment, although at the
moment he could not see how to reverse direction if the experiment
appeared to be getting out of hand.

Governor Brimmer said that he too was cognizant of the risk,
but he believed the Board should do what it could to encourage exports.
If the situation threatened to get out of hand, he assumed a way could
be foﬁnd to take remedial action.

Governor Robertson observed that approval of the present appli-
cation would clearly represent a precedent. While there might be some

basis for approval of the application if there was a demonstrated lack
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of financing for exports, it did not appear that such financing had
been or was unavailable to the extent of constituting any serious
impediment to U.S. exports.

Governor Maisel expressed the opinion that £he only reason a
bank would seek to obtain an interest in a domestic corporation such
as Balthex would be to share in its profits. It seemed to him that
the real question was not what sort of financing package was put
togefher but why the bank sought this indirect equity interest and
whether the proposal was not of the sort prohibited under the statutory
principle of separation of banking and commercial business.

Governor Brimmer observed that the parent bank of The Company
for Investing Abroad could operate such a scheme out of its own inter-
national department, thch raised the gquestion why the bank should not
be permitted to conduct the operation through its subsidiary.

In response to an inquiry by Governor Daane as to whether he
saw a risk that the kind of relationship contemplated.might become
widespread, Mr. Sammons said he Fhought there was such a risk. He
believed that in the layman's view.the“business.of Balthex would be
generally thought of as domestic activity. He wquld think that many
’éxporfers could either qualify as CEM's or create subsidiaries owned
by the same stockholders. Almost any activity now handled on a commis-
sion basis could be placed in a firm thzt then could be owned by a bank.
In essence, his feeling was that there was considerable risk in the

direction of combining banking with manufacturing.

pia
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Mr. Dahl commented that a question was involved on which judg-
ments could differ. The risks attendant upon a bank's participaticg
in this kind of activity had to be weighed against the possible berz-
fits to the foreign commerce of the United States. Although the quzs-
tion was borderline, he placed somewhat greater weight on the possible
benefits to foreign commerce and to U.S. exports in particular, although
perhaps his judgment was swayed by his experience with balance of gay-
ments problems. .As for the chances of expansion, the Division of
Examinations had pointed out that it was known that one other bank was
prepared to file a similar application if this one were approved.

Governor Shepardson asked the Legal Division what recourse there
might be if the application were approved and such activity threatened
to expand beyond a point the Board thought appropriate.

Mr. Forrestal replied that Regulation K (Corporations Engazz=d
in Foreign Banking and Financing under the Federal Reserve Act) prc-
vides that an Edge corporation shall divest itself of any investmert
deemed by the Board to be inappropriate. The Board had never had
occasion to invoke that provision, and the word '""inappropriate' hac
never been defined in that context, but the provision might furnishk a
vehiéle for remedial action.

Governor Shepardson then said it seemed to him that the pos-
sible necessity of a reversal if the practice became widespread prcvided

a clue to the basic issue. If the Board did not think the proposal was



3/20/67 -21-
permissible for a dozen institutions, then it seemed hardly permissible
for the first to propose it.

Governor Daane stated that the principal favorable argument
appeared to be that assistance might be given.to U.S. exports. It was
problematical whether or not the device would be helpful for that pur-
pose, but his own evaluation was that it probably would be. As for the
potential dangers that had been éited, there appeared to be means of
prevention at the Board's disposal.

There followed discussion of a sugéestion that a survey of
manufactqrers‘ export financing needs might be conducted, and several
problems that might be involved in conducting and interpreting the '
results of such a survey were mentioned.

Governor Brimmer then suggested that the staff prepare a ratio-
nale for approval of the Balthex application by the Board. Other mem-
bers of the Board suggested that it would be desirable to have two such
statements, one supporting approval and one in support of denial, to
assist the Board in debating the merits of the two positions,

At the conclusion of the discussion it was understood that the

staff would prepare material along the lines suggested.



EXCERFT FRCM THE MINUTES OF THE MELTING OF THE ROARD (F SO7=RNCRS
OF THC FEDERAL RESERVY SYSTEM CN APRIL 11, 1967

Balthex matter. At previous meetings the Board had considered

an application by The Company for Investing Abroad (subsequeztly renamed
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Fidelity International Corporation), Philadelphia, Pennsylvania, for
permission to invest in Balthex International, Inc., a United States
corporation engaged essentially in providing export management services.
In connection with thess discussions, there had beeﬁ distributed for
the Board's consideration a series of staff memoranda.

There had now been distributed a draft of letter prepared by
the Legal Division, dated April 10, 1967, incorporating comments and
suggéstions offered at the Board meeting of that date, granting consent
for the proposed transzction.

Mr. Forrestal noted that the basic issue involved was whether
Balthex was engaged essentially in international or domestic business
and, if the former, whether its domestic activities were merely inci-
dental to its internaﬁional or foreign business. If so, the requisite
eriteria under section 25(a) of the Federal Reserve Act for Eoard con-
sent to the desired investment were present.

In response to a question from Governor Daane concerning the
number of corporations such as Balthex that were combination axport
managers, Mr. Forrestal replied that apparently there were approximately
225 firms engaged in this kind of business.

' Governor Brimmer observed, however, that in the event the pres-
ent consent were to be granted it was unlikeiy the Board would receive
any substantial number of similar épplications.. According te his infor-

mation, about 70 per cent of the combination export manager firms had
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total sales of under $1 million, and only four had sales of over

$10 million. Furthermore, he thought that a number of the firms in-
cluded in the 225 figure cited by Mr. Forrestal probably were either
inactive or had a more predominantly domestic flavor to their opera-
tions than was the case with Balthex.

Governor Shepardson noted that the problem involved in this
case had been studied and discussed at length. The proposed draft let-
ter seemed to him to reflect accurately the suggestions made yesterday,
and he would favor its approval.

Governor Mitchell commented that his judgment about the matter
had changed somewhat as a result of the March 7 memorandu= from the
Division of Examinations concerning policy issues involved in the pend-
ing application, in which various nonfinancial service activities were
assessed in light of their compatibility with a literal reading of the
statutory tests set forth in section 25(a) of the Federal Reserve Act.
He now leaned toward a more liberal point of view than he had held before
and was inclined to favor approval of the pending request. However, he
believed it would be desirable to emphasize the borderline nature of this
case in the letter of approval and to make clear that the Board would
keep.the activities involved under close surveillance.

Governor Daane indicated that he, too, would favor approval of
this application. While agreeing with Governor Mitchell that it was

probably a borderline case, he felt the possible encouragement of export
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business was worth taking the moderate risk involved in consenting to
the proposed investment. With respect to the text of the letter, he
wondered whether, if reference were to be made to the marginal naturs
of this case, something on the plus side regarding benefits that might
accrue should not also be added.
At this point Mr. Shay raised the question whether or not the
Board would want to publish its decision. A decision could always be
made on an ad hoc basis in light of the particular facts in a given
application and, since the Board appeared to feel that the propriety
of the proposed investment was a close question, it might be preferable
not to publish the decision. -
After some discussion of this point, Governor Maisel said that

upon further careful study he continued to feel that the application
should be denied. He referred to a paragraph, as follows, from a legal
interpretation that had been drafted at the Board's request for use in
the event of disapproval and said that it reflected his conclusions:

From the facts presented, it appears that the activities of

the company in the United States and its relationships with

domestic companies form the core of its business. The com~

pany is but an arm of each manufacturer it represents for the

purpose of .conducting that manufacturer's foreign business.

The company acts as exclusive export sales agent solely for

domestic companies and maintains no offices abroad. On the

basis of these considerations, it is the Board's judgment

that the company is engaged in a co—mercial business within

the United States and that its activities in the United States
are not "incidental to its international or foreign business."
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However, if the application were approved, Governor Maisel felt that
the decision should be published in fairness to others who might want
to consider entering into similar relationships.

Governor Brimmer expressed himself as favoring approval of t:a
proposed investment and recommended that a statement be published in
the Federal Register and the Federal Reserve Bulletin. He thought the
matter was of sufficient interest that other prospective applicants
should know of it; indeed, he understood that at least one other bani-
ing organization proposed to submit a similar application if the Board's
decision in this case was favorable. The published statement could mzke
it clear that each subsequent case would be judged on its own merits.

With respect to the matter of publication, Mr. Hackley observad
that there were two considerations involved; one was legal in nature
and the other involved Board policy. Since the proposed action was
approval of an individual application, the Board did not have a legal
obligation to publish it in the Federal Register. On the other hand,
since thé‘decision did involve interpretation of a statute administerad
by the Board, he thought publication of a general statement would be
desirable, with an indication that each case would necessarily have to
stand on its own merits.

Mr. Goodfellow noted that under certain circumstances invest-
ments in a combination export manager firm might technically fall witiain

the general consent provisions of Regulation X (Corporations Engaged in

Py



el

— S SR . e
.

PO PR EPTTRC ST

4/11/67 ) -14-

Foreign Banking and Financing under the Federal Reserve Act). Publica;
tion of an interpretation might serve to put interested parties on
notice that before undertaking such investments they should neverthzless
request an opinion from the Board as to thea proprie£y of the transaction.

Mr. Forrestal, on the other hand, expressed doubt that much
would be gained through publishing an interpretation. It seemed to him
that the action would become a matter of genmeral. knowledge in a shert
time.in any event. Publication might only becloud the fact that the
Board wanted to pass individually upon cases of this kind; Edge corpora-
tions might read the interpretation to mean that they could go ahead
with various investments under the general consent provisions of Régula-
tion K.

Governor Brimﬁer disagreed. He considered the ruliné in this
case to be a major policy decision, predicated basically upon a desire
to aid United St;tes export trade. In order to make the policy decision
effective, he thought it was necessary that the ruling be published.

Governor Mitchell commented that one could not predict what con-
sequences might result from action to approve this application. Pernding
assessment of developments, it seemed prudent for the Board to move
cauti;usly. Publication in the Federal Register might create a fanfare
that would attract the interest of a number of other banks having Ecge
Act subsidiaries and cause a vigorous effort on' their part to establish

similar relationships. This could complicate the picture undesirably.
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If there was to be an announcement, therefore, he would counsel limiting
it to a modest statement in the Federal Reserve Bulletin.

Governor Brimmer indicated that that would be agreeable to him.

Governor Maisel expressed the opinion that since this ruling
involved a statutory interpretation it was incumbent upon the Board to
publish it in the Federal Register. He believed this was the kind of
disciosure that the Freedom of Information Act was designed to require.
The public should be adequately informed about Board policy on matters
within its jurisdiction, and publication in the Federal Register was
the normal procedure.

Mr. Hackley pointed out that it might not be legally necesséry
for the ruling on this application to be published in the Federal Reg-
ister either under the new law or present law. Publication was required
only of rules of general applicability, whereas the present case would
fall within the category of adjudication. On the other hand, the Free-
dom of Information Act would require the maintenance of an index to
Board acgions to which the public would have access in order to deter-
mine precedents. Since the present case involved an important precedent,
it could be published in the Federal Register on the theory that it in-
cludea an interpretation of law. However, future cases of a similar
nature would still be subject to Board approval on an individual basis.

Governor Daane expressed some reservations about publishing the

- action in the Federal Register if future cases would still be subject
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to Board approval, because in his view such publication carried with it
the implication of general applicability. |

Governor Robertson said that in his opinion it would be a mis-
take to approve this application since that would violate a long~standiag
policy of maintaining separation between banking and commercial business
activities. The proposed action would also be undesirable because, upon
acquisition of stock in a combination export manager firm by an Edge Act
subsidiary, the parent bank would have a special interest in financing
the business of that firm exclusively. A proliferation of such rela-
tionships would therefore have an anticompetitive effect. In substance,
he did not see how the statute could be interpreted to permit the pro-
posed investment, nor did he feel that the Board should do so as a matter
of policy. However, if the Board approved the proposed investment, that
action should be published so that other imstitutions would be aware of
it and have an equal opportunity to establish similar relationships.

The applicant in this case should not be.permitted to obtain a competi~
tive advantage.

Chairman Martin agreed that all institutions having a potential
interest in the matter should be made aware of the Board's decision. Ono
the qﬁestion of approval or disapproval, he observed that it was clearly
a matter of judgment whether the domestic activities of Balthex were or
were not incidental to its international or féreign business. Thus, the

proposed letter to the applicant would state that: '"Accordingly, it is
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the Board's judgment that Balthex is not engaged in the general business
of buying or selling goods, merchandise, or commodities in the United
States, and that the activities of Balthex in the United States are
incidental to its international or foreign business within the meaning
of section 25(a) of the Federal Reserve Act." In his opinion that sen-
tence stated the matter satisfactorily.

Governor Robertson commented that the evidence indicated that
Balthex was engaged in the business of buying goods in this country.

The question of judgment was whether such activity was or was not inci-
dental to the company's international or foreign business. In his
opinion, if the application was approved, the sentence referred to'by
the Chairman preferably should read: "Accordingly, it is the Board's
judgment that the activities of Balthex in the United States are inci-
dental to its international or foreign business. . . ."

Mr. Shay pointed out that if the Board approved the application
it must be presumed to have made a finding that Balthex was not engaged
in the general business of buying or selling goods, merchandise, or
commodities in the United States. If it was so engaged, the Board would
have been forced to turn down the application.

| Governors Daane and Brimmer expressed the view that the language
in the draft lgtter was satisfactory.

The application of Fidelity International Corporation to acquire
up to 35 per cent of the common shares of Balthex was then approved,

Governors Robertson and Maisel dissenting.
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With regard to the publication of an interpretation based on
the Board's action on this application, it was understood that a further

draft reflecting certain suggestions that had been made would be sub-

mitted to the Board for review.



EZCEEPT FRCM THE MINUTIC CF THE M¥ETIEG CF THY BOARD *F GOVERNORS
OF TEE FCLZRAL RESSRVE SYSTEM ON APRIL 13, 1967

Application of Fidelity International Corporation (Items 9-10).

Pursuant to the understanding at the meeting on April 11, 1967, there
had been distributed (1) a revised draft of letter to The Fidelity
International Corporation, Philadelphia, Pennsylvania, a section 25(a)
corporation, granting comsent to its application to acquire up to
35 per ceﬁt of the common shares of Balthex International, Inc., also
of Philadelphia; and (2) a draft of an interpretation concerning tﬂe
matter that could be published in the Federal Register and the Federal
Reserve Bulletin.

The transmittal of the letter to fidelity International Corpo-

ration was authorized, together with publication of the interpretation.

Copies of the letter and interpretation are attached as Items 9 and 10,

respectively.
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FEDERAL RESERVE SYSTEM

WASHINGTON, D. C. 2055t
YO THE BOARD

April 13, 1967.

The Fidelity International Corporation,
The Fidelity Building,
Philadelphia, Pennsylvania,

Gentlemen:

This is in reference to your letter of July 20, 1966,
requesting the Board's consent for your Corporation to purchase
and hold up to 35 per cent of the common shares of Balthex Inter-
national, Inc. ("Balthex"), Philadelphia, Pennsylvania, at a
cost of approximately $70,000,

The subject application has presented the Board with
serious and difficult questions concerning the appropriateness
of the proposed investment under section 25(a) of the Federal
Reserve Act, and the ‘implications of such investment for future
acquisitions by Edge Corporations in related situations. The
Board has carefully reviewed the material. submitted in support
of your application and, although this is a close case, has con-
cluded that the investment conforms to the requirements of '
section 25(a) of the Federal Reserve Act and would otherwise be
likely to further the foreign commerce of the United States,

From the facts presented it appears that, while the
activities of Balthex are closely related to those of companies
engaged in a commercial business in the United States, the sole
business of the company is to act as an intermediary between
domestic manufacturers and foreign consumers and that it maintains
no inventories of unsold merchandise and makes no sales in the
United States. Moreover, it is understood that Balthex is ex~
clusively concerned with the effecting of international transac=-
tions and its activities in the United States are entirely directed
to that end. Accordingly, it is the Board's judgment that Balthex
is not engaged in the general business of buying or selling goods,
wares, merchandise, or commodities in the United States, and that
the activities of Balthex in the United States are incidental to
its international or foreign business within the meaning of sec-
tion 25(a) of the Federal Reserve Act,
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The Fidelity International
Carporation -2-

Therefore, the Board grants its consent to the above-
described acquisition and holding of stock of Balthex, subject to
continuing observation and review, provided that such stock is
acquired within one year from the date of this letter, and that
Balthex's business will continue to be that outlined in your
application, particularly as to the type and extent of its opera-
tions in the United States.

Very truly yours,

(Signed) Merritt Sherman

Merritt Sherman,
Secretary.
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TITLE 12 - BANKS AND BANKING Item No. 10
4/13/67
CHAPTER II - FEDERAL RESERVE SYSTEM
SUBCHAPTER A - BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM
[Reg. K]

PART 211-~CORPORATIONS ENGAGED IN FOREIGN BANKING
AND FINANCING UNDER THE FEDERAL RESERVE ACT

Stock Acquisitions

§ 211,103 Acquisition of stock of combination export manager.

(a) The Board of Governors has been presented with the
question whether a corporation organized under section 25(a) of the
Federal Reserve Act (an '"Edge corporation') may acquire and hold a
non-controlling stock interest in a company engaged in the United States
in ‘the business of combination export manager. :

(b) The company and the clients for which it acts as export
sales manager are located in the United States. Through designated
agents and distributors abroad, the company‘obtains foreign orders for
its clients in the United States or, against firm orders from abroad,
jtself purchases merchandise from them and reinvoices it for export.

In no case does the company maintain inventories of unsold merchandise,
nor- does it make any sales in the United States.

(c) The eighth paragraph of se;tion 25(a) of the Federal
Reserve Act (12 U.S.C. 615) authorizes an Edge'corporation, with the
consent of the Board, "to purchase and hold stock or other certificates

of ownership in any other corporation organized .« « o under the iaws of

any foreign country or a colony or dependency thereof, or under the laws
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of ‘any State, dependency, or insular possession of the United States but
not engaged in the general business of buying or selling goods, wares,
merchandise or commodities in the United States,and not transacting any
_ business in the United States except such as in the judgment of the
~ Béard . . . may be incidental to its international or foreign business''.

(d) The Board recognized the closeness of the question
whether the company is engaged in the general business of buying or
selling goods in the United States. It concluded, however, that the
activities of the company in acting as agent or broker for foreign
clients where there is no market risk on the part of the company, or in
acting as principal where there are offsetting firm orders for foreign
clients,would not cause it to be '"engaged in the general business of
buying or selling goods, wares, merchandise or commodities in the
United States + . .".

(e) While the activities of the company are closely related
to-those of companies engaged in a commercial business in the United
States, the sole business of the company is to act as an intermediary
bétween domestic manufacturers and foreign consumers. Moreover, the
company is exclusively concerned with the effecting of international
transgctions and its activities in the United States are entirely
directed to that end. Accordingly, it was the judgment of the Board
that the activities of the company in the United States are "incidental

te . its international or foreign business''.
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(f) Inasmuch as the activities of the company in the United
States conform to the requirements contained in the eighth paragraph of
section 25(a) of the Federal Reserve Act, and the acquisition of a stock
interest therein by an Edge corporation would otherwise be likely to
further the foreign commerce of the United States, the Board concluded
that such an acquisition and holding would be permissible and appropriate,

(g) In view of the serious and difficult questions presented
by the foregoing application, the Board emphasized that its decision was
based on the particular facts of this case, and that applications by
Edge corporations for permission to make similar acquisitions will
necessarily be decided on their own merits. Because of the closeness
of this case, the Board also stated that Edge corporations may wish to
obtain the prior specific consent of the Board before making investments
of the kind described herein, even though a proposed investment techni-
cally might fall within the general consent provisions of section 211.8(a)
of this part.

(12 u.S.C. 615. Interprets or applies 12 U.S.C. 615.)

Dated at Washington, D. C., this 13th day of April, 1967.

By order of the Board of Governors.

(Signed) Merritt Sherman
Merritt Sherman,
Secretary.
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ANNEX

The Comina-Balthex Case

The essential facts on the activities of Balthex International,
in which Comina seeks to acquire a 20-35 per cent interest, are:

1. Balthex is a domestic corporation 1ocatedhin Philadelphia
and chartered under the laws of Maryland, which acts as
an export sales manager for a number of U.S. companies.

2. Through agents and distributors in 30 countries abroad,
Balthex obtains export sales orders for its domestic
customers. The sales orders are either passed on directly
to the domestic manufacturexr who pays separately a com-
mission to Balthex; or Balthex against a firm sales order
purchases the goods fxom the domestic manufacturer and
completes the transaction adding its commission to the
price at which it purchased the merchandise.

3. At no time does Balthex hold inventory or title to un-
sold goods - that is, Balthex takes no position itself
in merchandise,

There are several respects in which the Comina-Balthex case may
be differentiated from the Mellon-BOLSA case. First, Comina proposes O
make a direct investment in Balthex whereas MBI made a direct investment in
BOLSA and in the process acquired an indirect interest in Balfour, Williamson,
Secondly, Comina, in its application and otherwise, has indicated that throug
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this affiliation with Balthex it would attempt tc develop its. export
financing business by offering the services of Balthex to its customers,
particularly those in the Philadelphia area. MBI's investment in BOLSA
was prompted by a desire to establish a close working relationship with

a major international bank rather than Balfour, Williamson, Inc. Thirdly,
Balthex is a domestically-chartered company with agents and distributors
but no offices abroad, whereas Balfour, Williamson, Inc. is part of an
international group of companies.

A change in the activities of Balfour, Williamson, Inc. has
recently occurred which the Board may wish to take into account in its
further consideration of Comina's application to invest in Balthex,

In effect, Balfour, Williamson, Inc. has discontinued its agency functions
in the export and import trade which were comparable to those of Balthex.
In a letter dated January 20, 1967, addressed to the Federal Reserve Bank
of New York, MBI stated that these activities of Balfour, Williamson, Inc.
had been sold and that Balfour, Williamson, Inc. now engages in only the
following activities in the United States: supervising for Balfour,
Williamson & Co. Ltd. and several of its subsidiaries the confirmation of
credits for purchases in the U.S. for shipment abroad, confirming the
credit to the U.S. exporter and handling the documentation; and temporarily
financing foreign importers who purchase goods in the U.S. for shipment
abroad or for third country transactions, and handling the documentation
therewith,

The background paper on ''Investments in Nonfinancial Enter-
prises”, to which this note is annexed, distinguished between investments
in "foreign" and "domestic" companies. It was concluded that the acquisi-
tion of minority interests in "foreign'' companies engaged in activities in
the United States was appropriate for the Corporations so long as those
activities satisfied the statutory tests. It was further concluded, how-
ever, that the long-standing public policy of separating banking and com-
mercial ‘activity in the United States justified additional and closer
scrutiny of proposed investments in '‘domestic' companies. It was suggested
that in these cases attention pe directed to (1) the compatibility of the
activities of the domestic company with those usually associated with
banks; (2) the "international character" of the activities of the domestic
company even when those activities appeared to satisfy the statutory tests
contained in Section 25(a); and (3) the benefits to the foreign commerce
of the United States that might reasonably be expected to result from the
investment. It was recognized that the results of such an examination
would not necessarily be conclusive in all cases. It was nevertheless be=-
lieved that this approach might serve as a useful starting point in re=
solving cases where a possible conflict existed between the public interests
in facilitating the intermational operations of U.S. banks and in pre-
serving in the United States the financial character of the banking system.

Examining the Comina-Balthex case in the light of those conclu=
sions, it is clear that the activities of Balthex are not those normally
associated with a bank, The appropriateness of the investment therefore
turns on judgments as to the "international" focus of Balthex' activities
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and the foreign commerce benefits of the investment. In reaching a deci-
sion on the application, the Board may wish to consider and weigh the
arguments that can be marshalled pro and con with particular regard to
these points. These arguments are summarized in the following paragraphs.

For consent to the investment are:

(1) The Corporations were intended to provide needed additional flexi-
bility to U.S. banks in conducting their international business, in partic~
ular through the power to make equity investments in foreign and domestic
companies. While there may be elements of ''domestic" business in Balthex'
activities, the statutory tests provide sufficient protection to the con=
tinued public interest in separating banking from commercial activity in
this country. Very few commercial activities in the United States would
qualify under those tests, of which activities like those of Balthex are
perhaps the principal ones in which banks would be interested. The invest-
ment in Balthex would provide Comina and its parent bank with an additional
means of assisting customers in their international business.

(2) The proposed investment would probably help to promote the foreign
commerce of the United States, and exports in particular. Comina and its
parent bank intend to use this affiliation as a means of interesting and
encouraging more medium-sized companies in the bank's service area in ex-
port possibilities; they believe this can be done by offering export sales
management and export finance as a package service to existing and prospec-
tive customers of the parent bank. Previous efforts to encourage such
companies to develop export markets are reported by Comina as not very
successful, in large part because of the companies' lack of export sales
experience. This admittedly experimental foray into this service area by
Comina should be welcomed in view of the public interest in strengthening
U.S. exports and export markets.

Apainst consent to the investment are:

(1) Balthex is a domestic corporation with no offices or affiliates abroad,
whose operations in foreign countries are conducted solely through desig-
nated agents and distributors. The export sales services of Balthex are
limited to domestic companies, In this sense, the focus of its business

is more "domestic'" than "international."

(2) Many firms exist in the United States that perform the same or re-
lated services for U.S. companies. Consent of the Board to this investment
could conceivably open the gates to affiliations of many of these firms
with U.S, banks, It is known, for example, that should the Board consent
to this investment, another bank located outside Philadelphia is interested
in establishing through its Corporation an affiliation with one of Balthex'
sister companies in Philadelphia. The forces of competition in the inter-
national side of American banking are strong today with each bank striving
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to provide equivalent or better services than its competitors. Though
perhaps remote, the possibility exists that a process may be initiated
whereby one bank after another would seek to establish one or more affilia~
tions of this kind, Should this occur, a larger breach could be made in
the traditional separation of banking and commerce in this country than
was envisaged by the legislation and than is in the public interest.

(3) The benefits to the foreign commerce of the United States are
problematic.





