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August 21, 2026 

Via FedEZFile 

 

Christopher Koopmans 

Senior Vice President 

Federal Reserve Bank of Chicago 

230 South LaSalle Street 

Chicago, IL 60604 

Re: Response to Additional Information Request Concerning Proposed Acquisition of 

BNCCORP, INC. and Its National Bank Subsidiary, BNC National Bank, by 

OppFi Inc. 

Dear Mr. Koopmans: 

I write in response to the Additional Information Request (“AIR”) from the Federal 

Reserve Bank of Chicago (“Reserve Bank”), dated July 29, 2026, regarding the application 

(“Application”) filed by OppFi, Inc. (“Applicant” or “OppFi”) for prior approval of the Board 

pursuant to Section 3(a)(1) of the Bank Holding Company Act of 1956 (“BHC Act”), 12 U.S.C. 

§ 1842(a)(1), to become a bank holding company by acquiring BNCCORP, Inc., Bismarck, North 

Dakota, (“Target” or “BNCCORP”) and thereby indirectly acquiring BNC National Bank, 

Glendale, Arizona (“Target Bank”).  Below, please find our responses to the questions in the AIR, 

in the order that they appear therein. 

ADMINISTRATIVE 

1. Provide a copy of the Interagency Bank Merger Act application, the Merger of a National 

Bank with a Nonbank Affiliate Resulting in a National Bank application, the Interim 

National Bank application filed with the Office of Comptroller of Currency; and a copy of 

the Interagency Bank Merger Act application filed with the Federal Deposit Insurance 

Corporation.  

Please see Public Volume of OCC Applications for the Public Volume of the applications 

filed with the Office of the Comptroller of the Currency (“OCC”), consisting of (1) an Interagency 

Bank Merger Act application, (2) an application for the Merger of a National Bank with a Nonbank 

Affiliate Resulting in a National Bank, and (3) an Interim National Bank charter application, and 

Confidential Volume of OCC Applications for the Confidential Volumes thereof. Please see Public 

Volume of FDIC Application for the Public Volume of the Interagency Bank Merger Act 

application filed with the Federal Deposit Insurance Corporation (“FDIC”), and Confidential 

Volume of FDIC Application for the Confidential Volumes thereof. 
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2. Provide an Interagency Biographical and Financial Report (“IBFR”) for all principal 

shareholders, new directors, and senior executive officers of the proposed holding company. 

Review the list of Principals provided in Confidential Exhibit 22 and provide IBFRs 

accordingly. 

Please see the attached Confidential IBFR Volume for copies of the requested IBFRs. 

3. As it relates to Public Exhibit A, the Agreement and Plan of Merger, provide the following: 

a. Executed copy of the Agreement and Plan of Merger; and 

b. Include copies of completed schedules, as appropriate. 

Please see Public Exhibit 1 for the executed Agreement and Plan of Merger (“Merger 

Agreement”), and Confidential Exhibit 2 for copies of the completed schedules thereto.  

4. In Public Exhibit A, the Agreement and Plan of Merger, section 1.07 and several sections 

therein reference “Oak Interim Bank” and “Birch Bank.” Explain the relationship between 

Applicant, Oak Interim Bank, Birch Bank, and the Proposed Transactions. Clarify whether 

“Birch Bank” and “Oak Interim Bank” are referred to by a different name in the 

Organization Charts provided in Confidential Exhibit 1. 

Oak and Birch were the code names used for OppFi and BNCCORP, respectively. Oak 

Interim Bank is the defined term used in the Merger Agreement to identify OppFi Interim Bank, 

National Association (“Interim Bank”). It is referred to in Confidential Exhibit 1 to the 

Application as “Interim Bank.” Birch Bank is the defined term used in the Merger Agreement to 

identify the Target Bank. It is referred to in Confidential Exhibit 1 to the Application as “BNC 

National Bank.” The Interim Bank is a wholly owned subsidiary of the Applicant, and the Target 

Bank is a wholly owned subsidiary of the Target.  

Under the transaction structure described in the Application, following the merger of the 

Target with and into OppFi’s separate wholly owned, newly-formed, direct subsidiary, Birch 

Merger Sub, LLC (“Merger Sub”), Interim Bank (Oak Interim Bank) will merge with and into 

the Target Bank (Birch Bank), with the Target Bank surviving as a wholly owned direct subsidiary 

of the Applicant. 

5. Confidential Exhibit 6 consists of a draft Bank Merger Agreement. Provide the final version 

of the Bank Merger Agreement. 

Please see Public Exhibit 2. 

FUTURE PROSPECTS 

6. In the public portion of the Application, the “Overview” document, states: “The Combined 

Bank may also rely upon other sources of liquidity to continue to support borrowers as 
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necessary or advisable, including during periods of market disruption.” Excluding Target 

Bank’s deposit base, describe the other sources of liquidity that Applicant would use to 

continue to support borrowers. 

The Applicant and Target are working to integrate their respective approaches to liquidity 

management. This process is intended to result in a coordinated approach that covers ordinary-

course business operations, and ensures stable operations during periods of market disruption. 

Though the Applicant and Target continue to consider this and other issues, the Applicant has 

identified the following main sources of liquidity that may be utilized to support the operations of 

the Combined Bank other than deposit-taking. 

First, the Applicant maintains several warehouse lines of credit. The Applicant indirectly 

owns several special purpose entities (“SPEs”) to which it assigns the right, title, and interest to 

the participation interests in loan receivables that it purchases from its bank partners. The SPEs, in 

turn, have in place financing agreements with third-party finance lenders. The receivable interest 

proceeds assigned to an SPE serve as collateral for a revolving line of credit extended by the third-

party finance lender associated with a given SPE. As part of the Acquisition, the Combined Bank 

will acquire several existing SPEs, and may form one or more new SPEs to hold loans newly 

originated by the Combined Bank, with respect to which it would enter into financing agreements. 

The Combined Bank will be able to draw upon these revolving lines of credit in order to obtain 

funds. This is intended to be both an ordinary-course source of liquidity, as well as one that may 

be utilized during periods of market disruption. 

Second, the Combined Bank may sell (either outright, or through repurchase agreements) 

certain qualifying types of assets, in order to obtain liquidity. The Applicant and Target will 

identify in advance the classes of assets that the Combined Bank may sell or may use in repurchase 

arrangements, depending upon the situation giving rise to the need for liquidity. This may be used 

as an ordinary-course source of liquidity, as well as one that may be utilized during periods of 

market disruption.  

 Third, the Applicant may elect to issue equity or debt in order to raise funds which may 

support the operations of the Combined Bank. The Applicant is a publicly traded corporation, and 

its Class A Common Stock is listed on the New York Stock Exchange. The issuance of equity or 

debt would not generally be used as an ordinary-course source of liquidity.  

 Fourth, the Combined Bank may elect to utilize borrowing facilities maintained by the 

Federal Home Loan Banks (“FHLB”) and the Federal Reserve’s discount window. Access to 

FHLB advances would provide a stable and readily available source of secured funding, 

collateralized by eligible assets such as residential mortgage loans and certain securities. The 

Federal Reserve’s discount window would similarly serve as a contingency source of short-term 

liquidity, available to the Combined Bank as a federally insured depository institution. These 

facilities would not generally be used as ordinary-course sources of liquidity, but would instead 
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provide important backstop funding capacity during periods of market disruption or idiosyncratic 

stress. 

7. The public portion of the Application, the “Overview” document, states: “As of December 

31, 2025, OppFi facilitated consumer lending products in 40 states through its bank 

partnership model. . . . OppFi expects to be able to offer products in the OppLoans business 

line in as many as ten additional states where it is currently unable to facilitate consumer 

loans through its platform.” Clarify the rationale as to why Applicant currently unable to 

offer consumer loans or consumer lending products in the ten additional states.” 

The Applicant operates purely as a technology service provider and platform facilitator. As 

such, it does not originate loans or other consumer credit products. Under Applicant’s bank 

partnership model, Applicant’s originating bank partners hold absolute discretion and sole 

authority over selecting the specific states in which they choose to operate and offer credit 

products, based on factors such as legal requirements, compliance infrastructure readiness, and 

internal risk management parameters. These bank partners are responsible for deciding whether or 

not a loan product is made available to be facilitated by the Applicant’s platform in a  given state. 

The Bank partners have chosen not to deploy products in these ten states based on their 

independent evaluations of state-specific statutory frameworks, bank-level regulatory readiness, 

and internal risk parameters. 

Please see Confidential Supplement 7 for additional information. 

8. Clarify whether Applicant intends to solely operate within the United States. 

The Applicant serves customers solely in the United States and does not intend to serve 

customers outside of the United States, either prior to or following the Acquisition. 

Please see Confidential Supplement 8 for additional information. 

9. Explain how Applicant’s existing technology infrastructure, automated underwriting 

systems, customer servicing capabilities, data analytics platform, and compliance 

management systems would enhance the Combined Bank’s operational scalability, risk 

monitoring capabilities, and digital banking infrastructure. 

The Applicant presently leverages a robust, proprietary technology stack across key 

business functions. This includes custom software development, product innovation, data analytics 

and market analysis, automated underwriting systems, third-party management, customer 

servicing, and comprehensive IT and systems monitoring. Certain aspects of this technology stack 

have been developed in-house, or by vendors specifically for the product set currently facilitated 

by the Applicant. Other aspects of this technology stack rely upon existing, off-the-shelf software 

of the type generally in use in the financial services space. Due to the nature of the Applicant’s 

business, its technology stack is designed to interface with the technology employed by its bank 
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partners, and as a result, would be well-suited to interface with and integrate into that of the Target 

Bank. 

The Applicant has successfully implemented advanced key performance indicators (KPIs), 

workflow automation, and real-time observability frameworks across each of the disciplines 

identified in the Reserve Bank’s question to drive operational scalability and risk management. 

Following the closing of the Acquisition, the Applicant intends to apply its technological 

capabilities, data analytics platform, and compliance management expertise to enhance the 

Combined Bank’s operational scalability, risk monitoring, and overall digital banking 

infrastructure through a structured, phased integration approach. Under this framework, the 

combined institution will operate through two distinct business lines: the traditional community 

banking franchise (BNCPO) and the digital consumer lending platform (OppLoans). While 

customer-facing channels, branding, and marketing strategies will generally remain separate 

during the three year period following the closing of the Acquisition, core enterprise functions 

(including legal, governance, compliance, risk management, internal audit, financial management, 

human resource management, and select IT infrastructure) will be integrated at the Combined 

Bank from the outset. 

As further described below, the Combined Bank will evaluate ways in which the 

technological infrastructure the two lines of business of the Combined Bank may be combined and 

enhanced through the integration process. The Applicant presently intends, by no later than the 

third year following the closing of the Acquisition, to partner with internal specialists and external 

technology vendors to evaluate broader system integration opportunities, such as adopting a 

unified cloud-based tooling to deliver enhanced digital banking experience to BNCPO customers. 

 Please see Confidential Supplement 9 for additional information. 

10. Clarify how Applicant’s existing technology would be fit-for-purpose for the Combined 

Bank’s products and services and day-to-day operations, including regulatory reporting. 

The Applicant’s technology infrastructure is presently designed to interface with outside 

bank partners in certain respects. In other areas, it is designed to operate on a stand-alone basis, 

and will need to be appropriately integrated with that of the Target Bank. Over time, in some 

situations, this will require the Applicant to replace its current systems with those utilized by the 

Target Bank, or vice versa. The Applicant and Target have begun an integration planning process, 

through which the Applicant and Target are identifying and inventorying the software and other 

technologies utilized across the two separate businesses, and assessing how best to bring those 

technologies together in a manner that best enables the Combined Bank to provide services for 

each of its constituent business lines with a minimum of disruption. Using the completed 

inventory, the Applicant and Target will conduct a thorough evaluation of all existing bank 

processes to identify opportunities for enhancement or standardization across both the Applicant 

and the Target, ultimately selecting the most effective solution. Priority will be given to specialized 
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banking tools familiar to the Reserve Bank in order to reduce compliance, legal, and information 

security review overhead. In instances where the Target lacks an existing tool, the Applicant will 

evaluate whether its proposed solution is one provided by established firms within the financial 

services space, with which the Reserve Bank is likely to be familiar. It is anticipated that this 

process will occur over the course of the first three years of operation of the Combined Bank, with 

an initial phase focused on understanding the suitability of the different technological systems 

utilized by the Applicant and Target Bank, as well as the contractual obligations relating thereto. 

To maintain safe and sound operations, during the initial phases of operation as the 

Combined Bank, the organization will prioritize stability and continuity of customer service. As a 

result, at present, the Applicant believes the existing Applicant and Target Bank systems will 

maintain partial operational autonomy during the initial phase of operations as the Combined 

Bank. Avoiding premature system migrations will minimize execution risk and prevent disruption 

to the BNCPO line of business’s day-to-day operations. The gap between distinct platforms will 

be bridged by a robust control environment and enterprise-level compliance management 

processes, including a reconciliation framework that the Applicant anticipates implementing at the 

outset of operations of the Combined Bank. The purpose of such framework is to ensure that there 

is a “single source of truth” across the Combined Bank, rather than drawing upon disparate data 

sources for different purposes. This framework will utilize (1) the existing regulatory reporting 

resources of the Target Bank where possible, (2) the Applicant’s data aggregation tools where it 

is not, and (3) manual reconciliation processes where necessary. This framework will be utilized 

to ensure that disparate data sets are appropriately aligned for financial and regulatory filings. 

 Please see Confidential Supplement 10 for additional information. 

11. Provide an analysis of consumer protection laws and regulations that would apply to the 

resulting bank’s activities, products, and services. 

The Applicant presently is an installment loan servicer to a state-chartered FDIC 

supervised bank and services loans throughout their life cycle from marketing and application to 

maturity or charge off. Accordingly, the Applicant maintains a compliance management system 

(“CMS”) that ensures compliance with a broad range of federal and state consumer protection 

laws and regulations applicable to a bank that will continue to apply to the Combined Bank and 

the expanded range of consumer credit products the Combined Bank will offer. Such applicable 

consumer protection laws and regulations will include: 

• The Truth in Lending Act (15 U.S.C. §§ 1601-1666j) and its implementing regulation, 

Regulation Z (12 C.F.R. pt. 1026), which impose a range of disclosure and technical 

requirements on creditors in connection with offering certain types of credit; 

• The Equal Credit Opportunity Act (15 U.S.C. §§ 1691-1691f) and its implementing 

regulation, Regulation B (12 C.F.R. pt. 1002), which prohibit discrimination against 
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certain classes of individuals and impose certain technical requirements, and state fair 

lending laws that expand protections to certain additional classes of individuals;  

• The Fair Credit Reporting Act (15 U.S.C. §§ 1681-1681x) and its implementing 

regulations, including Regulation V (12 C.F.R. pt. 1022) and the Identity Theft and Red 

Flags Rule as promulgated by the OCC (12 C.F.R. pt. 41, subpart J), which regulate 

lenders’ use of credit reports and furnishing of information to credit reporting agencies 

and impose certain requirements to detect and prevent identity theft; 

• The provisions of the Electronic Fund Transfer Act (15 U.S.C. §§ 1693-1693r) and its 

implementing regulation, Regulation E  (12 C.F.R. pt. 1005), that apply to any person, in 

particular the requirements related to preauthorized electronic fund transfers; 

• The Gramm-Leach-Bliley Act (15 U.S.C. §§ 6801-6809) and its implementing 

regulations, Regulation P (12 C.F.R. pt. 1016) and the safeguarding guidelines 

promulgated by the OCC (12 C.F.R. pt. 30, app. B), which regulate the sharing of 

nonpublic personal information to nonaffiliated third parties, provide consumers with 

certain privacy notice and opt-out rights, and require certain information security 

safeguards for the handling of personally identifiable information; 

• Certain state privacy and data notification breach laws, such as laws in California (Cal. 

Fin. Code §§ 4050-4060) and Vermont (8 V.S.A. §§ 10201-10205), that impose “opt-in” 

requirements with respect to the sharing of consumer financial information and certain 

state comprehensive data privacy laws to the extent personal information is collected that 

is not subject to the Gramm-Leach-Bliley Act; 

• The Right to Financial Privacy Act (12 U.S.C. §§ 3401-3423) and state law equivalents, 

which limit the circumstances in which a financial institutions can share consumers’ 

information with government entities;  

• The Telephone Consumer Protection Act (47 U.S.C. § 227) and its implementing 

regulation on delivery restrictions (47 C.F.R. § 64.1200), which regulate the initiation of 

telephone calls and texts to consumers; 

• The Controlling the Assault of Non-Solicited Pornography and Marketing Act (15 U.S.C. 

§§ 7701-7713) and its implementing regulation, the CAN-SPAM Rule (16 C.F.R. 

pt. 316), which regulate the sending of commercial (i.e., marketing) e-mail messages; 

• The Electronic Signatures in Global and National Commerce Act (15 U.S.C. §§ 7001-

7706), which generally governs the ability of a party to provide electronic disclosures to 

consumers in order to satisfy a legal or regulatory requirement to provide a disclosure in 

writing; 
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• The Military Lending Act (10 U.S.C. § 987) and its implementing regulation (32 C.F.R. 

pt. 232), which limit the cost of credit, including fees, a lender can charge 

servicemembers and impose other limitations on the terms of consumer credit for 

servicemembers and certain members of their family; 

• The Servicemembers Civil Relief Act (50 U.S.C. §§ 3901-4043), which provides 

servicemembers with a series of rights, including limiting the interest and fees that can be 

imposed on debts incurred prior to military service, and state law equivalents that protect 

other classes of servicemembers or provide additional protections; 

• State debt collections laws to the extent they regulate the conduct of creditors; and 

• Federal and state laws and regulations that prohibit unfair, deceptive, or abusive acts or 

practices and unfair or deceptive acts or practices (e.g., the Consumer Financial 

Protection Act, 12 U.S.C. § 5536, and Federal Trade Commission Act § 5, 15 U.S.C. § 

45(a)(1)), which are broad remedial laws intended to protect consumers. 

The Target Bank currently provides certain residential secured consumer lending 

products, consumer deposit products, and consumer wealth management services. The Target 

Bank maintains a CMS that ensures compliance with the range of consumer protection laws 

applicable to such products and such laws and regulations will continue to apply to the products 

offered by the Combined Bank. In addition to a number of the laws and regulations previously 

mentioned that apply to such products, such laws and regulations also include: 

• The Real Estate Settlement Procedures Act (12 U.S.C. §§ 2601-2617) and its 

implementing regulation, Regulation X (12 C.F.R. pt. 1024), which regulate certain 

mortgage settlement and servicing activities and require certain disclosures; 

• The Fair Housing Act (42 U.S.C. §§ 3601-3619) and its implementing regulations 

promulgated by the Department of Housing and Urban Development (24 C.F.R. pt. 100), 

which prohibit discrimination in residential real estate-related transactions and protect 

certain classes of persons that are not protected under the Equal Credit Opportunity Act; 

• The SAFE Mortgage Licensing Act (12 U.S.C. §§ 5101-5117) and its implementing 

regulation, Regulation G  (12 C.F.R. pt. 1007), which require residential mortgage loan 

originators employed by covered financial institutions to register with the Nationwide 

Multistate Licensing System; 

• The Home Mortgage Disclosure Act (12 U.S.C. §§ 2801-2810) and its implementing 

regulation, Regulation C CFPB (12 C.F.R. pt. 1003), which require covered financial 

institutions to collect, report, and disclose certain information regarding their consumer 

mortgage loan applications, originations, and purchases; 
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• State laws governing foreclosures, which regulate the procedures that creditors must 

follow to enforce mortgage liens; 

• State laws governing automotive repossessions, which regulate the repossession and 

disposition of motor vehicle collateral; 

• The Truth in Savings Act (12 U.S.C. §§ 4301-4313) and its implementing regulation, 

Regulation DD (12 C.F.R. pt. 1030), which impose a range of disclosure and technical 

requirements on depository institutions that offer consumer deposit accounts; 

• The provisions of the Electronic Fund Transfer Act (15 U.S.C. §§ 1693-1693r) and its 

implementing regulation, Regulation E (12 C.F.R. pt. 1005),  that apply to financial 

institutions, such as the provisions that require account opening disclosures and resolving 

errors; 

• The Expedited Funds Availability Act (12 U.S.C. §§ 4001-4010) and its implementing 

regulation, Regulation CC (12 C.F.R. pt. 229), which establish when funds deposited into 

transaction accounts must be made available for withdrawal and require certain 

disclosures; and 

• Federal and state laws limiting garnishments of deposit accounts, such as those that limit 

the garnishment of social security benefits. 

All consumer credit products and servicing activities will remain subject to comprehensive 

federal consumer protection laws, as well as non-preempted state consumer protection statutes. 

This framework ensures continuous, rigorous OCC regulatory oversight across all operations.1 

12. Describe the resulting bank’s consumer compliance program and describe how the 

Combined Bank would ensure compliance with all applicable consumer protection laws 

and regulations. 

The Applicant and Target Bank are currently working to modify the existing CMS of the 

Applicant, which will result in an overarching CMS that incorporates all compliance requirements 

 
1 A variety of other laws that may not be considered “consumer protection laws” would also apply to the Combined 

Bank. These include, but are not limited to: 

• The National Bank Act (12 U.S.C. § 38, et. seq.), its implementing regulations (12 C.F.R. ch. I), and certain 

related statutes, which establish the legal authority of national banks to conduct business; 

• The Bank Secrecy Act (12 U.S.C. § 1829b, 31 U.S.C. § 5311 et. seq.) and its implementing regulations (31 

C.F.R. ch. X), which establishes program, recordkeeping, and reporting requirements for national banks 

relating to prevention of money laundering, tax evasion, and terrorism financing; and 

• The Community Reinvestment Act (12 U.S.C. § 2901 et seq.) and the Office of the Comptroller of the 

Currency’s implementing regulations (12 C.F.R. pt. 25), which requires that banks appropriately calibrate 

their business activities to help meet the credit needs of the local communities in which they operate. 
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and activities of the Combined Bank, ready for implementation upon the closing of the 

Acquisition. The process of preparing this CMS is being facilitated through regular meetings with 

both teams, the primary purpose of which is to identify any inconsistencies and gaps between the 

approaches of the two organizations (including with respect to policies and procedures to be 

implemented for the Combined Bank). The Applicant and the Target intend to resolve all identified  

inconsistencies and gaps in advance of the closing of the Acquisition, and any items not fully 

resolved as of closing will be tracked to completion through the Combined Bank’s issue-

management process. Consistent with the Federal Financial Institutions Examination Council’s 

Compliance Management System guidance, the Combined Bank’s CMS will encompass four 

integrated pillars: (i) board and senior management oversight, including adoption of appropriate 

formal policies and regular reporting to the Board of Directors; (ii) a comprehensive compliance 

program incorporating written policies and procedures, periodic training for all applicable 

personnel, and clear lines of compliance accountability; (iii) a consumer complaint management 

function with documented intake, escalation, resolution, and root-cause analysis processes; and 

(iv) an independent audit function, which conducts compliance audits at a frequency 

commensurate with the Combined Bank’s risk profile, that assesses the effectiveness of controls, 

and reports findings directly to the Audit and Risk Committee of the Board of Directors of the 

Combined Bank (“Audit Committee”). 

The Board of Directors of the Combined Bank (including, as appropriate, through the Audit 

Committee) will receive copies of the CMS, as well as relevant consolidated compliance reporting 

covering the core pillars of the Combined Bank’s enterprise compliance program (including the 

CMS) for formal consideration at the first meeting following the closing of the Acquisition. Based 

upon this reporting, the Board of Directors (based, as appropriate, on the review and consideration 

of the Audit Committee) will consider and approve at that meeting (1) the adoption of the 

Combined Bank’s updated CMS, and (2) an integrated 2027 compliance monitoring and testing 

schedule. At such time, the Board of Directors of the Combined Bank will also authorize or ratify 

the formation of certain management committees of the Combined Bank, including the Risk and 

Compliance Committee (“Risk Committee”). 

The Risk Committee will have general responsibility for review and oversight of Combined 

Bank functions, as well as developing and recommending risk and compliance policies, 

procedures, and annual plans to the Audit Committee for Board of Directors approval. This 

includes  its compliance, fair lending, BSA/AML, OFAC and enterprise risk management 

(“ERM”) programs. This committee will be chaired by the Enterprise Chief Risk Officer/Chief 

Compliance Officer (“ECRO/CCO”), Carolyn Hagner, and will include, among others, both the 

President of the BNCPO line of business, and the Chief Compliance Officer of the BNCPO line 

of business (“BNCPO CCO”). The Risk Committee and Audit Committee will each receive 

consolidated complaints, credit dispute, SARs, OFAC,  issue management, change control (Legal 

Compliance Review) and exam/audit reporting and analysis at least quarterly. 
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The ECRO/CCO will be granted the appropriate authority and resources to implement the 

Combined Bank’s compliance program, including the ability to bring in supplemental staffing and 

advisors as needed, and will have direct access to both senior management and the Board of 

Directors of the Combined Bank. Prior to the Acquisition’s effective date, the Applicant and Target 

will develop necessary plans relating to the conversion of systems, harmonization of disclosures, 

and training or retraining of personnel, with milestone reporting provided to the Office of the 

Comptroller of the Currency on a schedule to be mutually agreed upon. 

Please see Confidential Supplement 12 for additional information. 

13. Discuss how the Combined Bank would oversee third parties to ensure compliance with 

relevant consumer protection laws and regulations. 

As a current third-party service provider to banks that are subject to the Interagency 

Guidance on Third-Party Relationships: Risk Management (“TPRM Guidance”), the Applicant 

has direct operational experience with the due diligence, contracting, and ongoing monitoring 

expectations the TPRM Guidance reflects. The Combined Bank will implement a comprehensive 

Third-Party Risk Management (“TPRM”) program consistent with OCC Bulletin 2023-17 (the 

TPRM Guidance) that covers both business lines within the first six months following closing. 

Prior to such time, the Combined Bank will retain the TPRM program of the Applicant with respect 

to the OppLoans line of business, and the Target Bank’s TPRM program with respect to the 

BNCPO line of business. The Applicant’s existing TPRM program is designed to be compliant 

with the TPRM Guidance. As an initial integration priority, the Applicant and Target have been 

preparing a consolidated inventory of all vendor and third-party relationships maintained by the 

Applicant and Target. This document will be used to help identify redundancies, gaps, and areas 

of concentration risk. Where vendor relationships serve substantially similar functions, the 

Combined Bank will evaluate opportunities to consolidate contracts. The Combined Bank will 

weigh certain criteria in assessing such opportunities: whether the consolidation would reduce 

operational complexity, eliminate duplicative oversight obligations, and achieve cost efficiencies, 

against any risks posed to service quality, resilience, or compliance coverage from the 

consolidation. 

The Combined Bank’s TPRM program, consistent with OCC Bulletin 2023-17, will govern 

the full lifecycle of third-party relationships (onboarding, ongoing monitoring, and offboarding), 

with due diligence and oversight requirements calibrated to the risk that each vendor relationship 

poses to the Combined Bank and its customers. At onboarding, prospective third parties will be 

subject to risk-tiered due diligence, encompassing financial condition, operational resilience, 

information security posture, compliance history, and consumer protection practices, with 

heightened diligence and scrutiny applied to any third party engaged in critical activities, including 

those that are consumer-facing or that involve access to customer data. Ongoing oversight will 

include periodic reviews conducted at frequencies commensurate with each vendor’s risk tier, 

incorporating review of performance against contractual service level agreements, updated 
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compliance certifications, results of any applicable regulatory examinations or audits, and 

assessment of material changes in the vendor’s business or risk profile. The Combined Bank will 

develop and maintain written standards for vendor contracts that include the provisions required 

under OCC guidance, including rights to audit, requirements to comply with applicable law, data 

security and confidentiality obligations, and termination rights. It will also implement offboarding 

procedures to ensure that customer data is appropriately returned or destroyed, that service 

continuity is maintained, and that any consumer-facing functions are transitioned without 

disruption or harm to customers. 

Consistent with the risk-tiered approach described above, third-party service providers that 

support consumer-facing activities will be subject to consumer compliance due diligence and 

monitoring, performed by the Compliance function and calibrated to the risk each activity presents. 

This will include review of consumer-facing scripts, marketing materials, and disclosures prior to 

use, periodic testing of the third party’s adherence to applicable consumer protection requirements, 

and review of complaints attributable to the third party as part of the Combined Bank’s complaint 

root-cause analysis. Issues identified through this oversight will be addressed through the 

Combined Bank’s issues-management process and reported to the Risk Committee and the Audit 

Committee. 

The Combined Bank will maintain Board of Directors and senior management oversight 

of the TPRM program through a governance structure drawing upon best practices from both the 

Applicant and Target. The Audit Committee will have general oversight responsibilities for the 

TPRM program. Relevant members of management (including, but not limited to, the members of 

the Risk Committee) will meet on a defined cadence to provide enterprise-wide visibility into the 

third-party risk portfolio, review escalated issues, and ensure that vendor risk exposures remain 

within the Combined Bank’s Risk Appetite Statement. Key Risk Indicators associated with third-

party relationships will be tracked and reported to senior management on at least a quarterly basis, 

with threshold breaches triggering defined escalation and remediation protocols. The Combined 

Bank’s independent audit function will conduct periodic testing of TPRM processes to assess their 

design adequacy and operational effectiveness, with findings reported to the Audit Committee. 

Where third parties support consumer-facing products or services, the Compliance function will 

apply additional oversight to assess adherence to applicable consumer protection laws and 

regulations, consistent with the principle that the Combined Bank remains responsible for the 

actions of its third parties to the same extent as if the activity were conducted by the bank itself. 

Please see Confidential Supplement 13 for additional information. 

14. Describe the Combined Bank’s CRA program, including how it would address the 

proposed business plan and ensure compliance with CRA requirements. 

As noted in the letter submitted by the Applicant to the Reserve Bank, OCC, and FDIC on 

August 11, 2026, the Applicant and Target have determined that the Combined Bank would be 
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able to make the greatest impact in its communities through the implementation of a Community 

Reinvestment Act (“CRA”) strategic plan. Given that implementation of a final strategic plan by 

the Combined Bank will require engagement with the OCC, consumer advocates, and other 

stakeholders, the Applicant has prepared a CRA Strategic Plan Overview as an initial step towards 

the preparation of a full strategic plan. This document describes, among other things, the products, 

services, and geographic footprint of the Combined Bank, the assessment areas for the Combined 

Bank, the context for the manner in which the Combined Bank operates, and principles for the 

establishment of measurable goals that the Combined Bank will hold itself to for purposes of 

satisfying the requirements of the CRA. 

Attached, as Public Exhibit 3, please find a copy of the CRA Strategic Plan Overview. A 

copy of the CRA Strategic Plan Overview, as well as related amendments to the Application will 

be filed with the Reserve Bank no later than September 18. 

15. Discuss in detail the proposed holding company directors’ experience and knowledge of 

community banking, specifically discuss their familiarity of Target Bank’s customer base 

and the communities it serves. 

Taken as a whole, the Applicant’s Board of Directors reflects a deliberate mix of skill 

sets that the Applicant’s Nominating and Corporate Governance Committee has determined are 

directly relevant to the oversight of a bank holding company and its insured depository 

institution subsidiary. First, Christina Favilla and Greg Zeeman have direct executive and 

operational experience in senior leadership positions at insured depository institutions and their 

holding companies, as well as with specialty consumer-finance companies. In addition, as further 

described below, Ms. Favilla currently serves on the Board of Directors of another community 

banking institution that focuses on more less urbanized areas of the American West. Second, 

Jocelyn Moore and Ms. Favilla have public-company governance, audit, and risk-oversight 

experience across multiple listed companies. Third, David Vennettilli, Todd Schwartz, and 

Theodore (Ted) Schwartz have capital markets, private equity, and M&A experience relevant to 

capital planning and strategic transactions, as well as to businesses operating in the financial 

services space generally. Fourth, Ms. Moore has large-organization risk, communications, and 

government/public-policy experience, relevant to companies operating in highly regulated 

sectors. Finally, Messrs. Vennettilli, Todd Schwartz, and Ted Schwartz are long-tenured with the 

Applicant, and well-informed regarding its business, credit, and operational risk profile, 

providing continuity with respect to the oversight of the OppLoans line of business.   

These same identified skill sets are also relevant with respect to the Combined Bank. 

Each of the directors identified above, are intended to serve on the Board of Directors of the 

Combined Bank, together with Michael Vekich. Mr. Vekich currently serves as the chairman of 

the Board of Directors of the Target, and of the Board of Directors of the Target Bank. Mr. 

Vekich has significant experience as a public servant and professional administrator of large-

scale, complex organizations. This includes service as the Chair of the Minnesota Sports 
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Facilities Authority, as well as Chair of the Board of Trustees of Minnesota State Colleges and 

Universities. In addition to his experience with the Target, Mr. Vekich has also served as 

President and Chair of the Bank Holding Company Association. 

Each director’s specific qualifications are addressed in Public Exhibit 4. 

16. Discuss the process utilized by the Applicant to assess and determine the potential roles of 

the proposed boards of directors and senior management of the Applicant, and Bank. In 

the response, clarify the specific actions that Applicant took to investigate and satisfy itself 

as to the competence, experience, character, and integrity of the post-consummated 

organization’s board of directors and senior executive officers. 

The Applicant is a public company, and has been listed on the NASDAQ since July 2021. 

As such, its Board of Directors operates under an established governance framework designed to 

evaluate the competence, experience, character and integrity of directors and senior officers on 

both an initial and an ongoing basis. The Applicant engaged Heidrick and Struggles during the 

initial process of selecting independent director candidates for its Board of Directors, in addition 

to leveraging its own network. Each of the individuals ultimately selected as independent 

directors were recommended through the Heidrick and Struggles process. These candidates were 

evaluated based upon a set of criteria that reflected the Board of Directors’ collective need for 

financial, operational, risk-management, regulatory, and industry-specific expertise. Within that 

framework, Heidrick and Struggles initially, as well as the Nominating and Governance 

Committee of the Applicant’s Board of Directors, reviewed each candidate’s professional 

history, education, and reputation in the business community. 

The Applicant utilized a similar set of evaluation criteria with respect to vetting of 

individuals serving as senior management of the Applicant. The primary difference between the 

vetting of the members of the Applicant’s Board of Directors and of its senior management is 

that senior management was not hired as part of a collective decision, and instead each member 

of senior management was hired for a specific role. As such, the members of senior management 

were evaluated based upon criteria tailored to their professional specialties and role with the 

Applicant. To assess the suitability of each candidate, the Applicant’s Board of Directors 

reviewed each candidate’s professional history, education, and reputation in the business 

community, with an emphasis placed upon candidates with prior professional experience, at 

progressively more senior levels, within the function to which their role with the Applicant 

relates. 

Once a director or executive officer candidate is preliminarily selected, the Applicant 

conducts a series of checks to confirm (both initially and on an ongoing basis) the individual’s 

suitability for the role for which they are being considered. First, the Applicant conducts a 

background investigation on the candidate using a reputable third-party service, including 

criminal history, civil litigation history, credit history, verification of employment and 
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educational credentials, and a search of relevant regulatory and self-regulatory databases 

(including, as applicable, Securities and Exchange Commission and state securities regulator 

enforcement records, as well as FINRA BrokerCheck). Second, the Applicant’s general counsel 

and outside counsel conduct reference interviews with former employers, colleagues, or board 

peers identified by the candidate or independently identified by the Applicant. Third, each 

director and executive officer must complete a detailed Director and Officer Questionnaire as a 

part of the process of joining the Board of Directors or assuming an executive role, and annually 

thereafter in connection with the Applicant’s proxy statement and reporting obligations under 

Section 16 of the Securities Exchange Act of 1934. The questionnaire requires disclosure of, 

among other things, any criminal proceedings, regulatory or self-regulatory actions, bankruptcy 

filings, related-party transactions, and other matters bearing on independence, conflicts of 

interest, and fitness to serve. Finally, the Applicant’s Board of Directors and its committees 

review related-person transactions, conflicts of interest, and any new adverse information on an 

ongoing basis as part of the Applicant’s Sarbanes-Oxley internal control and public company 

disclosure obligations, including the Chief Executive Officer’s and Chief Financial Officer’s 

periodic certifications under Sections 302 and 906 of the Sarbanes-Oxley Act. 

In connection with the Acquisition, the Applicant has undertaken a supplemental review 

of the membership of its Board of Directors, a supplemental review of the proposed membership 

of the Board of Directors of the Combined Bank, and a review of the proposed executive officers 

of the Combined Bank. These reviews are being undertaken consistent with the requirements 

applied by the Reserve Bank (and, with respect to the Combined Bank, the OCC) for changes in 

senior executive officers or directors that are subject to review thereby, and assess whether the 

“competence, experience, character, or integrity of the individual . . . indicates that it would not 

be in the best interests of the depositors of the regulated institution or in the best interests of the 

public to permit the individual to be employed by, or associated with, the regulated institution.”2 

As part of this supplemental review, the Applicant intends to review the hiring or retention  

records for each member of the Boards of Directors and proposed executive officers, and is also 

seeking new criminal background checks on each such individual. The Applicant has also 

engaged a third-party vendor, Wallbrook, to conduct background checks on key Target 

management team members, specifically Michael Vekich, Daniel Collins, Justin Currie, and 

Shawn Cleveland. 

17. Provide an update on the litigation between Applicant and the California Department of

Financial Protection and Innovation.

On May 19, 2026, the Los Angeles County Superior Court issued a final Statement of 

Decision, granting summary judgment in favor of OppFi.3 The California Department of 

Financial Protection and Innovation officially filed a Notice of Appeal on July 21, 2026. 

2 12 C.F.R. § 225.73(c). 
3 Opportunity Financial, LLC v. Hewlett, No. 22STCV08163 (Cal. Super. Ct., May 19, 2026). 
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Appellate proceedings are expected to occur before the California Court of Appeal for the 

Second District. 

18. Confirm whether Applicant has formed Birch Merger Sub, LLC. If not, provide the date

the company will be formed.

Birch Merger Sub, LLC was formed as a Delaware limited liability company on March 5, 

2026. 

19. Reference is made to the Final Structure Chart, please identify the activities in the

subsidiary named, “Surviving Entity.” In the response, provide the name of the legal

entit(ies).

“Surviving Entity” in the referenced structure chart is Merger Sub. Following the TruPS 

Reorganization (as defined in the Application), it is not anticipated that Surviving Entity (Merger 

Sub) will conduct any activities in the ordinary course. 

20. If there are any state or federal regulatory actions, consumer complaints, or litigation

matters relating to OppFi Inc.’s lending practices, provide a list of all such matters, which

includes the date the action was initiated, the parties involved by legal entity, and the

status/resolution.

Please see Confidential Supplement 20 for additional information. 

*  *  *  *  * 

OppFi respectfully requests confidential treatment for the Confidential Volumes of 

this submission pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552(b), 

and the implementing regulations of the Board of Governors of the Federal Reserve System 

(“FRB”) thereunder, 12 C.F.R. Part 261. OppFi does so on the grounds that they contain highly 

sensitive, nonpublic information regarding (i) OppFi’s and BNCCORP’s businesses and 

operations, together with those of their subsidiaries, that have not previously been disclosed to 

the public, (ii) other information regarding the terms of the Proposed Transactions (as defined in 

the Application) that has not previously been disclosed to the public, and (iii) records 

containing sensitive personal information, furnished in confidence. The disclosure of such 

information would be likely to cause OppFi and BNCCORP, together with their subsidiaries, 

substantial competitive harm, and would constitute a clearly unwarranted invasion of the 

personal privacy of individuals associated with such entities. Confidential treatment is therefore 

warranted pursuant to 5 U.S.C. §§ 552(b)(4), (6) and 12 C.F.R. §§ 261.15(a)(4), (6). In the 

event of a third-party FOIA request, we respectfully request notice of such request, as well as 

a reasonable period of time to respond prior to any anticipated release of material by the 

FRB or Reserve Bank (collectively, “Federal Reserve”) staff. 
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In addition, we request, pursuant to FOIA and applicable FRB regulations and for reasons 

including those set forth above, that any memoranda, notes, or other writings of any kind 

whatsoever made by an employee, agent, or any person under the control of the Federal Reserve 

(or any other governmental agency) that incorporate, include, or relate to any of the matters 

referred to in the Application for which confidential treatment is sought (i) furnished by OppFi 

Inc. or any respective employees or agents to the FRB (or any other governmental agency); or 

(ii) referred to in any conference, meeting, telephone conversation, or interview between 

(a) employees, former employees, representatives, agents, or counsel of OppFi; and (b) employees, 

agents, or any persons under the control of the Federal Reserve, be maintained in confidence, not 

be made part of any public record, and not be disclosed to any person. 

Finally, the materials in this submission for which confidential treatment is sought include 

information that is protected by the attorney-client privilege and other applicable privileges and 

protections. The parties’ disclosure of this information to the Federal Reserve does not waive, 

destroy, or otherwise affect applicability of any such protections. 12 U.S.C. § 1828(x). 
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OppFi appreciates the Federal Reserve’s review of this submission. Please feel free to 

contact me at michael.lewis@sidley.com or 202-736-8959 with any questions. 

Very truly yours, 

Michael D. Lewis 

Partner 

Enclosures 

cc: Chameen Letourneau, Federal Reserve Bank of Chicago 

Stephanie Wormack, Federal Reserve Bank of Chicago 

Todd Schwartz, OppFi 

Marv Gurevich, OppFi 

Joshua Samek, Sidley Austin LLP 

Matthew Katz, Sidley Austin LLP 

Outside Distribution List 

/s/ Michael D. Lewis
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This AGREEMENT AND PLAN OF MERGER, dated as of April 28, 2026 (this 
“Agreement”), is by and among OppFi Inc., a Delaware corporation (“Parent”), Birch Merger Sub, 
LLC, a Delaware limited liability company and a wholly owned Subsidiary of Parent (“Merger 
Sub”), and BNCCORP, Inc., a Delaware corporation (the “Company”). Certain capitalized terms 
used in this Agreement are defined in Section 8.15. 

WHEREAS, the parties hereto intend that, upon the terms and subject to the 
conditions set forth in this Agreement and in accordance with the Delaware General Corporation 
Law (the “DGCL”) and the Delaware Limited Liability Company Act (the “DLLCA”), the 
Company will be merged with and into Merger Sub (the “Merger”), with Merger Sub surviving 
the Merger as a wholly owned subsidiary of Parent, and pursuant to the Merger each share of the 
common stock, par value $0.01 per share, of the Company (“Company Common Stock”) issued 
and outstanding immediately prior to the Effective Time (other than (i) Canceled Shares and (ii) 
Appraisal Shares, which shall be treated in accordance with Section 2.06) will be converted into 
the right to receive the Merger Consideration, upon the terms and subject to the conditions set forth 
herein;  

WHEREAS, immediately following the Merger, an interim national bank and 
wholly owned subsidiary of Parent to be formed following the date hereof (the “Oak Interim 
Bank”) will be merged with and into Birch Bank, with Birch Bank as the surviving bank (the 
“Bank Merger”, and together with the Merger, the “Mergers”). 

WHEREAS, immediately following the Bank Merger, Parent shall promptly 
contribute or cause to be contributed by merger or otherwise certain assets to Surviving Bank (as 
defined below) and Surviving Bank will execute its business plan (collectively, such transactions, 
the “Core Transactions”); 

WHEREAS, the Board of Directors of the Company, at a meeting duly called and 
held, has unanimously (i) determined that it is in the best interests of the Company and the 
stockholders of the Company, and declared it advisable, that the Company enter into this 
Agreement and consummate the Transactions, including the Mergers, (ii) adopted a resolution 
which declares that the Transactions, including the Mergers, are advisable on substantially the 
terms and conditions set forth or referred to in this Agreement and such resolution, (iii) adopted a 
resolution recommending that the stockholders of the Company approve the Transactions, 
including the Mergers (this clause (iii), the “Company Board Recommendation”) and (iv) directed 
that this Agreement and the Transactions, including the Mergers, be submitted for consideration 
at a special meeting of the stockholders; 

WHEREAS, as a condition and an inducement for Parent to enter into this 
Agreement, each stockholder, director or officer of the Company listed on Exhibit A hereto has 
simultaneously herewith entered into a voting and lockup agreement substantially in the form 
attached hereto as Exhibit B (the “Voting and Restriction Agreement”); 

WHEREAS, the Board of Directors of Parent, at a meeting duly called and held, 
has unanimously adopted this Agreement and duly authorized and approved the execution, 
delivery and performance by Parent of this Agreement and the consummation by Parent of the 
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Transactions, including the Mergers and the issuance of shares of Parent Common Stock pursuant 
to the Merger and this Agreement;  

WHEREAS, Parent, in its capacity as the managing member of Merger Sub, has 
(i) determined that it is in the best interests of Merger Sub, and declared it advisable that, Merger 
Sub enter into this Agreement and consummate the Transactions, including the Mergers, 
(ii) adopted a resolution which declares that the Transactions, including the Mergers, are advisable 
on substantially the terms and conditions set forth or referred to in this Agreement and such 
resolution, and (iii)  approved and adopted this Agreement and the consummation by Merger Sub 
of the Transactions, including the Mergers, by written consent in accordance with the DLLCA;  

WHEREAS, for U.S. federal income tax purposes, it is intended that the Merger 
shall qualify as a “reorganization” within the meaning of Section 368(a) of the Code, and this 
Agreement is intended to be and is adopted as a “plan of reorganization” for purposes of Sections 
354 and 361 of the Code; and 

WHEREAS, the Company, Parent and Merger Sub desire to make certain 
representations, warranties, covenants and agreements in connection with this Agreement. 

NOW, THEREFORE, in consideration of the foregoing and the representations, 
warranties, covenants and agreements contained in this Agreement, and intending to be legally 
bound hereby, the Company, Parent and Merger Sub hereby agree as follows: 

ARTICLE I 
 

The Merger 

SECTION 1.01. The Merger. Upon the terms and subject to the conditions set 
forth in this Agreement, and in accordance with the provisions of the DGCL and the DLLCA, at 
the Effective Time, the Company shall be merged with and into Merger Sub, the separate corporate 
existence of the Company shall thereupon cease, and Merger Sub shall be the surviving company 
in the Merger. Merger Sub, as the surviving company after the Merger, is hereinafter referred to 
as the “Surviving Company”.  

SECTION 1.02. Closing. Unless this Agreement has earlier been terminated 
pursuant to Article VII, the closing of the Merger (the “Closing”) shall take place at 10:00 a.m. 
(New York City time) on the fifth (5th) Business Day following the satisfaction or waiver in 
writing by the party or parties entitled to the benefits thereof (to the extent such waiver is permitted 
by applicable Law) of the conditions set forth in Article VI (other than those conditions that by 
their nature are to be satisfied at the Closing, but subject to the satisfaction of such conditions or 
waiver in writing by the party or parties entitled to the benefits thereof (to the extent such waiver 
is permitted by applicable Law) at the Closing), remotely by exchange of documents and signatures 
(or their electronic counterparts) unless another date, time or place is agreed to in writing by Parent 
and the Company. The date on which the Closing occurs is herein referred to as the “Closing Date”. 

SECTION 1.03. Effective Time. Subject to the provisions of this Agreement, 
concurrently with the Closing, the Company shall cause a certificate of merger to be duly executed 
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in accordance with, and in such form as is required by, the relevant provisions of the DGCL and 
the DLLCA (the “Certificate of Merger”) and to be filed with the Secretary of State of the State of 
Delaware (the “DE SOS”), and shall make all other filings, recordings or publications, and deliver 
or cause to be delivered, as applicable, any Taxes and fees, required under the DGCL and the 
DLLCA in connection with the Merger. The Merger shall become effective at the time that the 
Certificate of Merger is duly filed with and accepted for record by the DE SOS or at such later 
time (not to exceed thirty (30) days after the Certificate of Merger is accepted for record by the 
DE SOS) as is agreed to by the parties hereto in writing prior to the filing of the Certificate of 
Merger and specified in the Certificate of Merger in accordance with the DGCL and the DLLCA 
(the time at which the Merger becomes effective is herein referred to as the “Effective Time”). 

SECTION 1.04. Effects of the Merger. From and after the Effective Time, the 
Merger shall have the effects provided in this Agreement and in the applicable provisions, 
including Section 264 of the DGCL and Section 18-209 of the DLLCA. 

SECTION 1.05. Certificate of Formation and Operating Agreement of the 
Surviving Company. At the Effective Time, by virtue of the Merger and without any action on the 
part of Parent, Merger Sub, the Company or any holder of any shares of Company Common Stock, 
(a) the certificate of formation of the Surviving Company shall remain in its entirety to be in the 
form of the certificate of formation of Merger Sub, until thereafter amended, as provided therein 
or by applicable Law (and subject to Section 5.06) and (b) the limited liability company agreement 
of the Surviving Company shall remain in its entirety to be in the form of the limited liability 
company agreement of Merger Sub (the “Operating Agreement”), until thereafter amended as 
provided therein or by applicable Law (and subject to Section 5.06). 

SECTION 1.06. Managing Member and Officers of the Surviving Company. 

(a) At the Effective Time, by virtue of the Merger and without any 
action on the part of Parent, Merger Sub, the Company or any holder of any shares 
of Company Common Stock, the managing member of Merger Sub immediately 
prior to the Effective Time shall be the managing member of the Surviving 
Company immediately following the Effective Time, and shall hold office until its 
successor is duly elected and qualified, or their earlier death, incapacitation, 
retirement, resignation or removal, in accordance with the Operating Agreement or 
applicable Law. 

(b) At the Effective Time, by virtue of the Merger and without any 
action on the part of Parent, Merger Sub, the Company or any holder of any shares 
of Company Common Stock, the officers of the Company immediately prior to the 
Effective Time shall be the officers of the Surviving Company immediately 
following the Effective Time, until their respective successors are duly appointed 
and qualified or their earlier death, resignation, retirement, disqualification or 
removal in accordance with the Operating Agreement or applicable Law. 

SECTION 1.07. Bank Merger.  Immediately following the Merger (and, for the 
avoidance of doubt, following the establishment of Oak Interim Bank), Oak Interim Bank will be 
merged with and into Birch Bank, with Birch Bank as the surviving bank (sometimes referred to 
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in such capacity as the “Surviving Bank”).  Following the Bank Merger, the separate existence of 
Oak Interim Bank shall cease.  The parties hereto agree that the Bank Merger shall become 
effective immediately following the Merger (and, for the avoidance of doubt, following the 
establishment of Oak Interim Bank).  The Bank Merger shall be implemented pursuant to a 
subsidiary plan of merger (the “Subsidiary Plan of Merger”), in a form to be mutually agreed 
between Parent and the Company.  In order to obtain the necessary regulatory approvals for the 
Bank Merger, the parties hereto shall cause the following to be accomplished: (a) prior to filing 
applications for receipt of regulatory approval of the Bank Merger, (i) (A) the Company shall cause 
the board of directors of Birch Bank to approve the Subsidiary Plan of Merger, (B) the Company, 
as the sole stockholder of Birch Bank, shall approve the Subsidiary Plan of Merger, and (C) the 
Company shall cause the Subsidiary Plan of Merger to be duly executed by Birch Bank and 
delivered to Parent, and, (ii) (y) if required, the board of directors of Parent shall approve the 
Subsidiary Plan of Merger, and (z) Parent shall execute and deliver to Birch Bank the Subsidiary 
Plan of Merger, and (b) as soon as practicable following the receipt of regulatory approval of the 
formation of Oak Interim Bank, (i) Parent shall cause the board of directors of Oak Interim Bank 
to approve the Subsidiary Plan of Merger, (ii) Parent, as the sole stockholder of Oak Interim Bank, 
shall approve the Subsidiary Plan of Merger, and (iii) Parent shall cause the Subsidiary Plan of 
Merger, or a joinder thereto, to be duly executed by Oak Interim Bank and delivered to the 
Company.  Prior to the Effective Time, the Company shall cause Birch Bank, and Parent shall 
cause Oak Interim Bank, to execute and file such other documents and certificates as are necessary 
to make the Bank Merger effective immediately following the Merger. 

SECTION 1.08. Other Core Transactions.  The Company, Birch Bank and Parent 
will cooperate and use their respective reasonable best efforts to effect the Core Transactions as 
contemplated in the recitals to this Agreement.  Parent agrees that it shall have principal 
responsibility for effecting the foregoing and obtaining the regulatory approvals with respect 
thereto, and the Company and Birch Bank will cooperate in good faith and take such actions as are 
reasonably required in connection with the application process and authorization of such matters, 
which such actions shall be in accordance with applicable Law. 

ARTICLE II 
 

Effect of the Merger on Capital Stock; Exchange of Certificates 

SECTION 2.01. Effect on Capital Stock. At the Effective Time, by virtue of the 
Merger and without any action on the part of the Company, Parent, Merger Sub or the holders of 
any shares of Company Common Stock or any membership interest of Merger Sub: 

(a) Cancellation of Certain Shares. All shares of Company 
Common Stock that are (i) owned by the Company (including as treasury stock) or 
(ii) held by Parent or Merger Sub, in each case immediately prior to the Effective 
Time shall be canceled and shall cease to exist and no consideration shall be 
delivered in exchange therefor (collectively, the “Canceled Shares”).  

(b) Conversion of Company Common Stock. Each issued and 
outstanding share of Company Common Stock as of immediately prior to the 
Effective Time (other than (i) the Canceled Shares and (ii) Appraisal Shares, which 
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shall be treated in accordance with Section 2.06) shall be converted automatically 
into and shall thereafter represent only the right to receive (A) an amount in cash 
equal to $19.375 per share, without interest (such amount, the “Cash 
Consideration”) and (B) such number of validly issued, fully paid and 
nonassessable shares of Parent Common Stock equal to the Exchange Ratio (the 
“Stock Consideration” and, together with the Cash Consideration, the “Merger 
Consideration”), subject to compliance with the procedures set forth in 
Section 2.02.  As of the Effective Time, all such shares of Company Common Stock 
shall no longer be outstanding and shall automatically be canceled and shall cease 
to exist, and each holder of a certificate which immediately prior to the Effective 
Time represented any such share of Company Common Stock (each, a “Share 
Certificate”) or of non-certificated shares of Company Common Stock held in 
direct registry form (each, a “Book-Entry Share”) (other than Share Certificates or 
Book-Entry Shares representing (x) Canceled Shares and (y) Appraisal Shares, 
which shall be treated in accordance with Section 2.06) shall cease to have any 
rights with respect thereto, except the right to receive the Merger Consideration to 
be paid and issued in consideration therefor. 

SECTION 2.02. Exchange Matters.  

(a) Exchange Agent. Prior to the Closing Date, Parent shall 
designate a bank or trust company reasonably acceptable to the Company to act as 
agent (the “Exchange Agent”) for the payment of the Cash Consideration and cash 
in lieu of fractional shares of Parent Common Stock and the distribution of the 
Stock Consideration in accordance with this Article II and, in connection therewith, 
prior to the Closing Date, shall enter into an agreement with the Exchange Agent 
in a form reasonably acceptable to the Company and Parent. At or prior to the 
Effective Time, Parent shall deposit or cause to be deposited with the Exchange 
Agent (i) cash in an aggregate amount sufficient to pay the Cash Consideration, 
other than the amount payable in lieu of fractional shares pursuant to Section 2.05 
and (ii) shares of Parent Common Stock sufficient in order for the Exchange Agent 
to distribute the aggregate Stock Consideration and (iii) in addition, Parent shall 
deposit with the Exchange Agent, as necessary from time to time after the Effective 
Time, any dividends or distributions payable on such shares of Parent Common 
Stock pursuant to Section 2.02(c) which had not theretofore been surrendered for 
exchange pursuant to Section 2.02(c) (such cash, shares of Parent Common Stock 
and dividends or other distributions with respect thereto are collectively referred to 
as the “Exchange Fund”). Pending its disbursement in accordance with this 
Section 2.02, the cash included in the Exchange Fund shall be invested by the 
Exchange Agent if and as directed by Parent in (i) short-term direct obligations of 
the United States of America (“U.S.”), (ii) short-term obligations for which the full 
faith and credit of the U.S. is pledged to provide for the payment of principal and 
interest, (iii) short-term commercial paper rated the highest quality by either 
Moody’s Investors Service, Inc. or Standard and Poor’s Ratings Services or (iv) 
certificates of deposit, bank repurchase agreements or banker’s acceptances of 
commercial banks with capital exceeding $1 billion. Parent shall or shall cause the 
Surviving Company to promptly replace or restore the cash in the Exchange Fund 
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so as to ensure that the Exchange Fund is at all times maintained at a level sufficient 
for the Exchange Agent to make all payments of Cash Consideration in accordance 
herewith. No investment losses resulting from investment of the funds deposited 
with the Exchange Agent shall diminish the rights of any holder of shares of 
Company Common Stock to receive the Merger Consideration as provided herein.  

(b) Exchange Procedures.  

(i) As promptly as practicable after the Effective 
Time (but in no event more than three (3) Business Days thereafter), 
Parent and the Surviving Company shall cause the Exchange Agent 
to mail to each Person who was, immediately prior to the Effective 
Time, a holder of a Share Certificate (other than a Share Certificate 
representing (A) Canceled Shares or (B) Appraisal Shares, which 
shall be treated in accordance with Section 2.06) (x) a letter of 
transmittal (which shall specify that delivery shall be effected, and 
risk of loss and title to such Share Certificate shall pass, only upon 
delivery of such Share Certificate (or affidavits in lieu thereof in 
accordance with Section 2.02(d)) to the Exchange Agent), which 
shall be in such form and shall have such other customary provisions 
as Parent and the Company may reasonably agree prior to the 
Closing Date, and (y) instructions for use in effecting the surrender 
of such Share Certificate to the Exchange Agent in exchange for the 
Merger Consideration as provided in Section 2.01(b). 

(ii)  Upon delivery of a letter of transmittal, duly 
completed and validly executed in accordance with such letter’s 
instructions (and such other customary documents as may 
reasonably be required by the Exchange Agent), and surrender to the 
Exchange Agent of Share Certificates (or affidavits in lieu thereof 
in accordance with Section 2.02(d)), as contemplated in subsection 
(i) of this Section 2.02(b), Parent and the Surviving Company shall 
instruct the Exchange Agent to, as promptly as practicable, pay and 
distribute to the holder of such Share Certificate the aggregate 
Merger Consideration that such holder has the right to receive 
pursuant to this Agreement (in each case, with respect to the shares 
of Company Common Stock formerly represented by such Share 
Certificate), and the Share Certificates so surrendered shall 
forthwith be canceled. Until surrendered as contemplated by this 
Section 2.02, each Share Certificate (other than a Share Certificate 
representing (A) Canceled Shares and (B) Appraisal Shares, which 
shall be treated in accordance with Section 2.06) shall be deemed at 
any time after the Effective Time to represent only the right to 
receive the Merger Consideration as contemplated by this Article II. 
No interest shall be paid or accrue on any cash payable pursuant to 
this Section 2.02. 
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(iii) (A) The Persons who were, at the Effective Time, 
holders of Book-Entry Shares (other than (x) Canceled Shares or (y) 
Appraisal Shares, which shall be treated in accordance with 
Section 2.06) shall not be required to deliver a Share Certificate or 
an executed letter of transmittal to the Exchange Agent or to take 
any other action to receive the Merger Consideration that such 
holder is entitled to receive pursuant to Section 2.01(b); provided, 
that such Persons may be required to comply with procedures as may 
customarily be required by the Exchange Agent for holders of Book-
Entry Shares. (B) With respect to shares of Company Common 
Stock held, directly or indirectly, through the Depository Trust 
Company (“DTC”), Parent and the Company shall cooperate to 
establish procedures with the Exchange Agent, DTC, DTC’s 
nominees and such other necessary third-party intermediaries to 
ensure that the Exchange Agent will transmit to DTC or its 
nominees as promptly as practicable after the Effective Time, the 
aggregate Merger Consideration to which the beneficial owners 
thereof are entitled to receive as a result of the Merger pursuant to 
Section 2.01(b). 

(iv) If payment and distribution of the Merger 
Consideration is to be made to a Person other than the Person in 
whose name a surrendered Share Certificate is registered, Parent 
may cause the Exchange Agent to pay and distribute the Merger 
Consideration to such Person only if such Share Certificate (if 
applicable) is properly endorsed and otherwise in proper form for 
transfer and is presented to the Exchange Agent, accompanied by all 
documents required to evidence and effect such transfer and to 
evidence to the reasonable satisfaction of the Exchange Agent that 
any applicable stock transfer or similar Taxes required by reason of 
the payment and distribution of the Merger Consideration to a 
Person other than the Person in whose name the surrendered Share 
Certificate is registered have been paid or are not applicable. 
Payment and distribution of the Merger Consideration with respect 
to Book-Entry Shares shall only be made to the Person in whose 
name such Book-Entry Shares are registered in the stock transfer 
records of the Company. None of Parent, Merger Sub or the 
Surviving Company shall have any liability for the transfer and other 
similar Taxes described in the immediately preceding sentence 
under any circumstance. 

(c) Distributions with Respect to Unexchanged Shares.  

(i) No dividends or other distributions with respect to 
Parent Common Stock with a record date after the Effective Time 
shall be paid to the holder of any Share Certificate formerly 
representing Company Common Stock, and no cash payment in lieu 
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of fractional shares shall be paid to any such holder pursuant to 
Section 2.05, until the surrender of such Share Certificate in 
accordance with this Section 2.02. Subject to applicable Law, 
following surrender of any such Share Certificate, there shall be paid 
to the holder of the shares of Parent Common Stock issued in 
exchange therefor, without interest, (A) at the time of delivery of 
such Parent Common Stock by the Exchange Agent pursuant to 
Section 2.02(b), the amount of dividends or other distributions with 
a record date after the Effective Time theretofore paid with respect 
to such shares of Parent Common Stock and (B) at the appropriate 
payment date, the amount of dividends or other distributions with a 
record date after the Effective Time but prior to such delivery of 
such Parent Common Stock by the Exchange Agent pursuant to 
Section 2.02(b), and a payment date subsequent to such delivery of 
such Parent Common Stock by the Exchange Agent pursuant to 
Section 2.02(b), payable with respect to such shares of Parent 
Common Stock. 

(ii) Subject to applicable Law, there shall be paid to 
the holder of the shares of Parent Common Stock issued in exchange 
for Book-Entry Shares in accordance with this Section 2.02, without 
interest, (A) at the time of delivery of such Parent Common Stock 
by the Exchange Agent pursuant to Section 2.02(b), the amount of 
dividends or other distributions with a record date after the Effective 
Time theretofore paid with respect to such shares of Parent Common 
Stock and (B) at the appropriate payment date, the amount of 
dividends or other distributions with a record date after the Effective 
Time but prior to the time of such delivery by the Exchange Agent 
pursuant to Section 2.02(b), and a payment date subsequent to the 
time of such delivery by the Exchange Agent pursuant to 
Section 2.02(b), payable with respect to such shares of Parent 
Common Stock. 

(d) Transfer Books; No Further Ownership Rights. The Merger 
Consideration paid and issued in respect of shares of Company Common Stock in 
accordance with the terms of this Article II shall be deemed to have been paid and 
issued in full satisfaction of all rights pertaining to the shares of Company Common 
Stock previously represented by such Share Certificates or Book-Entry Shares 
(other than the right to receive dividends or other distributions, if any, in accordance 
with Section 2.02(c)), and at the Effective Time, the transfer books of the Company 
shall be closed and thereafter there shall be no further registration of transfers on 
the transfer books of the Surviving Company of the shares of Company Common 
Stock that were outstanding immediately prior to the Effective Time. From and 
after the Effective Time, the holders of the shares of Company Common Stock 
outstanding immediately prior to the Effective Time shall cease to have any rights 
with respect to such shares except as otherwise provided for herein or by applicable 
Law. Subject to the last sentence of Section 2.02(f), if, at any time after the 
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Effective Time, Share Certificates or Book-Entry Shares are presented to Parent, 
the Surviving Company or the Exchange Agent, for any reason, they shall be 
canceled and exchanged as provided in this Article II.  

(e) Lost, Stolen or Destroyed Certificates. If any Share Certificate 
shall have been lost, stolen or destroyed, upon the making of an affidavit of that 
fact by the Person claiming such Share Certificate to be lost, stolen or destroyed 
and, if required by Parent, the posting by such Person of a bond, in such reasonable 
amount as Parent may direct, as indemnity against any claim that may be made 
against Parent with respect to such Share Certificate, the Exchange Agent (or, after 
dissolution of the Exchange Fund, Parent) will pay and distribute, in exchange for 
such lost, stolen or destroyed Share Certificate, the applicable aggregate Merger 
Consideration to be paid and distributed in respect of the shares of Company 
Common Stock formerly represented by such Share Certificate, as contemplated by 
this Article II, and any unpaid dividends or other distributions that would be 
payable or deliverable in respect thereof pursuant to Section 2.02(c) had such lost, 
stolen or destroyed Share Certificate been surrendered as provided in this Article II. 

(f) Termination of Exchange Fund. At any time following the first 
anniversary of the Closing Date, Parent and the Surviving Company shall be 
entitled to require the Exchange Agent to deliver to it any portion of the Exchange 
Fund (including any interest received with respect thereto) which has not been 
disbursed to holders of Share Certificates or Book-Entry Shares, and thereafter such 
holders who have not theretofore complied with this Article II shall be entitled to 
look only to Parent and the Surviving Company, as applicable, for, and Parent and 
the Surviving Company shall remain liable for, payment and distribution of such 
holders’ claims for the Merger Consideration pursuant to the provisions of this 
Article II. Subject to Section 2.02(g), any amounts remaining unclaimed by such 
holders at such time at which such amounts would otherwise escheat to or become 
property of any Governmental Authority shall become, to the extent permitted by 
applicable Law, the property of Parent or its designee, free and clear of all claims 
or interest of any Person previously entitled thereto. 

(g) No Liability. Notwithstanding any provision of this Agreement 
to the contrary, none of the parties hereto, the Surviving Company or the Exchange 
Agent shall be liable to any Person for any Merger Consideration or portion of the 
Exchange Fund properly delivered to a public official pursuant to any applicable 
state, federal or other abandoned property, escheat or similar Law. If any Share 
Certificate has not been surrendered prior to the date on which the Merger 
Consideration in respect of such Share Certificate would otherwise escheat to or 
become the property of any Governmental Authority, any Merger Consideration in 
respect of such Share Certificate shall, to the extent permitted by applicable Law, 
immediately prior to such date, become the property of the Surviving Company, 
subject to the claims of any holder of Company Common Stock entitled to payment 
of Merger Consideration who has not heretofore complied with this Article II. 
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(h) Withholding. Each of Parent, Merger Sub, the Company, the 
Surviving Company, the Exchange Agent and their respective Affiliates shall be 
entitled to deduct and withhold (or cause to be deducted and withheld) from any 
amounts otherwise payable pursuant to this Agreement such amounts as are 
required to be deducted or withheld under applicable Tax Law. To the extent that 
amounts are so deducted or withheld and paid over to the relevant Governmental 
Authority, such amounts shall be treated for all purposes of this Agreement as 
having been paid to the Person in respect of which such deduction or withholding 
was made. Any amounts so deducted or withheld shall be paid over to the relevant 
Governmental Authority. 

SECTION 2.03. Treatment of Nonqualified Deferred Compensation Plan and 
Deferred Compensation Plan for Directors. Prior to the Effective Time, the Company Board of 
Directors (or, if appropriate, any committee thereof) shall adopt such resolutions or take such other 
actions as may be required to provide for the treatment of the BNCCorp, Inc. Nonqualified 
Deferred Compensation Plan and the BNCCorp, Inc. Deferred Compensation Plan for Directors 
contemplated in Section 2.03 of the Company Disclosure Letter. The form and substance of any 
such resolutions or other actions shall be subject to review and approval by Parent, which approval 
shall not be unreasonably withheld or delayed. 

SECTION 2.04. Adjustments. If between the date hereof and the Effective Time, 
any change in the outstanding shares of Company Common Stock or Parent Common Stock, or 
securities exchangeable into or exercisable for shares of Company Common Stock or Parent 
Common Stock, shall occur as a result of any stock split, reverse share split, dividend (including 
any dividend or other distribution of securities convertible into shares of Company Common Stock 
or Parent Common Stock), reorganization, recapitalization, reclassification, combination, 
exchange of shares or other like change, the Merger Consideration and any other number or amount 
contained herein which is based upon the price or the number or fraction of shares of Company 
Common Stock or Parent Common Stock shall be appropriately adjusted to reflect such stock split, 
reverse share split, dividend (including any dividend or other distribution of securities convertible 
into shares of Company Common Stock or Parent Common Stock), reorganization, 
recapitalization, reclassification, combination, exchange of shares or other like change; provided, 
however, that (a) in no event shall the aggregate Merger Consideration after giving effect to any 
such event exceed the value of the Merger Consideration that would have been payable pursuant 
to Section 2.01 had such event not occurred and (b) nothing in this Section 2.04 shall permit any 
party to take any action with respect to its securities that is expressly prohibited by the terms of 
this Agreement. 

SECTION 2.05. Fractional Shares. No fractional shares of Parent Common Stock 
shall be issued upon the conversion of Company Common Stock pursuant to Section 2.01 and such 
fractional share interests shall not entitle the owner thereof to vote or to any other rights of a holder 
of Parent Common Stock. All fractional shares to which a single record holder of Company 
Common Stock would be otherwise entitled to receive shall be aggregated and calculations shall 
be rounded to three decimal places. In lieu of any such fractional shares, each holder of Company 
Common Stock that would otherwise be entitled to such fractional shares shall be entitled to be 
paid an amount in cash, without interest, rounded down to the nearest cent, equal to the product of 
(a) such fractional part of a share of Parent Common Stock and (b) the closing price on the NYSE 
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for a share of Parent Common Stock on the last trading day immediately preceding the date of this 
Agreement. As soon as practicable after the determination of the amount of cash, if any, to be paid 
to holders of Company Common Stock in lieu of any fractional share interests in Parent Common 
Stock, the Exchange Agent shall make available such amounts, without interest, to the holders of 
Company Common Stock entitled to receive such cash.  

SECTION 2.06. Appraisal Rights.  

(a) Notwithstanding anything in this Agreement to the contrary, 
shares of Company Common Stock that are outstanding immediately prior to the 
Effective Time and that are held by any Person who is entitled to demand and 
properly demands appraisal of such shares pursuant to, and who complies in all 
respects with, Section 262 of the DGCL (“Appraisal Shares”) shall not be converted 
into the right to receive the Merger Consideration as provided in Section 2.01(b), 
but instead shall be canceled and shall represent the right to receive only those 
rights provided under Section 262 of the DGCL; provided, however, that if any 
such Person shall fail to perfect or otherwise shall waive, withdraw or lose the right 
to appraisal under Section 262 of the DGCL (whether occurring before, at or after 
the Effective Time), then the right of such Person to receive those rights under 
Section 262 of the DGCL shall cease and such Appraisal Shares shall be deemed 
to have been converted as of the Effective Time into, and shall represent only the 
right to receive, the Merger Consideration as provided in Section 2.01(b), without 
interest thereon. 

(b) The Company shall give prompt notice to Parent of any 
demands received by the Company for appraisal of any shares of Company 
Common Stock and Parent shall have the right to participate in and, after the 
Effective Time, direct all negotiations and Actions with respect to such demands. 
Prior to the Effective Time, the Company shall not, without the prior written 
consent of Parent (such consent not to be unreasonably withheld, delayed or 
conditioned), make any payment with respect to, or settle (or offer to settle), any 
such demands, or agree to do any of the foregoing. Parent shall not, except with the 
prior written consent of the Company (such consent not to be unreasonably 
withheld, delayed or conditioned), require the Company to make any payment with 
respect to any demands for appraisal or offer to settle or settle any such demands 
or notices. 

SECTION 2.07. Tax Treatment. For U.S. federal income tax purposes, it is 
intended that the Merger shall qualify as a “reorganization” within the meaning of Section 368(a) 
of the Code, and this Agreement is intended to be and is adopted as a “plan of reorganization” for 
purposes of Sections 354 and 361 of the Code. 
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ARTICLE III 
 

Representations and Warranties of the Company 

The Company represents and warrants to Parent and Merger Sub that, except (i) as 
set forth in the confidential disclosure letter delivered by the Company to Parent and Merger Sub 
concurrently with or prior to the execution of this Agreement (the “Company Disclosure Letter”) 
(it being understood that any information, item or matter set forth in one section or subsection of 
the Company Disclosure Letter shall be deemed disclosed with respect to, and shall be deemed to 
apply to and qualify, the section or subsection of this Agreement to which it corresponds in number 
and each other section or subsection of this Agreement to the extent that it is reasonably apparent 
on its face that such information, item or matter is relevant to such other section or subsection) or 
(ii) as set forth in the Company OTC Documents filed or furnished concurrently with or prior to 
the execution of this Agreement: 

SECTION 3.01. Organization; Standing; Subsidiaries.  

(a) The Company is a corporation duly organized and validly 
existing under the Laws of the State of Delaware, is in good standing with the DE 
SOS and has all requisite corporate power and corporate authority necessary to 
own, lease, and operate all of its properties and assets, and to carry on its business 
as it is now being conducted. The Company is duly licensed or qualified to do 
business as a foreign corporation and is in good standing in each jurisdiction where 
such license or qualification is necessary (including to own or lease its properties 
and assets), except for those jurisdictions where failure to be so licensed or qualified 
would not have a Company Material Adverse Effect. The Company is a bank 
holding company duly registered with the Federal Reserve under the BHC Act. The 
Company has made available to Parent complete and correct copies of the Company 
Charter Documents and any certificate of formation, bylaws or equivalent 
organizational or governing documents of each Subsidiary of the Company, each 
as amended prior to the execution of this Agreement, and each as made available 
to Parent is in full force and effect, and neither the Company nor any of its 
Subsidiaries is in violation of any of the provisions thereof in any material respect. 

(b) All of the Subsidiaries of the Company and their respective 
jurisdictions of incorporation, organization or formation are set forth on 
Section 3.01(b) of the Company Disclosure Letter. Except as set forth on Section 
3.01(b) of the Company Disclosure Letter, and except for the Equity Interests of its 
Subsidiaries, the Company does not own, directly or indirectly, any Equity Interests 
in any Person, or any interest convertible into, exercisable or exchangeable for any 
such Equity Interest. Each Subsidiary of the Company is duly organized, validly 
existing and in good standing under the Laws of its jurisdiction of incorporation, 
organization or formation (where such concept is recognized under applicable Law) 
and has all corporate or organizational power and corporate or organizational 
authority required to own, lease, and operate all of its properties and assets and to 
carry on its business as now conducted. Each Subsidiary of the Company is duly 
licensed or qualified and in good standing as a foreign corporation or limited 
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liability company, as applicable, in each jurisdiction where such license or 
qualification is necessary (including to own or lease its properties and assets), 
except where the failure to be so licensed or qualified or in good standing would 
not have a Company Material Adverse Effect. Birch Bank is authorized by the OCC 
to engage in the business of banking as a national bank. Except as set forth in 
Section 3.01(b) of the Company Disclosure Letter, the Company and its 
Subsidiaries own, directly or indirectly, all of the issued and outstanding shares of 
capital stock or other Equity Interests of each Subsidiary of the Company, free and 
clear of all Liens, other than restrictions imposed by applicable securities Laws or 
the organizational documents of any such Subsidiary. There are no Company 
Subsidiary Securities other than those owned by the Company or one of its 
Subsidiaries.    

SECTION 3.02. Capitalization.  

(a) The authorized capital stock of the Company consists of 
11,300,000 shares of Company Common Stock and 2,000,000 shares of preferred 
stock, par value $0.01 per share (“Company Preferred Shares”). At the close of 
business on April 27, 2026 (the “Capitalization Date”), (i) 3,544,274 shares of 
Company Common Stock were issued and outstanding, and (ii) no Company 
Preferred Shares were issued or outstanding. All outstanding shares of Company 
Common Stock have been duly authorized and validly issued and are fully paid, 
nonassessable and free of preemptive rights, and are not subject to or issued in 
violation of any purchase option, call option, right of first refusal, subscription right 
or any similar right under applicable Laws, any provision of the Company Charter 
Documents or any Contract to which the Company or its Subsidiaries is a party or 
otherwise bound. Since the Capitalization Date through the date hereof, neither the 
Company nor any of its Subsidiaries has (1) issued any Company Securities or 
incurred any obligation to make any payments based on the price or value of any 
Company Securities or (2) established a record date for, declared, set aside for 
payment or paid any dividend on, or made any other distribution in respect of, any 
shares of capital stock of, or other equity or voting interest in, the Company. 

(b) Except as described in Section 3.02(a) or set forth in Section 
3.02(b) of the Company Disclosure Letter, since the Capitalization Date through 
the date hereof and, except as expressly permitted pursuant to Section 5.01(b)(i), 
after the date hereof through the Closing, there are (i) no outstanding shares of 
capital stock of, or other equity or voting interests in, the Company, (ii) no 
outstanding securities of the Company convertible into or exchangeable for shares 
of capital stock of, or other equity or voting interests in, the Company, (iii) no 
outstanding subscriptions, options, warrants, stock appreciation rights, restricted 
stock, restricted stock units, “phantom” stock rights or other rights (including 
preemptive rights or anti-dilution rights), obligations, commitments or agreements 
to acquire from the Company any capital stock of, other equity or voting interests 
in, or any securities convertible into or exchangeable for shares of capital stock of, 
or other equity or voting interests in, the Company (nor has the Company or any of 
its Subsidiaries made any promises to issue or grant any such arrangements), (iv) no 
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obligations, commitments or agreements of the Company to issue, deliver or sell, 
or cause to be issued, delivered or sold, any capital stock of, or other equity or 
voting interest in, the Company, (v) to grant, extend or enter into any subscription, 
warrant, right, convertible or exchangeable security or other similar agreement or 
commitment relating to any capital stock of, or other equity or voting interests in, 
the Company (the items in clauses (i), (ii), (iii), (iv) and (v) being referred to 
collectively as “Company Securities”), (vi) no stockholder agreements, voting 
trusts or other agreements, arrangements or understandings to which the Company 
is a party or of which the Company has Knowledge, that may reasonably be 
expected to affect the exercise of voting or any other rights with respect to the 
capital stock of the Company, and (vii) no other obligations by the Company or any 
of its Subsidiaries to make any payments based on the price or value of any 
Company Securities. There are no outstanding obligations, commitments or 
agreements of any kind that obligate the Company or any of its Subsidiaries to 
repurchase, redeem or otherwise acquire any Company Securities, or obligate the 
Company or any of its Subsidiaries to grant, extend or enter into any such 
agreements relating to any Company Securities, including any agreements granting 
any preemptive rights, subscription rights, anti-dilutive rights, rights of first refusal 
or similar rights with respect to any Company Securities. No direct or indirect 
Subsidiary of the Company owns any Company Common Stock. None of the 
Company or any Subsidiary of the Company is a party to any stockholders’ 
agreement, voting trust agreement, registration rights agreement or other similar 
agreement or understanding relating to any Company Securities or Company 
Subsidiary Securities or any other agreement relating to the disposition, voting or 
dividends with respect to any Company Securities or Company Subsidiary 
Securities. The Company has no debt that is secured by Birch Bank capital stock. 

(c) There are no outstanding bonds, debentures, notes or other 
indebtedness of the Company or any of its Subsidiaries having the right to vote (or 
convertible into, or exchangeable for, securities having the right to vote) on any 
matter on which the stockholders or other equity holders of the Company or any of 
its Subsidiaries may vote (“Company Voting Debt”). 

(d) The authorized capital stock of Birch Bank consists of 50,000 
shares of common stock, par value $100.00 per share (the “Birch Bank Common 
Stock”). 15,000 shares of Birch Bank Common Stock are outstanding as of the date 
of this Agreement. All of the outstanding shares of Birch Bank Common Stock (and 
other equity interests in Birch Bank) are directly and beneficially owned and held 
by the Company, free and clear of any Lien (other than any restriction on the right 
to sell or otherwise dispose of such capital stock under applicable Laws and 
restrictions on transfer that arise pursuant to this Agreement or other relevant 
documents relating to the Transaction). 

(e) There are no (i) Contracts under which Birch Bank is or may 
become obligated to sell, issue, deliver, transfer or otherwise dispose of or redeem, 
purchase or otherwise acquire any securities of Birch Bank, (ii) Contracts under 
which Birch Bank is or may become obligated to register shares of the Company’s 
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capital stock or other securities under the Securities Act, (iii) stockholders 
agreements, voting trusts or other agreements, arrangements or understandings to 
which Birch Bank is a party or of which the Company has Knowledge, that may 
reasonably be expected to affect the exercise of voting or any other rights with 
respect to the capital stock of Birch Bank, or (iv) outstanding bonds, debentures, 
notes or other indebtedness having the right to vote (or which are convertible into, 
or exchangeable for, securities having the right to vote) on any matters on which 
the stockholder of Birch Bank may vote. The Company and its Subsidiaries are 
under no obligation to register under the Securities Act the shares or any other 
securities of Birch Bank, whether currently outstanding or that may subsequently 
be issued. There are no Contracts pursuant to which Birch Bank is or could be 
required to register shares of Birch Bank’s capital stock or other securities under 
the Securities Act or to issue, deliver, transfer or sell any shares of capital stock, 
Equity Rights or other securities of Birch Bank. 

(f) Except as set forth on Section 3.02(f) of the Company 
Disclosure Letter, all of the outstanding shares of capital stock of, or other equity 
or voting interests in, each Subsidiary of the Company (the “Company Subsidiary 
Securities”) are owned directly or indirectly, beneficially and of record, by the 
Company or a Subsidiary of the Company, in each case, free and clear of all Liens 
and transfer restrictions, except for Permitted Liens and such Liens and transfer 
restrictions of general applicability as may be provided under the Securities Act or 
other applicable securities Laws (including any restriction on the right to vote, sell 
or otherwise dispose of such shares of capital stock or other equity or voting 
interests arising under applicable securities Laws). Each Company Subsidiary 
Security which is held, directly or indirectly, by the Company or a Subsidiary of 
the Company, is duly authorized, validly issued, and, to the extent applicable, fully 
paid and nonassessable and free of preemptive rights, with no personal liability 
attaching to the ownership thereof and have been issued or granted, as applicable, 
in compliance in all material respects with applicable Laws and Contracts to which 
such Subsidiary is a party or bound. There are (i) no outstanding securities of any 
Subsidiary of the Company convertible into or exchangeable for shares of capital 
stock of, or other equity or voting interests in, such Subsidiary, (ii) no existing 
Equity Rights with respect to the securities of any Subsidiary of the Company, (iii) 
no obligations, commitments or agreements of any Subsidiary of the Company to 
issue, deliver or sell, or cause to be issued, delivered or sold, any capital stock of, 
or other equity or voting interest in, such Subsidiary, and (iv) no obligations, 
commitments or agreements of any Subsidiary of the Company to grant, extend or 
enter into any subscription, warrant, right, convertible or exchangeable security or 
other similar agreement or commitment relating to any Company Subsidiary 
Security. None of the outstanding shares of capital stock of any Subsidiary of the 
Company has been issued in violation of or subject to any preemptive rights, 
transfer restrictions, other rights to subscribe for or purchase securities or other 
similar rights of any Person. There are no outstanding obligations, commitments or 
agreements of any kind that obligate any Subsidiary to repurchase, redeem or 
otherwise acquire any Company Subsidiary Security, or obligate any of Subsidiary 
of the Company to grant, extend or enter into any such agreements relating to any 
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Company Subsidiary Security, including any agreements granting any preemptive 
rights, subscription rights, anti-dilutive rights, rights of first refusal or similar rights 
with respect to any capital stock of, or other equity or voting interest in, such 
Subsidiary. Section 3.02(f) of the Company Disclosure Letter sets forth a true, 
correct and complete list of the Subsidiaries of the Company. 

SECTION 3.03. Authority; Noncontravention.  

(a) The Company has all requisite corporate power and corporate 
authority to execute and deliver this Agreement and to perform its obligations 
hereunder and, assuming the representations and warranties set forth in 
Section 4.13 are true and correct and, subject to the receipt of the Company 
Stockholder Approval and the Regulatory Approvals (as defined below), to 
consummate the Transactions. The execution, delivery and performance by the 
Company of this Agreement and, assuming the representations and warranties set 
forth in Section 4.13 are true and correct, the consummation by it of the 
Transactions have been duly authorized by the Board of Directors of the Company 
and, except for obtaining the Company Stockholder Approval and filing the 
Certificate of Merger with the DE SOS pursuant to the DGCL and the DLLCA, no 
other corporate action or proceeding on the part of the Company is necessary to 
authorize the execution, delivery and performance by the Company of this 
Agreement and the consummation by it of the Transactions. This Agreement has 
been duly executed and delivered by the Company and, assuming due authorization, 
execution and delivery hereof by the other parties hereto, constitutes a legal, valid 
and binding obligation of the Company, enforceable against the Company in 
accordance with its terms, except that such enforceability (i) may be limited by 
bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other 
Laws of general application affecting or relating to the enforcement of creditors’ 
rights generally and (ii) is subject to general principles of equity, whether 
considered in a proceeding at law or in equity (clauses (i) and (ii), collectively, the 
“Bankruptcy and Equity Exception”). 

(b) The Board of Directors of the Company, at a meeting duly 
called and held, has unanimously (i) determined that it is in the best interests of the 
Company and the stockholders of the Company, and declared it advisable, that the 
Company enter into this Agreement and consummate the Transactions, including 
the Mergers, (ii) adopted a resolution which declares that the Transactions, 
including the Mergers, are advisable on substantially the terms and conditions set 
forth or referred to in this Agreement and such resolution, (iii) adopted a resolution 
making the Company Board Recommendation and (iv) directed that this 
Agreement and the Transactions, including the Mergers, be submitted for 
consideration at a special meeting of the stockholders. 

(c) Assuming the representations and warranties set forth in 
Section 4.13 are true and correct, the affirmative vote of stockholders entitled to 
cast a majority of all the votes entitled to be cast on the Merger (such approval, the 
“Company Stockholder Approval”) at the Company Stockholders’ Meeting or any 
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adjournment or postponement thereof is the only vote of the holders of any class or 
series of shares of the Company necessary to adopt this Agreement and approve the 
Transactions, including the Mergers.  

(d) Except as set forth in Section 3.03(d) of the Company 
Disclosure Letter, neither the execution and delivery of this Agreement by the 
Company, nor the consummation by the Company of the Transactions, nor 
performance or compliance by the Company with any of the terms or provisions 
hereof, will (with or without notice or lapse of time or both) (i) subject to the receipt 
of the Company Stockholder Approval, conflict with or violate any provision of 
(A) the Company Charter Documents or (B) the similar organizational documents 
of any of the Company’s Subsidiaries or (ii) assuming that the consents, approvals, 
orders, licenses, permits and authorizations referred to in Section 3.04 and the 
Company Stockholder Approval are obtained prior to the Effective Time and the 
filings, declarations, notifications and registrations referred to in Section 3.04 are 
made and, as applicable, obtained, and any waiting periods thereunder have 
terminated or expired prior to the Effective Time, (x) violate or conflict with any 
Law or Judgment applicable to the Company or any of its Subsidiaries or by which 
any property or asset of the Company or any of its Subsidiaries is bound or affected, 
(y) violate, conflict with, breach, constitute a default (with or without notice or 
lapse of time, or both) under, or give rise to or result in any right of termination, 
acceleration, payment, modification, right of first refusal, or cancellation of, or 
approval, consent or notice under, any Contract or Permit to which the Company 
or any of its Subsidiaries is a party or (z) result in the creation or imposition of any 
Lien (other than a Permitted Lien) on any properties or assets of the Company or 
any of its Subsidiaries, except, in the case of clause (ii), as would not have a 
Company Material Adverse Effect. 

SECTION 3.04. Governmental Approvals.  Except for (a) compliance with the 
applicable requirements of the Securities Act of 1933 and the rules and regulations promulgated 
thereunder (the “Securities Act”), and the Securities Exchange Act of 1934 and the rules and 
regulations promulgated thereunder (the “Exchange Act”), including the filing with the Securities 
and Exchange Commission (the “SEC”) of the Registration Statement, (b) compliance with the 
rules and regulations of the New York Stock Exchange (the “NYSE”), (c) the filing of the 
Certificate of Merger with the DE SOS pursuant to the DGCL and the DLLCA, (d) compliance 
with the BHC Act, the Bank Merger Act, the Riegle-Neal Interstate Banking and Branching 
Efficiency Act, the Federal Reserve Act, the Federal Deposit Insurance Act and the National Bank 
Act, (e)  the consents, approvals, orders, licenses, permits, authorizations, filings, notifications, 
declarations or registrations from the OCC, Federal Reserve, Federal Deposit Insurance 
Corporation, and any other Governmental Authority (including any state banking or consumer 
finance regulatory agency) necessary or advisable to effect the Mergers and the Core Transactions 
and to retain the existing regulatory capital treatment of the Trust Preferred Securities as described 
in Section 5.12, (f) compliance with any applicable state securities or blue sky laws, (g) those 
consents, approvals, orders, licenses, permits, authorizations, filings, notifications, declarations or 
registrations that arise solely as a result of the specific identity, structure, ownership, insiders or 
business plan of Parent (and would not apply to a third party acquiror of the Company), and (h) 
such consents, approvals, or notifications as may be associated with any loans or loan programs 
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sponsored or guaranteed by a Governmental Authority as described on Section 3.04 of the 
Company Disclosure Letter, and assuming the representations and warranties set forth in 
Section 4.14 are true and correct, to Knowledge of the Company, no consent, approval, order, 
license, permit or authorization of, or filing, declaration, notification or registration with, any 
Governmental Authority is necessary for the execution and delivery of this Agreement by the 
Company, the performance by the Company of its obligations hereunder and the consummation 
by the Company of the Transactions, other than such other consents, approvals, orders, licenses, 
permits, authorizations, filings, declarations, notifications or registrations that, if not obtained, 
made or given, would not have a Company Material Adverse Effect. Those items listed above in 
(e) and (g) are collectively referred to herein as the “Regulatory Approvals.” 

SECTION 3.05. Regulatory Reports . Since January 1, 2023, the Company and 
each of its Subsidiaries has filed on a timely basis all forms, filings, registrations, submissions, 
statements, certifications, returns, information, data, reports and documents required to be filed or 
furnished by it with the OCC, FDIC, the Federal Reserve or any other Governmental Authority, 
as the case may be, and has paid all material fees and assessments due and payable in connection 
therewith, except where the failure to timely make such filings has not had and would not 
reasonably be expected to have, either individually or in the aggregate, a material impact on the 
operation or financial condition of the Company or any of its Subsidiaries. All such forms, filings, 
registrations, submissions, statements, certifications, returns, information, data, reports and 
documents, and any that will be filed subsequent to the date of this Agreement and prior to Closing, 
were or will be true, complete and correct in all material respects and in compliance in all material 
respects with the requirements of any applicable Law and the rules and regulations of the 
applicable Governmental Authority. Subject to Section 8.19, no such forms, filings, registrations, 
submissions, statements, certifications, returns, information, data, reports or documents are the 
subject of ongoing review, comment or investigation by any Governmental Authority. Since 
January 1, 2023, and subject to Section 8.19, there (a) is no unresolved violation, criticism, or 
exception by any Governmental Authority with respect to any form, filing, registration, 
submission, statement, certification, return, information, data, report or document relating to any 
examinations, inspections or investigations of the Company or any of its Subsidiaries, and (b) has 
been no formal or informal inquiries by, or disagreements or disputes with, any Governmental 
Authority with respect to the business, operations, policies or procedures, or compliance with 
applicable Law of the Company or any of its Subsidiaries. Subject to Section 8.19 and except for 
routine examinations conducted by a Governmental Authority in the ordinary course of business, 
no Governmental Authority has initiated or has pending any proceeding or, to the Knowledge of 
the Company, investigation into or Action with respect to the business, operations, policies or 
procedures, or compliance with applicable Law of the Company or any of its Subsidiaries since 
January 1, 2023, except where such proceedings or investigations would not reasonably be 
expected to have a material impact on the Company or any of its Subsidiaries. Neither the 
Company nor any of its Subsidiaries is required to file periodic reports with the SEC pursuant to 
Sections 13 or 15(d) of the Exchange Act. 

SECTION 3.06. Financial Matters.  

(a) The Company has filed with, or furnished on a timely basis, all 
material reports, schedules, forms, statements and other documents required to be 
filed or furnished by the Company and its Subsidiaries pursuant to the “OTCQX 
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Best Market tier” disclosure guidelines of the OTC Markets Group, Inc. (“OTC”) 
since January 1, 2023 (collectively, the “Company OTC Documents”). As of their 
respective effective dates, or if amended or supplemented, as of the date of the last 
such amendment or supplement, the Company OTC Documents complied in all 
material respects with the requirements of the “OTCQX Best Market tier”. None of 
the Company OTC Documents at the time it was filed (or, if amended or 
supplemented, as of the date of the last amendment or supplement) contained any 
untrue statement of a material fact or omitted to state a material fact required to be 
stated therein or necessary in order to make the statements therein, in light of the 
circumstances under which they were made, not misleading.  

(b) The Company is in compliance in all material respects with the 
applicable listing and corporate governance rules and regulations of the Financial 
Industry Regulatory Authority and OTC as to the quotation of the Company 
Common Stock on the “OTCQX Best Market tier” of the OTC Best Market. 

(c) Each of the following have been made available to Parent prior 
to execution of this Agreement: (i) the audited (A) consolidated statements of 
income, comprehensive income, stockholders’ equity and cash flows of the 
Company for each of the fiscal years ended December 31, 2025, 2024 and 2023, 
and (ii) consolidated balance sheets of the Company and its Subsidiaries at 
December 31, 2025, 2024 and 2023, in each case together with the report and 
opinion of the auditor of the Company (the financial statements described in this 
clause (A), the “Audited Financial Statements”), and (B) the unaudited (i) 
consolidated statements of income of the Company for the two (2)-month period 
ended February 28, 2026, and (ii) consolidated balance sheets of the Company at 
February 28, 2026 (such date, the “Company Balance Sheet Date”) (such balance 
sheet, together with the other financial statements described in clause (B), the 
“Unaudited Financial Statements”). The Audited Financial Statements and 
Unaudited Financial Statements are collectively referred to herein as the “Financial 
Statements”. The Financial Statements complied as to form in all material respects 
with the published “OTCQX Best Market tier” disclosure guidelines of OTC with 
respect thereto, have been prepared in all material respects in accordance with the 
Accounting Standards applied on a consistent basis during the periods involved 
(except as may be indicated in the notes thereto or as permitted by Regulation S-X) 
and fairly present in all material respects the consolidated financial position of the 
Company and its Subsidiaries as of the dates thereof and the consolidated results of 
their operations and cash flows for the periods shown (subject, in the case of the 
Unaudited Financial Statements, to normal year-end adjustments that are not 
reasonably expected to be material and to any other adjustments described therein, 
including the notes thereto).  

(d) Neither the Company nor any of its Subsidiaries has incurred 
any direct or indirect, primary or secondary, liability, indebtedness, obligation, 
penalty, cost or expense, claim, deficiency, guaranty or endorsement of or by any 
Person (other than endorsements of notes, bills, checks, and drafts presented for 
collection or deposit in the ordinary course) of any type, whether accrued, absolute 
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or contingent, liquidated or unliquidated, matured or unmatured, or otherwise, 
which would be required to be included in the Audited Financial Statements if 
incurred on the date thereof, except (i) as set forth in Section 3.06(d) of the 
Company Disclosure Letter, (ii) as and to the extent specifically disclosed, reflected 
or reserved against in the Company’s consolidated balance sheet (or the notes 
thereto) as of the Company Balance Sheet Date or as otherwise included in the 
Company OTC Documents filed or furnished prior to the date hereof, (iii) for 
liabilities incurred, in each case, in the ordinary course of business consistent with 
past practice since the Company Balance Sheet Date, (iv) arising pursuant to this 
Agreement or incurred in connection with the transactions contemplated hereby, 
including the Mergers, and (v) for liabilities which have not had or would not 
reasonably be expected to have, individually or in the aggregate, a Company 
Material Adverse Effect. 

(e) The financial statements contained in the FR Y-9SP of the 
Company and the Call Report of Birch Bank, respectively, (i) are true, complete 
and correct in all material respects, (ii) have been prepared in accordance with the 
Accounting Standards, except as may be otherwise indicated in the notes thereto 
and except for the omission of footnotes (none of which, if presented, would 
materially differ from those in the audited financial statements of the Company), 
and (iii) fairly present in all material respects the financial condition of the 
Company and Birch Bank, respectively, as of the respective dates set forth therein 
and the results of operations and stockholders’ equity for the respective periods set 
forth therein, subject to year-end adjustments normal in nature and amount. The 
financial statements contained in the FR Y-9SP of the Company and the Call 
Reports of Birch Bank, respectively, to be prepared after the date of this Agreement 
and prior to the Closing (A) will be true, complete and correct in all material 
respects, (B) will have been prepared in accordance with the Accounting Standards, 
except as may be otherwise indicated in the notes thereto and except for the 
omission of footnotes (none of which, if presented, would materially differ from 
those in the audited financial statements of the Company), and (C) will fairly 
present in all material respects the financial condition of the Company and Birch 
Bank, respectively, as of the respective dates set forth therein and the results of 
operations and stockholders’ equity of the Company and Birch Bank, respectively, 
for the respective periods set forth therein, subject to year-end adjustments normal 
in nature and amount. 

(f) Each of the Company and Birch Bank has in place sufficient 
systems and processes that are customary for a financial institution of the size of 
the Company and Birch Bank and that are designed to (i) provide reasonable 
assurances regarding the reliability of financial reporting and the preparation of the 
financial statements of the Company and the Call Report of Birch Bank, in 
accordance in all material respects with the Accounting Standards, (ii) in a timely 
manner accumulate and communicate to the Company and Birch Bank’s principal 
executive officer and principal financial officer all material information of the type 
that would be required to be disclosed in the Company’s financial statements, 
including the financial statements included in Birch Bank’s Call Report, or any 
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forms, filings, registrations, submissions, statements, certifications, returns, 
information, data, reports or documents required to be filed or provided to any 
Governmental Authority, (iii) ensure access to the Company and Birch Bank’s 
properties and assets is permitted only in accordance with management’s 
authorization, and (iv) ensure the reporting of such properties and assets is 
compared with existing properties and assets at regular intervals and appropriate 
action is taken with respect to any differences. Neither the Company nor Birch 
Bank nor, to Knowledge of the Company, any Representative of any the Company 
or any of its Subsidiaries has received or otherwise had or obtained knowledge of 
any material written complaint, allegation, assertion or claim, whether written or 
oral, regarding the adequacy of such systems and processes or the accuracy or 
integrity of the financial statements of the Company, Birch Bank’s Call Report, or 
the accounting or auditing practices, procedures, methodologies or methods 
(including with respect to loan loss reserves, write-downs, charge-offs and 
accruals) of the Company or any of its Subsidiaries or their respective internal 
accounting controls, including any complaint, allegation, assertion or claim that the 
Company or any of its Subsidiaries has engaged in questionable accounting or 
auditing practices.  No attorney representing the Company or any of its 
Subsidiaries, whether or not employed by the Company or any of its Subsidiaries, 
has reported evidence of a material violation of securities Laws, breach of fiduciary 
duty or similar violation by the Company or any of its Subsidiaries or any of their 
respective officers, directors or employees to the board of directors or any 
committee thereof, or to any director or officer of the Company or any of its 
Subsidiaries.  To the Knowledge of the Company, there has been no instance of 
fraud by the Company or any of its Subsidiaries, whether or not material, that 
occurred during any period covered by the Financial Statements. 

(g) Except to the extent they have been outsourced in compliance 
with applicable Law, safety and soundness standards, and regulatory guidance 
regarding third party risk management, the records, systems, controls, data and 
information of the Company and its Subsidiaries are recorded, stored, maintained 
and operated under means (including any electronic, mechanical or photographic 
process, whether computerized or not) that are under the exclusive ownership and 
direct control of the Company, its Subsidiaries or accountants (including all means 
of access thereto and therefrom), except where such non-exclusive ownership and 
non-direct control has not had or would not reasonably be expected to have, 
individually or in the aggregate, a material impact on the Company or Birch Bank, 
or prevent, materially delay or materially impair the consummation of the 
transactions contemplated hereby. The Company and Birch Bank have disclosed, 
based on their most recent evaluation prior to the date hereof, to their outside 
auditors and the audit committee of their respective boards of directors (i) any 
significant deficiencies and material weaknesses in the design or operation of 
internal controls, which are reasonably likely to adversely affect their ability to 
record, process, summarize and report financial information, and (ii) any fraud, 
whether or not material, that involves management or other employees who have a 
significant role in their internal controls over financial reporting. 
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(h) During the periods covered by the financial statements of the 
Company, the Company’s and Birch Bank’s outside auditor was independent of the 
Company, its Subsidiaries and their respective management, pursuant to the 
applicable auditor independence requirements of the Securities Act, the Exchange 
Act, and rules promulgated thereunder, and the rules and standards of the Public 
Company Accounting Oversight Board. As of the date hereof, the outside auditor 
for the Company and Birch Bank has not resigned or been dismissed as a result of 
or in connection with any disagreements with the Company or Birch Bank on a 
matter of accounting principles or practices, financial statement disclosure or 
auditing scope or procedure. 

(i) As of the date hereof, neither the Company nor, to the 
Knowledge of the Company, the Company’s independent registered public 
accounting firm has (i) identified or been made aware of “significant deficiencies” 
or “material weaknesses” (as defined by the American Institute of Certified Public 
Accountants) in the design or operation of the Company’s internal controls over 
financial reporting which are reasonably likely to adversely affect the Company’s 
ability to record, process, summarize and report financial information, or (ii) any 
fraud, whether or not material, that involves management other employees who 
have a significant role in the Company’s internal control over financial reporting. 
To the Knowledge of the Company, there have not been any material investigations 
of any current or former officers of the Company or any of its Subsidiaries.  

(j) The information supplied by or on behalf of the Company to be 
contained in, or incorporated by reference in, the Transaction SEC Filings will be 
included, including any amendment or supplement thereto and any other document 
incorporated or referenced therein, will not, at the time first sent or given to the 
stockholders of the Company, at the time of the Company Stockholders’ Meeting 
or at the time of any amendment or supplement thereof, contain any untrue 
statement of any material fact or omit to state any material fact required to be stated 
therein or necessary in order to make the statements therein, at the time and in light 
of the circumstances under which they were made, not misleading. The Proxy 
Statement will comply as to form in all material respects with the requirements of 
the DGCL and, as and to the extent applicable, the Exchange Act and the rules and 
regulations thereunder. Notwithstanding the foregoing, the Company makes no 
representation or warranty with respect to statements made or incorporated by 
reference therein based on information supplied by or on behalf of Parent, Merger 
Sub or any of their respective Representatives for inclusion or incorporation by 
reference in the Transaction SEC Filings. 

SECTION 3.07. Absence of Certain Changes.  

(a) From the Company Balance Sheet Date through the date of this 
Agreement, except for the execution and performance of this Agreement and the 
discussions, negotiations and transactions related thereto and to any transaction of 
the type contemplated by this Agreement, the business of the Company and its 
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Subsidiaries has been carried on and conducted in the ordinary course of business 
in all material respects. 

(b) Since the Company Balance Sheet Date, there has not been any 
Company Material Adverse Effect or any effect, change, event, condition, 
development, occurrence or state of circumstances or facts that would reasonably 
be expected to have a Company Material Adverse Effect. 

(c) From the Company Balance Sheet Date through the date of this 
Agreement, to the Knowledge of the Company, the Company has not taken any 
action that, if taken after the date hereof, would constitute a breach of, or otherwise 
require the consent of Parent under, any covenants set forth in Section 5.01(b). 

SECTION 3.08. Legal Proceedings. Subject to Section 8.19, except as set forth 
in Section 3.08 of the Company Disclosure Letter, and except as would not have a Company 
Material Adverse Effect, there is no (a) pending or, to the Knowledge of the Company, threatened 
claim, complaint (including a qui tam complaint), audit, civil investigative demand, subpoena, 
legal or administrative proceeding, suit, investigation, arbitration or action (an “Action”) against 
the Company or any of its Subsidiaries, or (b) outstanding order, judgment, injunction, ruling, 
arbitration award, settlement, grant, consent, decision, writ or decree of any Governmental 
Authority (a “Judgment”) memorandum of understanding, or settlement imposed upon or with the 
Company or any of its Subsidiaries, in each case, by or before any Governmental Authority. As of 
the date of this Agreement, there is no Action or Judgment pending or, to the Knowledge of the 
Company, threatened, seeking to prevent, hinder, modify, delay or challenge the Transactions. 
Subject to Section 8.19, to the Knowledge of the Company, there are no pending or threatened 
material investigations or whistleblower complaints, whether formal or informal, with respect to 
the Company or any of its Subsidiaries. As of the date hereof, to the Knowledge of the Company, 
(i) there are no written complaints, pending allegations, claims or Actions, relating to alleged or 
actual discrimination or harassment (including sexual harassment) or sexual misconduct by any 
employee of the Company or its Subsidiaries at or above the level of senior vice president, and (ii) 
none of the Company or its Subsidiaries are currently negotiating a settlement Contract with any 
employee of the Company or any other Person that involves allegations of discrimination or 
harassment (including sexual harassment) or sexual misconduct by any employee of the Company 
or its Subsidiaries at or above the level of senior vice president. 

SECTION 3.09. Compliance with Laws; Permits.  

(a) The Company and each of its Subsidiaries, and their respective 
predecessors and Affiliates, are, and have been, in compliance with and not in 
default under or violation of all Laws, regulatory capital requirements, Judgments 
or conditions imposed in writing by a Governmental Authority applicable to the 
Company or any of its Subsidiaries, except where such failure to be in compliance 
or default or violation would not have a Company Material Adverse Effect.  

(b) The Company and each of its Subsidiaries hold all Permits 
necessary for the lawful conduct of their respective businesses and to own, lease 
and operate their respective properties and assets, except where the failure to hold 
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such Permits would not have a Company Material Adverse Effect. All such Permits 
are in full force and effect and no suspension, revocation, conditioning or 
cancellation of any of such Permits is pending or, to the Knowledge of the 
Company, threatened, except where the failure to be in possession of or be in full 
force and effect, or the suspension, revocation, conditioning or cancellation of, any 
of such Permits would not have a Company Material Adverse Effect.  

(c) Neither the Company nor any of its Subsidiaries has received 
any written notice that the Company or any of its Subsidiaries is not in compliance 
with or in default under violation of any Law applicable to the Company or any of 
its Subsidiaries or any Permit, except for such failure to be in compliance or default 
or violation would not have a Company Material Adverse Effect. There are no 
Actions pending or, to the Knowledge of the Company, threatened, that would 
reasonably be expected to result in the revocation, withdrawal, suspension, non-
renewal, termination, revocation, or adverse modification or limitation of any 
Permit, except as would not have a Company Material Adverse Effect. 

(d) Each of the Company, its Subsidiaries and each of its and their 
respective directors, officers and, to the Knowledge of the Company, employees 
and their other Representatives acting on its or their behalf, are, and have been, in 
compliance in all material respects with the Foreign Corrupt Practices Act of 1977, 
and all other rules and regulations promulgated thereunder or any other applicable 
Laws concerning or relating to bribery and corruption (“Anti-Corruption Laws”). 

(e) The Company, and each of its Subsidiaries and, to the 
Knowledge of the Company, each of its and their respective directors, officers and 
employees acting in such capacity and other Representatives acting on its or their 
behalf, is and have been since January 1, 2021 in compliance in all material respects 
with all applicable Laws concerning or relating to the prevention of money 
laundering, combatting of terrorism financing, and related financial recordkeeping 
and reporting requirements, including the U.S. Currency and Foreign Transaction 
Reporting Act of 1970 and any implementing regulations or rules promulgated 
under any such Laws, including those issued by the U.S. Department of the 
Treasury’s Financial Crimes Enforcement Network or any other financial services 
regulatory authority with jurisdiction over the Company or any of its Subsidiaries 
(“AML Laws”).  Each of the Company and its Subsidiaries, as applicable, has 
adopted, implemented and maintains an anti-money laundering program, including 
policies and procedures, in accordance with each such entity’s obligations under 
AML Laws that addresses, as applicable: (i) verifying customer identities; (ii) 
conducting ongoing customer due diligence, including transaction monitoring and 
verifying beneficial ownership identities of legal entity customers; (iii) filing 
reports; (iv) maintaining records; (v) conducting ongoing training of applicable 
personnel on anti-money laundering; (vi) appointing, and designating the 
responsibilities of, an anti-money laundering compliance officer; (vii) maintaining 
a system of internal controls to ensure compliance with such program; and (viii) 
conducting independent testing for compliance with such program. None of the 
Company, any of its Subsidiaries, or, to the Knowledge of the Company, any of its 
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and their respective directors, officers and employees acting in such capacity or any 
of its and their other Representatives acting on its or their behalf, has engaged in or 
been convicted of any Law pertaining to the use of proceeds of crime, any 
“specified unlawful activity” as defined in 18 U.S.C. § 1956 or any other predicate 
offense to money laundering. 

(f) Except as would not, individually or in the aggregate, be 
material and adverse to the Company and its Subsidiaries, taken as a whole, the 
Company, and each of its Subsidiaries and, to the Knowledge of the Company, each 
of its and their respective directors, officers and employees acting in such capacity 
and each of its and their Representatives and agents acting on its or their behalf, is 
and have been in compliance with all applicable Laws concerning consumer 
protection (“Consumer Protection Laws”), lending and deposits. 

(g) None of the Company, nor any of its Subsidiaries, nor, to the 
Knowledge of the Company, any of its and their respective directors, officers, and 
employees acting in such capacity nor any of its and their Representatives and or 
agents acting on its or their behalf, is a Person that is, or is owned or controlled by 
a Person that is or has been, a Restricted Party.  

(h) The Company, its Subsidiaries and, to the Knowledge of the 
Company, acting in such capacity, their respective directors, officers, employees, 
Representatives, and agents are and have at all times been, in compliance in all 
material respects with any applicable Sanctions and Export-Import Laws. 

(i) None of the Company, its Subsidiaries nor, to the Knowledge 
of the Company, acting in such capacity, their respective directors, officers, 
employees, Representatives, or agents is engaged or have at all times been engaged 
in any dealings directly or indirectly, with any Restricted Party.  

(j) Neither the Company nor any of its Subsidiaries has conducted 
or initiated any internal investigation, review or audit, or made a voluntary, 
directed, or involuntary disclosure to any Governmental Authority or third party 
with respect to any alleged or suspected act or omission arising under or relating to 
any potential noncompliance with any applicable Anti-Corruption Laws, AML 
Laws, Consumer Protection Laws, Sanctions or Export-Import Laws; 

(k) None of the Company, its Subsidiaries, or, to the Knowledge of 
the Company, any of their respective directors, officers, employees, 
Representatives, or agents acting in such capacity has (A) received any notice, 
request or citation relating to any actual or potential noncompliance with any 
applicable Anti-Corruption Laws, AML Laws, Consumer Protection Laws, 
Sanctions, or Export-Import Laws or (B) has Knowledge of any claim, action, suit, 
proceeding, or investigation relating to actual or potential noncompliance with any 
applicable Anti-Corruption Laws, AML Laws, Consumer Protection Laws, 
Sanctions, or Export-Import Laws; 
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(l) The Company and its Subsidiaries (A) maintain an adequate 
system of internal controls reasonably designed to ensure compliance with Anti-
Corruption Laws, Sanctions and Export-Import Laws and prevent and detect 
violations of Anti-Corruption Laws, AML Laws, Consumer Protection Laws, 
Sanctions and Export-Import Laws, (B) have implemented and have at all times 
maintained an operational and effective anti-corruption compliance program that 
includes, at a minimum, policies, procedures and training intended to detect, 
prevent and deter violations of applicable Anti-Corruption Laws, AML Laws, 
Consumer Protection Laws and Sanctions and (C) have at all times made and 
maintained accurate books and records in compliance in all material respects with 
all applicable Anti-Corruption Laws and AML Laws. 

(m) Neither the Company nor any of its Subsidiaries have received 
any notification or communication from any agency or department of federal, state, 
or local government or any Governmental Authority asserting that the Company or 
any of its Subsidiaries is not in material compliance with any Laws, Judgment, or 
Permits or engaging in an unsafe or unsound activity or is in troubled condition. 

(n) Birch Bank (i) has properly obtained certification of foreign 
status for all nonresident alien customers and has made all necessary Tax 
withholdings on all of its deposit accounts, (ii) has timely and properly filed and 
maintained all requisite Currency Transaction Reports and other related forms, 
including any requisite Custom Reports required by any agency of the U.S. 
Department of the Treasury, including the IRS, and (iii) has timely filed all 
Suspicious Activity Reports with the Financial Crimes Enforcement Network 
(bureau of the U.S. Department of the Treasury) required to be filed by it pursuant 
to all applicable Laws. 

(o) Birch Bank holds a Permit granted by the OCC to exercise 
fiduciary powers. Neither the Company nor any Subsidiary of the Company other 
than Birch Bank exercises fiduciary powers or acts in a fiduciary capacity for third 
parties. 

(p) As of the date hereof, each of the Company and Birch Bank is 
“well-capitalized” (as that term is defined by applicable Law). 

SECTION 3.10. Tax Matters.  

(a) The Company and each of its Subsidiaries has prepared (or 
caused to be prepared) and timely filed (taking into account valid extensions of time 
within which to file) all material Tax Returns required to be filed by it, and all such 
filed Tax Returns (taking into account all amendments thereto) are true, complete 
and accurate in all material respects. 

(b) All material Taxes owed by the Company or any of its 
Subsidiaries that are due and payable on or prior to Closing (whether or not shown 
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on any Tax Return) have been timely paid or have been adequately reserved against 
in accordance with the Accounting Standards. 

(c) All Taxes that the Company and each of its Subsidiaries is or 
was obligated by applicable Law to withhold or collect in connection with amounts 
owing to an employee, independent contractor, creditor, shareholder, member or 
other third party have been duly withheld or collected and fully and timely paid 
over to the proper Governmental Authority. 

(d) As of the date hereof, neither the Company nor any of its 
Subsidiaries is subject to any audits, examinations, investigations, proposed 
adjustments, claims or other proceedings in respect of any Taxes, in each case that 
has been asserted in writing. Any and all Tax deficiencies assessed as a result of 
any audit, examination, or other proceeding in connection with a Tax Return of the 
Company or any of its Subsidiaries have been timely paid in full. Neither the 
Company nor any of its Subsidiaries has received from any Governmental 
Authority any (i) notice indicating an intent to open an audit, examination, or other 
Tax proceeding, (ii) request for additional information related to Tax matters, or 
(iii) notice of deficiency or proposed adjustment for any Tax. 

(e) Neither the Company nor any of its Subsidiaries has been a 
“controlled corporation” or a “distributing corporation” in any distribution 
occurring during the two-year period ending on the date of this Agreement that was 
purported or intended to be governed by Section 355 of the Code (or any similar 
provision of state, local or non-U.S. Law). 

(f) Neither the Company nor any of its Subsidiaries has been a 
member of an affiliated group of corporations filing a consolidated federal income 
Tax Return (other than a group the common parent of which is the Company) or 
has any liability for the Taxes of any Person (other than the Company or any of its 
Subsidiaries) under U.S. Treasury Regulations Section 1.1502-6 (or any similar 
provision of any state, local or non-U.S. Law) or as a transferee or successor. 

(g) Neither the Company nor any of its Subsidiaries is a party to, 
or bound by, or has any obligation under, any Tax sharing, allocation or 
indemnification Contract other than (i) Contracts solely among the Company and 
its Subsidiaries and (ii) customary Tax indemnification provisions in any Contract 
the primary purpose of which does not relate to Taxes. 

(h) Neither the Company nor any of its Subsidiaries has waived any 
statute of limitations in respect of Taxes or agreed to any extension of time with 
respect to an assessment or deficiency for Taxes (other than pursuant to extensions 
of time to file Tax Returns obtained in the ordinary course). 

(i) Neither the Company nor any of its Subsidiaries is the 
beneficiary of any extension of time within which to file any material Tax Return 
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(other than pursuant to extensions of time to file Tax Returns obtained in the 
ordinary course). 

(j) Neither the Company nor any of its Subsidiaries has 
participated in any “listed transaction” within the meaning of U.S. Treasury 
Regulations Section 1.6011-4(b)(2) and, with respect to each transaction in which 
the Company or any of its Subsidiaries has participated that is a “reportable 
transaction” within the meaning of Treasury Regulation § 1.6011-4(b)(1), such 
participation has been properly disclosed on IRS Form 8886 (Reportable 
Transaction Disclosure Statement) and on any corresponding form required under 
state, local or other law. 

(k) Neither the Company nor any of its Subsidiaries is pursuing a 
voluntary disclosure agreement or letter ruling from the IRS (or any comparable 
ruling from any other Governmental Authority).  

(l) There are no Liens for Taxes upon any property or assets of the 
Company or any of its Subsidiaries.  

(m) Neither the Company nor any of its Subsidiaries has been a 
United States real property holding company within the meaning of 
Section 897(c)(2) of the Code during the period specified in 
Section 897(c)(1)(A)(ii) of the Code. 

(n) Neither the Company nor any of its Subsidiaries is a party to 
any gain recognition agreement under Section 367 of the Code and the Treasury 
Regulations thereunder (or any analogous or similar provision of state, local or non-
U.S. Tax Law). 

(o) Neither the Company nor any of its Subsidiaries is subject to 
Tax in any jurisdiction outside the United States by virtue of (i) having a permanent 
establishment or other place of business or (ii) having a source of income in that 
jurisdiction. No claim has ever been made by a Governmental Authority in a 
jurisdiction where the Company or any of its Subsidiaries does not file Tax Returns 
that the Company or such Subsidiary is or may be subject to taxation by that 
jurisdiction. 

(p) The Company and its Subsidiaries have complied in all material 
respects with Section 4501 of the Code and any rules, regulations or guidance 
issued thereunder. 

(q) Neither the Company nor any of its Subsidiaries will be 
required to include or accelerate the recognition of any item in income, or exclude 
or defer any deduction or other tax benefit, in each case in any taxable period (or 
portion thereof) after Closing, as a result of any change in method of accounting, 
closing agreement, intercompany transaction, installment sale, the receipt of any 
prepaid amount, in each case prior to Closing, or as a result of any election under 
Section 965(h) of the Code. 
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(r) The Company and its Subsidiaries have conducted all 
intercompany transactions in material compliance with applicable Law. Any 
transaction between the Company and its Subsidiaries and any Person that is related 
to or under common control with the Company and any applicable Subsidiary, or 
any transaction between such related or commonly controlled Persons, have at all 
times been at arm’s length or otherwise satisfy the requirements of any U.S. federal, 
state, local or non-U.S. Tax law, as the case may be, and the Company and each of 
its Subsidiaries has complied in all material respects with any record keeping or 
documentation requirements in connection with the foregoing. 

(s)  Neither the Company nor any of its Subsidiaries has granted 
any Person any power of attorney that is currently in force with respect to any 
material Tax matter. 

(t) Without regard to this Agreement, neither the Company nor any 
of its Subsidiaries has undergone an “ownership change” within the meaning of 
Section 382(g) of the Code. 

(u) Neither the Company nor any of its Subsidiaries is aware of the 
existence of any fact, or has taken or agreed to take any action, that could 
reasonably be expected to prevent the Merger from qualifying as a “reorganization” 
within the meaning of Section 368(a) of the Code. 

(v) Each bank owned life insurance contract held by Birch Bank, 
including but not limited to those contracts forth in Section 3.10(v) of the Company 
Disclosure Letter, qualifies as a “life insurance contract” within the meaning of 
Section 7702(a) of the Code, and there have been no loans under any of such 
contracts. Birch Bank has complied with proper notice and consent requirements of 
Section 101(j) of the Code with respect to such contracts, and all such contracts 
were excepted from the pro rata interest expense disallowance of Section 264(f) of 
the Code and not subject to pro rata interest disallowance of Section 264(f) of the 
Code. For purposes of Treasury Regulations Section 1.61-22, for each bank owned 
life insurance contract held by Birch Bank that is subject to a split dollar agreement, 
the Company is properly treated as an owner of such contracts, the insured 
employees are properly treated as non-owners of such contracts, and the economic 
benefit of the death benefits due to the employees under such contracts have been 
properly and timely reported to the employees under Treasury Regulations Section 
1.61-22. 

SECTION 3.11. Employee Benefits.  

(a) Section 3.11(a) of the Company Disclosure Letter sets forth a 
true, correct and complete list as of the date of this Agreement of each material 
Company Plan. With respect to each material Company Plan, the Company has 
made available to Parent true, correct and complete copies (to the extent applicable) 
of (i) the plan document or, with respect to any unwritten Company Plan, a written 
description of the terms thereof (or, if appropriate, a form thereof), including any 
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amendments thereto, (ii) the current summary plan descriptions and any summaries 
of material modifications thereto, (iii) the three (3) most recent annual reports 
(Form 5500 Series) filed with the Department of Labor and all attachments and 
exhibits thereto; (iv) each insurance or group annuity contract or policy and 
certificate of coverage, or other funding vehicle; (v) copies of the three (3) most 
recent annual testing (including non-discrimination and coverage) results; (vi) the 
most recent determination letter, advisory letter, or opinion letter issued by the 
Internal Revenue Service, (vii) actuarial reports for the three (3) most recently 
completed plan years, and (viii) all material correspondence received from or 
provided to any Governmental Authority. 

(b) Each Company Plan has been established, maintained, funded, 
operated and administered in all material respects in accordance with its terms and 
applicable Laws, including ERISA and the Code, as applicable.  

(c) Each Company Plan intended to be “qualified” within the 
meaning of Section 401(a) of the Code has received a favorable determination letter 
from the IRS or is entitled to rely upon a favorable opinion or advisory letter issued 
by the IRS, and, to the Knowledge of the Company, there are no circumstances or 
any events that have occurred that could reasonably be expected to adversely affect 
any such qualification status.  

(d) There are no pending, or to the Knowledge of the Company, 
threatened Actions or claims (other than routine claims for benefits) by, on behalf 
of, relating to, or against any Company Plan or any trust related thereto and no 
audit, investigation or other proceeding by a Governmental Authority is pending, 
or to the Knowledge of the Company, threatened with respect to any Company Plan. 

(e) All contributions required to be made with respect to any 
Company Plan by applicable Law, or any Company Plan document or other 
contractual undertaking, have been materially paid or, to the extent not required to 
be made or paid on or before the Closing Date, have been accrued to the extent 
required by the Accounting Standards and the Company’s normal accounting 
practices and, as of the Company Balance Sheet Date, are reflected on the 
Company’s financial statements as at the Company Balance Sheet Date. 

(f) None of the Company, any of its Subsidiaries nor any 
Commonly Controlled Entity maintains, sponsors or contributes to, or has ever 
maintained, sponsored or contributed to, or had any liability (including contingent 
liability) with respect to, any (i) “defined benefit plan” (as defined in Section 3(35) 
of ERISA) or any plan that is or was subject to Title IV or Section 302 of ERISA 
or Sections 412, 430 or 4971 of the Code, (ii) “multiemployer plan” (as defined in 
Sections 3(37) or 4001(a)(3) of ERISA), (iii) any “multiple employer welfare 
arrangement” (as defined in Section 3(40) of ERISA), (iv) “multiple employer 
plan” (within the meaning of Section 210 of ERISA or Section 413(c) of the Code 
or as defined in Section 4063 or 4064 of ERISA) or (v) “voluntary employees 
beneficiary association” (as defined in Section 501(c)(9) of the Code). 
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(g) None of the Company, any of its Subsidiaries nor any 
Commonly Controlled Entity has engaged in any transaction described in Section 
4069, 4204(a) or 4212(c) of ERISA.  

(h) No Company Plan and none of the Company, any of its 
Subsidiaries nor any of its Subsidiaries, has any obligation to provide, benefits or 
coverage in the nature of health, life, disability or other welfare benefits to current 
or former employees of the Company and its Subsidiaries (or any beneficiaries 
thereof) after a termination of employment, other than benefits or coverage required 
to be provided (i) through the end of the month in which termination of employment 
occurs pursuant to the terms of the Company Plan or (ii) under Part 6 of Title I of 
ERISA or Section 4980(B)(f) of the Code or any other applicable Law. 

(i) The Company and its Subsidiaries (i) have complied with the 
requirements of Section 4980B of the Code or Sections 601-609 of ERISA and 
other applicable state continuation coverage laws, in all material respects and (ii) 
have not incurred, and are not reasonably expected to incur, any material excise 
Taxes under Chapter 43 of the Code. 

(j) The Company and its Subsidiaries have complied in all material 
respects with all applicable provisions of the Patient Protection and Affordable Care 
Act of 2010, as amended, and the Health Care and Education Reconciliation Act of 
2010, as amended, to the extent applicable, including the employer shared 
responsibility provisions relating to the offer of “affordable” health coverage that 
provides “minimum essential coverage” to “full-time” employees (as those terms 
are defined in Section 4980H of the Code) and the applicable employer information 
reporting requirements under Sections 6055 and 6056. 

(k) Except as set forth in Section 3.11(k) of the Company 
Disclosure Letter, neither the consummation of the Mergers nor the execution of 
this Agreement will, either alone or in combination with another event, (i) 
accelerate the time of payment or vesting, or increase the amount of compensation 
due to any current or former director, officer or employee of the Company or any 
of its Subsidiaries under any Company Plan or entitle any such individual to any 
payment or cancellation of indebtedness, (ii) cause the Company or any of its 
Subsidiaries to transfer or set aside any assets to fund any benefits under any 
Company Plan; (iii) limit or restrict the right to amend, terminate or transfer the 
assets of any Company Plan on or following the Effective Time; (iv) result in any 
breach or violation of, or default under any Company Plan; or (v) result in any 
payment (whether in cash or property or the vesting of property) to any 
“disqualified individual” (as such term is defined in Treasury Regulations Section 
1.280G-1) that would, individually or in combination with any other such payment, 
constitute an “excess parachute payment” (as defined in Section 280G(b)(1) of the 
Code). 

(l) Neither the Company nor any Subsidiary of the Company 
thereof has any obligation to provide, and no Company Plan or other agreement or 
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arrangement provides any individual with the right to, a gross-up, indemnification, 
reimbursement or other payment for any excise or additional Taxes incurred 
pursuant to Section 409A or Section 4999 of the Code. 

(m) Each Company Plan that is a “nonqualified deferred 
compensation plan” (within the meaning of Section 409A of the Code) is in 
documentary compliance with, and has been operated and administered in all 
material respects in compliance with, Section 409A of the Code. 

(n) No Company Plan is subject to any law of any jurisdiction 
outside of the United States. 

SECTION 3.12. Labor Matters.  

(a) The Company is not and has not ever been a party to or bound 
by any collective bargaining agreement or similar labor agreement with any labor 
union, trade union, works council or other labor association, and the Company is 
not currently negotiating any such labor contract or similar agreement. There have 
been no, and there is no, pending or, to the Knowledge of the Company, threatened 
labor strike, lockout, picketing, slowdown, work stoppage, unfair labor practice 
charge or other similar labor activity or dispute by or with respect to the employees 
of the Company or any of its Subsidiaries. To the Knowledge of the Company, no 
employees of the Company or any of its Subsidiaries have submitted union 
authorization cards seeking to form or join a union, and there is no organizational 
effort currently pending or threatened by, or on behalf of, any labor union to 
organize any employees of the Company or any of its Subsidiaries.  

(b) The Company and each of its Subsidiaries are, and have been, 
in compliance with all applicable Laws relating to labor and employment matters, 
including occupational safety and health standards, terms and conditions of 
employment, payment of wages, classification of employees, equal employment 
opportunity, immigration, human rights, non-discrimination, job protected and paid 
leaves, disability accommodation, pay equity, automated employment tools and 
workers’ compensation, except as would not have a Company Material Adverse 
Effect. 

(c) Except as would not have a Company Material Adverse Effect, 
there are no, and there have been no, Actions against the Company pending or, to 
the Knowledge of the Company, threatened, by any current or former applicant, 
employee, director, officer, or individual independent contractor (collectively 
“Personnel”), or any Governmental Authority, with respect to worker engagement, 
employment or labor practices (including wage and hour matters) or Personnel. 
Except as would not have a Company Material Adverse Effect, there are no, and 
there have been no, Actions against the Company or any of its Subsidiaries pending 
or, to the Knowledge of the Company, threatened to be brought or filed with any 
Governmental Authority, any state or local agency responsible for the prevention 
of unlawful employment practices, or any arbitral or other forum in connection with 
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any current or former employee, consultant, independent contractor, volunteer 
intern, or applicant of the Company or any of its Subsidiaries.  

(d) To the Knowledge of the Company, no current or former 
employee or individual independent contractor of the Company or any of its 
Subsidiaries is in violation of any term of any employment contract, confidentiality, 
noncompetition or other proprietary rights agreement or any other contract relating 
to the right of such Person to be employed by, or provide services to, the Company 
or any of its Subsidiaries.  

(e) Section 3.12(e) of the Company Disclosure Letter contains a 
true, complete and correct listing of the name of, and fees paid or payable to, each 
independent contractor. A copy of each Contract relating to the services provided 
by any such independent contractor to the Company or a Subsidiary has been made 
available to Parent. Except for such compensation as would be paid in the ordinary 
course following Closing and has been accrued on the Closing Financial Statement, 
as of the Closing, all compensation, including wages, commissions, and bonuses, 
payable to all Personnel, independent contractors or consultants of the Company 
and its Subsidiaries for services performed on or before the Closing Date will have 
been paid in full and there shall be no outstanding agreements, understandings or 
commitments with respect to any compensation, commission or bonuses. 

(f) Neither the Company nor any of its Subsidiaries has effectuated 
a “plant closing” (as defined in the United States Worker Adjustment and 
Retraining Notification Act, or any successor federal law or similar applicable Law 
(“WARN”)), affecting any site of employment or one or more facilities or operating 
units within any site of employment or facility of the Company or any of its 
Subsidiaries, and there has not occurred a “mass layoff” (as defined in WARN) 
affecting any site of employment or facility of the Company or any of its 
Subsidiaries. Neither the Company nor any of its Subsidiaries is presently planning 
to effectuate any such “plant closing” or “mass layoff”. 

(g) Except as would not have a Company Material Adverse Effect, 
all employees of the Company and any of its Subsidiaries have the legal right to 
work in the country in which they are employed, and the Company and the 
Subsidiaries have complied in all material respects with all of their obligations in 
this regard. 

(h) As of the date of this Agreement, no executive or employee of 
the Company or any of its Subsidiaries with a title at or above senior vice president 
has provided notice to his or her supervisor of the voluntary termination of his or 
her employment with the Company or such Subsidiary within the next six (6) 
months. 

SECTION 3.13. Environmental Matters. Except as would not reasonably be 
expected to have a Company Material Adverse Effect:  
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(a) To the Knowledge of the Company, the Company and each of 
its Subsidiaries are, and have been, in compliance with all applicable 
Environmental Laws, and to the Knowledge of the Company, neither the Company 
nor any of its Subsidiaries has received any written notice alleging that the 
Company or any of its Subsidiaries is in violation of or has liability under any 
Environmental Law. 

(b) There is no Action under or pursuant to any Environmental Law 
that is pending or, to the Knowledge of the Company, threatened against the 
Company or any of its Subsidiaries.  

(c) To the Knowledge of the Company, neither the Company nor 
any of its Subsidiaries is conducting or funding or has been identified as responsible 
for any cleanup or other remedial activities pursuant to Environmental Laws as a 
result of any Release, spill or disposal of any Hazardous Materials. 

(d) To the Knowledge of the Company, there has been no Release 
of any Hazardous Materials on, at, under or from any Owned Real Property or 
Leased Real Property by the Company or its Subsidiaries or any other Person in 
violation of Environmental Laws or in a manner that could reasonably be expected 
to give rise to liability of the Company or any of its Subsidiaries under 
Environmental Laws. 

(e) To the Knowledge of the Company, neither the Company nor 
any of its Subsidiaries has assumed or provided indemnity against any liability of 
any other Person under any Environmental Laws, including any obligation for 
corrective or remedial action. 

SECTION 3.14. Intellectual Property.  

(a) Section 3.14(a) of the Company Disclosure Letter lists, as of 
the date of this Agreement, all Owned Company Intellectual Property that is 
Registered Intellectual Property. Except as set forth in Section 3.14(a) of the 
Company Disclosure Letter, all of the Registered Intellectual Property required to 
be identified in Section 3.14(a) of the Company Disclosure Letter is subsisting, 
valid and enforceable. Except as set forth in Section 3.14(a) of the Company 
Disclosure Letter, all necessary registration, maintenance, and renewal fees 
currently due in connection with Registered Intellectual Property required to be 
identified in Section 3.14(a) of the Company Disclosure Letter have been paid and 
all necessary documents, recordations, and certificates in connection with such 
Registered Intellectual Property have been filed with the relevant Governmental 
Authorities for the purposes of prosecuting, establishing ownership and 
maintaining such Registered Intellectual Property in the name of the Company or 
one of its Subsidiaries. There are no oppositions, cancellations, invalidity 
proceedings, interferences or re-examination proceedings presently pending or, to 
the Knowledge of the Company, threatened with respect to the Registered 
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Intellectual Property required to be identified in Section 3.14(a) of the Company 
Disclosure Letter. 

(b) The Company or one of its Subsidiaries owns or is licensed, 
pursuant to a valid, written license agreement, to use all Business Intellectual 
Property reasonably necessary to conduct the business of the Company and its 
Subsidiaries (taken as a whole) as conducted as of the date hereof. The Company 
and each of its Subsidiaries has complied in all material respects with the applicable 
license terms for all Business Intellectual Property that is licensed from a third-
party, including licensing a sufficient number of “seats,” “users” or other usage 
metrics to account for the use of any licensed Intellectual Property. The Company 
and its Subsidiaries are the sole and exclusive owners of the Owned Company 
Intellectual Property (including the Registered Intellectual Property required to be 
identified in Section 3.14(a) of the Company Disclosure Letter), free and clear of 
all Liens other than Permitted Liens. 

(c) Neither the Company nor any of its Subsidiaries owns any 
material Proprietary Software and no material Proprietary Software has been or is 
being developed or created by or on behalf of the Company or any of its 
Subsidiaries.  

(d) The Business Intellectual Property comprises, all of the 
Intellectual Property used in and necessary to conduct the Company’s and its 
Subsidiaries’ business in the same manner as conducted by the Company and its 
Subsidiaries immediately prior to the Closing. Except for any notices or consents 
to third parties noted in Section 3.03(d) of the Company Disclosure Letter with 
respect to Business Intellectual Property that is licensed from a third-party, the 
execution, delivery and performance of this Agreement and the consummation of 
the Transactions, and the compliance with the provisions of this Agreement do not 
and will not, in any material respect, conflict with, alter or impair any of the rights 
of the Company or any of its Subsidiaries in any Business Intellectual Property or 
the validity, enforceability, use, right to use, ownership, priority, duration, scope or 
effectiveness of any Business Intellectual Property. All Business Intellectual 
Property will be owned by or licensed for use by the Company or its Subsidiaries 
immediately after the Closing on substantially the same terms and conditions as 
immediately prior to the Closing.  

(e) The Company and its Subsidiaries have used commercially 
reasonable measures, consistent with accepted industry practices, to protect, 
preserve and maintain the secrecy and confidentiality of Trade Secrets included in 
the Business Intellectual Property.  Without limiting the generality of the foregoing, 
except as set forth on Section 3.14(e) of the Company Disclosure Letter, each 
former and current employee and contractor of the Company or any of its 
Subsidiaries who has created, contributed to or had access to any portion of the 
material confidential information, Trade Secrets, or Business Intellectual Property 
has executed a written Contract (i) assigning to the Company or one of its 
Subsidiaries all right, title and interest (including in all Intellectual Property) that 
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the employee or contractor has therein, except where the Company or one of its 
Subsidiaries owns such Intellectual Property by operation of Law, and (ii) requiring 
the employee or contractor to maintain the confidentiality of all such confidential 
information, Trade Secrets, and Business Intellectual Property. 

(f) Except as would not, individually or in the aggregate, be 
material and adverse to the Company and its Subsidiaries, taken as a whole, the 
Company and its Subsidiaries, the Owned Company Intellectual Property and the 
operation of the Company or any of its Subsidiaries has not and does not infringe, 
misappropriate, dilute or otherwise violate any Intellectual Property of any other 
Person. Except as set forth in Section 3.14(f) of the Company Disclosure Letter and 
except as would not, individually or in the aggregate, be material and adverse to the 
Company and its Subsidiaries, taken as a whole, no adverse third-party Actions are 
pending or, to the Knowledge of the Company, threatened in writing against the 
Company or any of its Subsidiaries (i) challenging the ownership, validity, 
registrability, enforceability or use by the Company or any of its Subsidiaries of 
any Owned Company Intellectual Property or (ii) alleging that the operation of the 
business of the Company and its Subsidiaries (taken as a whole) as conducted as of 
the date hereof is infringing, misappropriating or otherwise violating the 
Intellectual Property of any Person.   

(g) Except as could not reasonably be expected to be, individually 
or in the aggregate, material and adverse to the Company or any of its Subsidiaries, 
to the Knowledge of the Company, no Person has infringed, misappropriated or 
otherwise violated the rights of the Company or any of its Subsidiaries with respect 
to any Business Intellectual Property. Except as could not reasonably be expected 
to be, individually or in the aggregate, material and adverse to the Company or any 
of its Subsidiaries, none of the Business Intellectual Property is subject to any order 
that restricts or otherwise prevents the use thereof by the Company or any of its 
Subsidiaries. 

(h) To the Knowledge of the Company, the Company and its 
Subsidiaries (i) have used all Generative AI Tools in material compliance with the 
license terms and conditions applicable to such tools, including any terms imposed 
by the third-party providers of such tools and with Privacy, Data Security and AI 
Requirements, (ii) have not entered, and have not permitted the entry of, any Trade 
Secrets, confidential information, or other proprietary data of any of the Company 
and its Subsidiaries into any Generative AI Tool in a manner that would result in 
the loss of confidentiality or Trade Secret protection of such information, and (iii) 
have not used any Generative AI Tool to develop, generate, or assist in the 
development of any portion of the Owned Company Intellectual Property. 

SECTION 3.15. Data Privacy and Technology; Information Security.  

(a) The Company and each of its Subsidiaries, and with respect to 
the Processing of Company Data, to the Knowledge of Company, its Data 
Processors, have materially complied at all times with all applicable Privacy, Data 
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Security and AI Requirements. The Company and its Subsidiaries have in place 
Contracts with all Data Processors to ensure that the Data Processor maintains the 
confidentiality and security of the Company Data and materially complies at all 
times with Privacy, Data Security and AI Requirements, and such Contracts include 
Processing provisions as required under Privacy, Data Security and AI 
Requirements.  

(b) Except as disclosed on Section 3.15(b) of Company’s 
Disclosure Letter, since January 1, 2023, the Company and its Subsidiaries and, to 
the Knowledge of the Company, its Data Processors have not suffered and are not 
suffering a Security Incident, and have not been and are not required to notify any 
Person of any Security Incident, that has caused or would be reasonably expected 
to cause any (i) substantial disruption or interruption in or to the use of Company 
IT Assets, Company Data or the conduct of the business or operations of Company 
or any of its Subsidiaries; or (ii) material loss, destruction, damage or harm of or to 
Company or any of its Subsidiaries or their respective Company IT Assets, 
Company Data, operations, personnel, property or other assets.  The Company and 
its Subsidiaries currently take, and have taken, all reasonable actions, consistent 
with applicable industry practices, including implementation and maintenance of 
administrative, physical and technical controls, to protect the integrity and security 
of the Company IT Assets and the data and other information stored thereon.  

(c) The Company IT Assets operate and perform as required to 
permit the Company and its Subsidiaries to conduct the business of the Company 
and its Subsidiaries (taken as a whole). Without limiting the foregoing, the 
Company IT Assets are in all material respects adequate and sufficient (including 
with respect to capacity, scalability and ability to process current and anticipated 
peak volumes in a timely manner) for the conduct and operation of the business of 
the Company as currently conducted.  The Company and its Subsidiaries have 
established a written information security program that is appropriately 
implemented and maintained, and there have been no material violations of the 
program. The Company has assessed and tested the program on a no less than 
annual basis; and has remediated or scheduled for remediation all critical and high 
risks and vulnerabilities.  The Company and its Subsidiaries have taken 
commercially reasonable steps and implemented commercially reasonable 
safeguards, consistent with applicable Industry Security Standards, designed to 
protect the Company IT Assets from unauthorized access and, to the Knowledge of 
the Company, the Company IT Assets do not contain any disabling codes or 
instructions, spyware, Trojan horses, worms, viruses or other Software routines that 
permit or cause material unauthorized access to, or material unauthorized 
disruption, impairment, disablement or destruction of, IT Assets. 

(d) Except as set forth in Section 3.03(d) of the Company 
Disclosure Letter, neither the execution, delivery or performance of this Agreement 
nor any of the other agreements contemplated by this Agreement, nor the 
consummation of any of the transactions contemplated by this Agreement or any 
such other agreements violate any Privacy, Data Security and AI Requirements. All 



 

38 
 

Company Data will continue to be available for Processing following the Closing 
on substantially the same terms and conditions as existed immediately before the 
Closing.  

(e) No Person (including any Governmental Authority) has 
commenced any action relating to Company’s or any of its Subsidiaries’ 
compliance with Privacy, Data Security and AI Requirements, including with 
respect to the collection, use, transfer, sharing, storage, or disposal of Personal 
Information maintained by or on behalf of Company or any of its Subsidiaries, or 
to the Knowledge of the Company, threatened any such action, or made any 
complaint, investigation, or inquiry relating to such practices. The Company 
maintains, and has maintained, cyber liability insurance with reasonable coverage 
limits. 

SECTION 3.16. Property.  

(a) Owned Real Property. 

(i) Section 3.16(a)(i) of the Company Disclosure 
Letter lists, as of the date of this Agreement, a true, correct and 
complete list of the street address and vested owner of each Owned 
Real Property. The Company or one of its Subsidiaries has fee 
simple title in each Owned Real Property, free and clear of all Liens 
(other than Permitted Liens). At or prior to Closing, the Title 
Company or the Company, as applicable, will deliver to Parent 
copies of all deeds and other instruments (as recorded) by which the 
Company or a Subsidiary acquired such Owned Real Property, title 
insurance policies, surveys, property condition reports and 
appraisals to the extent in the possession and control of the 
Company or a Subsidiary and relating to the Owned Real Property 
will be made available to Parent or its agents. 

(ii) No Owned Real Property is subject to any sales 
contract, purchase option, right of first refusal, right of first offer, 
similar agreement or other contractual obligation to sell, assign or 
dispose of any of the Owned Real Property, or any portion thereof 
or interest therein to any Person. Except as otherwise provided in 
Section 3.16(a)(ii) of the Company Disclosure Letter, the Company 
or a Subsidiary is in possession of the Owned Real Property and has 
not leased, licensed, subleased or otherwise granted the right to use, 
operate or occupy any parcel or any portion of any Owned Real 
Property to any other Person. To the Knowledge of Company, 
neither the Company nor any Subsidiary has received written notice 
from any owner of real property immediately contiguous to the 
Owned Real Property alleging boundary disputes or disputes related 
to impairment of the Company’s or any Subsidiary’s access to and 
from the Owned Real Property. 
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(iii) Except as otherwise provided in Section 
3.16(a)(iii) of the Company Disclosure Letter, neither the Company 
nor any of its Subsidiaries is a party to any Contract or option to 
purchase any real property or interest therein that has not closed as 
of the Closing Date. 

(iv) Except as set forth on Section 3.16(a)(iv) of the 
Company Disclosure Letter, neither the Company nor any of its 
Subsidiaries leases or grants any Person the right to use, operate or 
occupy all or any part of any Owned Real Property. 

(v) As of the date of this Agreement, the Company 
does not own or otherwise possess any OREO. 

(b) Leased Real Property. 

(i) Section 3.16(b) of the Company Disclosure Letter 
lists, as of the date of this Agreement, a true, correct and complete 
list of each Company Lease, including the address of each Leased 
Real Property, the landlord and tenant under each Company Lease. 
The Company or one of its Subsidiaries has a valid, binding and 
enforceable leasehold, subleasehold or license interest (as tenant, 
subtenant or licensee) in, and enjoys peaceful and undisturbed 
possession of, each Leased Real Property, free and clear of all Liens 
(other than Permitted Liens), subject to the terms of the applicable 
Company Lease. Each Company Lease is in full force and effect, 
legal, valid and binding on the parties thereto, and enforceable in 
accordance with its terms. Except as set forth in Section 3.16(b)(i) 
of the Company Disclosure Letter, there are no subleases, licenses 
or similar agreements granting to any Person other than the 
Company or any of its Subsidiaries the right to use or occupy any 
Leased Real Property. To the Knowledge of the Company, each of 
the Company and its Subsidiaries is in compliance in all material 
respects with the terms of all Company Leases. Neither the 
Company nor any of its Subsidiaries has assigned, transferred or 
pledged any interest in any of the Company Leases. 

(ii) As of the date hereof, to the Knowledge of the 
Company, neither the Company nor any of its Subsidiaries has 
received any written notice from any counterparty under any 
Company Lease of, nor does the Company nor any of its 
Subsidiaries have Knowledge of the existence of, any default, event 
or circumstance that, with or without notice, lapse of time, or both, 
would constitute a default under any of the Company Leases, or 
would permit termination, cancelation, material modification or 
acceleration of rent under such Company Lease. 
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(iii) Except as otherwise provided in Section 
3.16(b)(iii), (A) all rent, charges or other material payments due 
pursuant to each Company Lease have been paid, and there are no 
deferred payments of rent or other amounts that remain unpaid; (B) 
no security deposit or portion thereof deposited pursuant to the terms 
of a Company Lease has been applied in respect of a breach or 
default that has not been redeposited in full; and (C) to the 
Knowledge of the Company, there are no unpaid tenant obligations, 
commissions or other amounts payable to or on behalf of any 
brokers, finders, agents or similar parties in connection with the 
current term of any Company Lease. 

(c) Owned and Leased Real Property. 

(i) The Real Property constitutes all of the real 
property used and occupied by the Company and its Subsidiaries for 
the operation of the Company’s business as currently conducted. 
Except as otherwise provided in Section 3.16(c)(i), to the 
Knowledge of the Company, each Owned Real Property is in 
compliance with applicable laws (including federal, state, local or 
other governmental building, zoning, health, safety and other land 
use or governmental Laws, regulations and ordinances, certificates 
of occupancy, covenants, conditions, restrictions, easements of 
record, if any, licenses, permits and agreements); provided, however 
the Company makes no representation or warranty with respect to 
compliance with the requirements of the Americans with 
Disabilities Act. 

(ii) Except as otherwise provided in Section 
3.16(c)(ii), to the Knowledge of Company, neither the Company nor 
any Subsidiary has received any written notice, affecting any of the 
Owned Real Property, of any pending or threatened condemnation, 
eminent domain, taking, transfer in lieu thereof or other similar 
proceeding by any Governmental Authority, or any zoning, building 
code, or other moratorium legal proceeding to impose any special 
assessment. 

(iii) To the Knowledge of the Company and its 
Subsidiaries, all buildings, improvements, fixtures, buildings 
systems and equipment, and all components thereof, located on the 
Real Property are in good operating condition and repair (normal 
wear and tear excepted) in all material respects and are fit and 
sufficient for use in the ordinary course of the Company’s business 
as currently conducted and no significant repairs thereof are 
required. None of the Real Property has been damaged or destroyed 
by fire or other casualty that has not been restored or not in the 
process of being restored. 
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SECTION 3.17. Contracts.  

(a) Section 3.17(a) of the Company Disclosure Letter sets forth a 
true, correct and complete list, as of the date of this Agreement, of each Material 
Contract. For purposes of this Agreement, “Material Contract” means any Contract 
(but excluding this Agreement and any Company Plan) to which the Company or 
any of its Subsidiaries is a party or by which the Company or any of its Subsidiaries 
or any of their respective properties or assets is bound that:  

(i) governs the formation, creation, operation, 
governance, economics or control of any joint venture, strategic 
alliance, partnership or other similar arrangement or any sharing of 
profits, losses, costs or liabilities with any other Person; 

(ii) provides for indebtedness for borrowed money of 
the Company or any of its Subsidiaries or the guarantee by such 
entities of any such obligation having an outstanding or committed 
amount in excess of $100,000, other than (A) indebtedness solely 
between or among any of the Company and its Subsidiaries, 
(B) letters of credit, bank guarantees, security or performance bonds 
or similar credit support instruments, overdraft facilities or cash 
management programs, in each case issued, made or entered into in 
the ordinary course of business or (C) evidencing deposit liabilities, 
purchases of federal funds, fully secured repurchase agreements, 
advances and loans from the Federal Home Loan Bank, and trade 
payables, in each case, made or entered into in the ordinary course 
of business; 

(iii) is a capital lease with a lease liability in excess of 
$100,000;  

(iv) relates to the acquisition or disposition of any 
business, assets or properties (whether by merger, sale of stock, sale 
of assets or otherwise) for aggregate consideration under such 
Contract in excess of $100,000 pursuant to which any earn-out, 
indemnification or deferred or contingent payment obligations 
remain outstanding that would reasonably be expected to involve 
payments by or to the Company or any of its Subsidiaries of more 
than $100,000 after the date hereof, excluding, (A) acquisitions or 
dispositions of assets that are obsolete, worn out, surplus or no 
longer used or useful in the conduct of business of the Company or 
its Subsidiaries or (B) repurchases by the Company of Company 
Common Stock; 

(v) is a Company Lease; 
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(vi) is a Contract relating to any pending acquisition 
or disposition of real property; 

(vii) is a Contract requiring or granting any options, 
rights of first offer, rights of first refusal or similar rights in any Real 
Property; 

(viii) includes remaining obligations for the Company 
to make any capital expenditure in an amount in excess of $100,000 
in any calendar year;  

(ix) is with any Governmental Authority where (A) (1) 
the Governmental Authority is the customer or other commercial 
party and (2) such Contract involves annual payments in excess of 
$100,000 or (B) such Contract imposes material obligations on the 
Company or any of its Subsidiaries;  

(x) (A) contains provisions that prohibit or restrict in 
a material respect the Company or any of its Subsidiaries (or Parent 
or its Affiliates after the Effective Time) from competing in or 
conducting any line of business, grants a right of exclusivity or 
“most favored nation” status to, or requires the conduct of business 
on a preferential basis with, any Person, or prevents or restricts in 
any material respect the Company or any of its Subsidiaries (or 
Parent or its Affiliates after the Effective Time) from entering, 
operating or soliciting employees in any geographic territory, other 
than license agreements for Intellectual Property limiting the 
Company’s and its Subsidiaries’ use of such Intellectual Property to 
specified fields of use or (B) grants to any Person any right of first 
refusal or right of first offer with respect to any material business, 
securities or assets of the Company or any of its Subsidiaries; 

(xi) is between the Company or any Subsidiary, on the 
one hand, and (A) any officer or director thereof, or (B) to the 
Knowledge of the Company, any (1) record or beneficial owner of 
five percent (5%) or more of any class of voting securities of the 
Company (as such term is defined for purposes of the BHC Act), (2) 
Affiliate or family member of any such officer, director or record or 
beneficial owner, or (3) any other Affiliate of the Company or any 
of its Subsidiaries, on the other hand, except those of a type available 
to employees of the Company generally or pursuant to any Company 
employee benefit plan;  

(xii) is entered into by Birch Bank with any Person that 
provides software application programming interfaces or other 
technology or methods through which such vendor markets, 
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supports, or makes available services offered by Birch Bank to such 
Person’s or Birch Bank’s customers; 

(xiii) is with each Top Vendor; 

(xiv) relates to the Company’s or any of its 
Subsidiaries’ ownership of or investment in any business or 
enterprise (including investments in joint ventures, partnership 
arrangements and minority equity investments) other than any 
investments or business enterprises that are wholly owned by the 
Company or any of its Subsidiaries;  

(xv) provides for or relates to any interest, currency or 
hedging, derivatives or similar Contracts or arrangements;  

(xvi) is a collective bargaining agreement, labor union 
contract, trade union agreement or other Contract with any labor 
union, labor organization, works council or similar staff 
representative body; 

(xvii) subject to Section 8.19, relates to the settlement of 
or resolution of any current or former Action (A) with, against or by 
any Governmental Authority, (B) that materially restricts or imposes 
obligations upon the Company or its Subsidiaries, taken as a whole, 
or (C) which would require the Company or any of its Subsidiaries 
to pay consideration of more than $100,000 after the date of this 
Agreement;  

(xviii) relates to the acquisition, sale, transfer, or 
disposition by the Company or any of its Subsidiaries of any 
material assets or properties, or of the operating business or the 
Equity Interests of the Company, any of its Subsidiaries or in any 
other Person; 

(xix) is a power of attorney; 

(xx) provides for the payment of any cash or other 
compensation or benefits upon the consummation of the transactions 
contemplated by this Agreement; 

(xxi) the Company or any of its Subsidiaries has 
advanced or loaned in excess of $100,000 to any other Person, other 
than any advances or loans made by Birch Bank in the ordinary 
course of business;  

(xxii) is a settlement, conciliation, leniency or similar 
agreement;  
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(xxiii) is a confidentiality agreement or non-disclosure 
agreement that is still in effect;  

(xxiv) is with any Governmental Authority not made in 
the ordinary course of business;  

(xxv) purports to be binding on Affiliates of the 
Company (other than the Company’s Subsidiaries);  

(xxvi) (A) pursuant to which any material Intellectual 
Property is licensed to the Company or any of its Subsidiaries or 
under which any material Intellectual Property has been or is 
anticipated to be developed by or for the Company or any of its 
Subsidiaries, or (B) pursuant to which the Company or any of its 
Subsidiaries has granted to any Person any right or interest in any 
material Business Intellectual Property, in each case, excluding (1) 
licenses to Off-the-Shelf Software; (2) non-exclusive licenses 
granted by the Company or its Subsidiaries to customers in the 
ordinary course of business and on standard, non-negotiated terms; 
(3) Contracts under which a non-exclusive license to Intellectual 
Property is merely incidental to the transaction contemplated in such 
Contract; and (4) confidentiality and non-disclosure agreements 
entered into in the ordinary course of business; or 

(xxvii) is otherwise material to the Company or any of its 
Subsidiaries whether or not entered into in the ordinary course of 
business. 

(b) Except with respect to any Contract that has expired in 
accordance with its terms, been terminated or replaced prior to the date hereof, 
(i) subject to the Bankruptcy and Equity Exception, each Material Contract is valid 
and binding on the Company or any of its Subsidiaries to the extent such Person is 
a party thereto, as applicable, and to the Knowledge of the Company, each other 
party thereto, and is in full force and effect, except where the failure to be valid, 
binding or in full force and effect would not, individually or in the aggregate, 
reasonably be expected to be material and adverse to the Company and its 
Subsidiaries, taken as a whole, (ii) the Company and each of its Subsidiaries, and, 
to the Knowledge of the Company, any other party thereto, have performed all 
obligations required to be performed by it under each Material Contract, except 
where such nonperformance would not, individually or in the aggregate, reasonably 
be expected to be material and adverse to the Company and its Subsidiaries, taken 
as a whole, (iii) neither the Company nor any of its Subsidiaries have received 
written or, to the Knowledge of the Company, oral notice of the existence of any 
breach or default on the part of the Company or any of its Subsidiaries under any 
Material Contract, except where such breach or default would not, individually or 
in the aggregate, reasonably be expected to be material to the Company and its 
Subsidiaries, taken as a whole, (iv) to the Knowledge of the Company, no 
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counterparty under any Material Contract is in breach or default thereof, except 
where such breach would not, individually or in the aggregate, reasonably be 
expected to be material to the Company and its Subsidiaries, taken as a whole, and 
(v) no counterparty to a Material Contract has notified the Company or its 
Subsidiaries that it intends to terminate or not renew a Material Contract, except 
where such breach or default would not, individually or in the aggregate, reasonably 
be expected to be material to the Company and its Subsidiaries, taken as a whole. 
There exists no default or event of default or, to the Knowledge of the Company, 
event, occurrence, condition or act with respect to the Company or any of its 
Subsidiaries or, to the Knowledge of the Company, with respect to any other 
contracting party, which (with or without notice or lapse of time or both) would 
reasonably be expected to (A) become a default or event of default under any 
Material Contract or (B) give any third party (w) the right to declare a default or 
exercise any remedy under any Material Contract, (x) the right to a rebate, 
chargeback, refund, credit, penalty or change in delivery schedule under any 
Material Contract, (y) the right to accelerate the maturity or performance of any 
obligation of the Company or any of its Subsidiaries under any Material Contract, 
or (z) the right to cancel, terminate or modify in any material respect any Material 
Contract (it being understood that any modifications to payment terms or the 
duration of any Material Contract shall be deemed material).  Neither the Company 
nor any of its Subsidiaries has assigned, delegated or otherwise transferred to any 
Person any of its rights, title or interest under any such Material Contract. 

(c) As of the date hereof, except as set forth in Section 3.17(b) of 
the Company Disclosure Letter, the Company has made available to Parent true, 
correct and complete copies of the Material Contracts, together with all 
amendments, exhibits, attachments, waivers or other changes.  Except as set forth 
on Section 3.17(c) of the Company Disclosure Letter, all Material Contracts to 
which the Company or any of its Subsidiaries is a party, by which the Company or 
any of its Subsidiaries or any of its or their assets or properties are bound, or in 
respect of which the Company or any of its Subsidiaries receives revenue, in each 
case that are required to be disclosed under this Agreement, are in written form. 

SECTION 3.18. Top Vendors. 

(a) Section 3.18 of the Company Disclosure Letter sets forth a true, 
correct and complete list of the top twenty (20) vendors (each, a “Top Vendors”) 
by the aggregate dollar amount of payments to or from, as applicable, such supplier 
during calendar years 2024 and 2025 and the two (2) months ended February 28, 
2026. Section 3.18 of the Company Disclosure Letter also sets forth, for each such 
supplier, the aggregate payments from such Person to the Company and its 
Subsidiaries during such periods. 

(b) Except as would not, individually or in the aggregate, 
reasonably be expected to be material to the Company and its Subsidiaries, taken 
as a whole, in the three (3) years prior to the date of this Agreement, (i) there has 
been no termination of or a failure to renew the business relationship of the 
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Company or its Subsidiaries with any Top Vendor, (ii) there has been no change in 
the material terms of the business relationship of the Company or any of its 
Subsidiaries with any Top Vendor, and (iii) no Top Vendor has notified the 
Company or any of its Subsidiaries that it intends to terminate, not renew or change 
the pricing or other terms of its business. 

SECTION 3.19. Insurance. The Company and its Subsidiaries own or hold 
policies of insurance (including, with respect to Birch Bank, a fidelity bond complying with OCC 
regulations), in amounts providing reasonably adequate coverage against all risks customarily 
insured against by companies in similar lines of business as the Company and its Subsidiaries. All 
such insurance policies are in full force and effect except for any expiration thereof in accordance 
with the terms thereof and all premiums and other payments due on such insurance policies have 
been paid in full. As of the date hereof, no written notice of cancellation or modification has been 
received other than in connection with renewals in the ordinary course of business, and to the 
Knowledge of the Company, no termination of any such policies is threatened. There are no 
material claims pending under any of the insurance policies for which coverage has been denied 
or disputed by the applicable insurance carrier or for which a carrier has provided a notice of 
reservation of rights. There is no existing default or, to the Knowledge of Company, event which, 
with the giving of notice or lapse of time or both, would constitute a default by any insured under 
such insurance policies. The Company has made available to Parent a list of, and true and correct 
copies of, all material insurance policies and fidelity bonds relating to the assets, business, 
operations, employees, officers or directors of the Company and its Subsidiaries. 

SECTION 3.20. No Rights Agreement; Anti-Takeover Provisions.  

(a) The Company is not party to a stockholder rights agreement, 
“poison pill” or similar anti-takeover agreement or plan. 

(b) Assuming the accuracy of the representations and warranties 
set forth in Section 4.13, as a result of the approval by the Board of Directors of the 
Company referred to in Section 3.03(b), no “business combination”, “control share 
acquisition”, “fair price”, “moratorium” or other anti-takeover Law (each, a 
“Takeover Law”) applies or will apply to the Company pursuant to this Agreement 
or the Transactions. 

SECTION 3.21. Community Reinvestment Act Performance. Birch Bank is an 
“insured depository institution” as defined in the Federal Deposit Insurance Act and applicable 
regulations thereunder, has received a Community Reinvestment Act rating of “satisfactory” or 
better in its most recently completed performance evaluation, and Birch Bank has no Knowledge 
of the existence of any fact or circumstance or set of facts or circumstances which could reasonably 
be expected to result in Birch Bank having its current rating lowered such that it is no longer 
“satisfactory” or better. 

SECTION 3.22. Agreements with Governmental Authorities. Subject in all cases 
to Section 8.19, neither the Company nor any of its Subsidiaries is subject to any cease-and-desist 
or other order or formal or informal enforcement action issued by, or is a party to any written 
agreement, consent agreement, memorandum of understanding or settlement with, or is a party to 
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any commitment letter, safety and soundness compliance plan, or similar undertaking to, or is 
subject to any Judgment or directive by, or has been ordered to pay any civil money penalty by, or 
has been a recipient of any supervisory letter from, or has adopted any policies, procedures or 
board resolutions at the request, direction or suggestion of any, Governmental Authority that 
currently restricts in any respect the conduct of its business or that in any manner relates to its 
capital adequacy, liquidity management, its ability to pay dividends, its credit or risk management 
policies, its management, its business, or Birch Bank’s acceptance of brokered deposits (each, 
whether or not set forth in the Company Disclosure Letter, a “Birch Regulatory Agreement”), nor 
has the Company or any of its Subsidiaries been advised in writing or, to the Knowledge of the 
Company, orally, by any Governmental Authority that Birch Bank is in troubled condition or that 
the Governmental Authority is considering issuing, initiating, ordering, or requesting any such 
Birch Regulatory Agreement. 

SECTION 3.23. Investment Securities. 

(a) The Company and each of its Subsidiaries has good title in all 
material respects to all securities and commodities owned by it (except those sold 
under repurchase agreements, pledged to secure deposits of public funds, 
borrowings of federal funds or borrowings from the Federal Reserve Banks or 
Federal Home Loan Banks or held in any fiduciary or agency capacity), free and 
clear of any Lien, except (i) as set forth in the financial statements of the Company, 
and (ii) to the extent such securities or commodities are pledged in the ordinary 
course of business to secure obligations of the Company and its Subsidiaries. Such 
securities are valued on the books of the Company in accordance with the 
Accounting Standards. 

(b) The Company and each of its Subsidiaries employs, to the 
extent applicable, investment, securities, risk management and other policies, 
practices and procedures that Company believes are prudent and reasonable in the 
context of their respective businesses, and to the Knowledge of the Company, the 
Company and each of its Subsidiaries is, and have, since January 1, 2023, been in 
compliance with such policies, practices and procedures in all material respects. 

SECTION 3.24. Derivative Instruments and Transactions. All Derivative 
Transactions whether entered into for the account of the Company or any of its Subsidiaries or by 
the Company or any of its Subsidiaries for the account of a customer of the Company or any of its 
Subsidiaries (a) were entered into in the ordinary course of business and in accordance with 
applicable rules, regulations and policies of all applicable Governmental Authorities, (b) are legal, 
valid and binding obligations of the Company or any of its Subsidiaries party thereto and, to the 
Knowledge of the Company, each of the counterparties thereto, and (c) are in full force and effect 
and enforceable in accordance with their terms, subject to the Bankruptcy and Equity Exception. 
The Company and each of its Subsidiaries and, to the Knowledge of the Company, the 
counterparties to all such Derivative Transactions, have duly performed, in all material respects, 
their obligations thereunder to the extent that such obligations to perform have accrued. To the 
Knowledge of the Company, there are no material breaches, violations or defaults or allegations 
or assertions of such by any party pursuant to any such Derivative Transactions. The financial 
position of the Company and its Subsidiaries on a consolidated basis under or with respect to each 
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such Derivative Transaction has been reflected in the books and records of the Company and its 
Subsidiaries in accordance with the Accounting Standards. 

SECTION 3.25. Loan Matters.  

(a) The Company has made available for Parent’s review in writing 
(which shall include the review of electronic records) true, complete and correct 
information regarding the Loans as of March 31, 2026, including: (i) the borrower, 
(ii) the maximum credit limit, (iii) the commitment amount, (iv) the maturity date, 
(v) the outstanding principal balance, (vi) the applicable interest rate, (vii) the 
accrued and unpaid interest, (viii) the amount such Loan is overadvanced relative 
to any applicable borrowing base or other sub-limit provided for (if any), as 
applicable, and (ix) whether the borrower is in default under any of the applicable 
Loan Documents, or whether the Loan is (A) on a non-accrual status or (B) 
classified as a Criticized Loan. 

(b) Each Loan currently outstanding (i) is evidenced by notes, 
agreements or other evidences of indebtedness that are true, complete and what they 
purport to be, (ii) to the extent secured, has been secured by valid Liens which have 
been perfected and (iii) is a legal, valid and binding obligation of the obligor named 
therein, and assuming due authorization, execution and delivery thereof by such 
obligor or obligors, enforceable in accordance with its terms (except as may be 
limited by the Bankruptcy and Equity Exception). The notes or other credit or 
security documents with respect to each such outstanding Loan were in compliance 
in all material respects with all applicable Laws at the time of origination or 
purchase by the Company or any of its Subsidiaries and are true, complete and 
correct in all material respects. To the Knowledge of the Company, none of the 
Loans is subject to any material offset or claim of offset and the aggregate loan 
balances in excess of Birch Bank’s allowance for loan and lease losses are, based 
on past loan experience and as determined in accordance with applicable 
accounting and regulatory requirements, collectible in accordance with their terms 
and all uncollectible loans have been charged off. Birch Bank has not engaged in 
fraud or made any material and intentional misrepresentation with respect to any 
Loan.  Notwithstanding anything to the contrary contained in this Agreement, the 
Company makes no representation or warranty with respect to (a) the collectability 
or financial ability of any borrower or guarantor to pay any Loan, other than the 
representations made herein regarding the existence of and adherence to Birch 
Bank’s underwriting and lending policies and applicable lending Laws, or (b) the 
sufficiency of the amount of collateral with respect to any Loan, but, for the 
avoidance of doubt, not the priority or perfection of any security interest or similar 
legal rights with respect to such collateral. 

(c) Each outstanding Loan (including Loans held for resale to 
investors) was solicited and originated, and is and has been administered and, where 
applicable, serviced, and the relevant Loan files are being maintained, in all 
material respects in accordance with the relevant notes or other credit or security 
documents, the Company and its Subsidiaries’ loan policies, the Company and its 
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Subsidiaries’ written underwriting standards (including the Company’s credit 
policy) (and, in the case of Loans held for resale to investors, the underwriting 
standards, if any, of the applicable investors), the Company’s origination 
procedures and exceptions processes and with all applicable requirements of Laws. 

(d) Except as set forth in Section 3.25(d) of the Company 
Disclosure Letter, none of the Contracts pursuant to which the Company or any of 
its Subsidiaries has sold Loans or pools of Loans or participations in Loans or pools 
of Loans contains any obligation to repurchase such Loans or interests therein 
solely on account of a payment default by the obligor on any such Loan, nor does 
the Company or any of its Subsidiaries have any obligation to repurchase a Loan 
or a participation in a Loan except as would not have a Company Material Adverse 
Effect. Each Loan included in a pool of Loans originated, securitized or acquired 
by the Company or any of its Subsidiaries (a “Pool”) meets all eligibility 
requirements (including all applicable requirements for obtaining mortgage 
insurance certificates and Loan guaranty certificates) for inclusion in such Pool. All 
such Pools have been finally certified or, if required, recertified in accordance with 
all applicable Laws, rules and regulations, except where the time for certification 
or recertification has not yet expired. No Pools have been improperly certified, and, 
except as would not be material to the Company or any of its Subsidiaries, no Loan 
has been bought out of a Pool without all required approvals of the applicable 
investors. 

(e) (i) Section 3.25(e) of the Company Disclosure Letter sets forth 
a true, complete and correct list of all Loans as of February 28, 2026, by the 
Company to any directors, executive officers and principal stockholders (as such 
terms are defined in Regulation O of the Federal Reserve Board (12 C.F.R. Part 
215) (“Regulation O”)) of the Company or any of its Subsidiaries, (ii) there are no 
employee, officer, director, principal stockholder or other affiliate Loans on which 
the borrower is paying a rate other than that reflected in the note or other relevant 
credit or security agreement or on which the borrower is paying a rate which was 
not in compliance with Regulation O, and (iii) all such Loans are and were 
originated in compliance in all material respects with all applicable Laws. 

(f) Section 3.25(f) of the Company Disclosure Letter sets forth a 
true, complete and correct list of all Loans with an outstanding balance in excess of 
$100,000 as of March 31, 2026 (i) as to which the Company or any of its 
Subsidiaries has waived its right to collect interest or (ii) providing for an interest 
rate that is not consistent with the Company’s written policies for Loan pricing in 
effect as of the date of this Agreement or were in effect as of the time such Loan 
was made. 

(g) Subject to Section 8.19, neither the Company nor any of its 
Subsidiaries is now, nor has it ever been, subject to any material fine, suspension, 
settlement or other Contract or other administrative agreement or sanction by, or 
any reduction in any loan purchase commitment from, any Governmental Authority 
relating to the origination, sale or servicing of mortgage or consumer Loans. 
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(h) Except as set forth in Section 3.25(h) of the Company 
Disclosure Letter, all Loans have been originated, processed, underwritten, closed, 
funded, insured, sold or acquired, serviced and subserviced (including all loan 
application, loss mitigation, loan modification, foreclosure and real property 
administration activities), and all disclosures required by applicable Law made by 
the Company or any of its Subsidiaries in connection with the Loans have been 
provided to the borrowers thereof, in each case, in accordance with all applicable 
Law in all material respects.  Except as set forth in Section 3.25(h) of the Company 
Disclosure Letter, no Loans were originated by any person other than the Company 
or one of its Subsidiaries. To the Knowledge of the Company, no fraud or material 
error, omission, misrepresentation, mistake or similar occurrence has occurred on 
the part of the Company or its Subsidiaries, or any third party servicer in connection 
with the origination or servicing of any Loans.  Neither the Company nor any of its 
Subsidiaries has any obligation or potential obligation to repurchase or reacquire 
from any person any Loan or any collateral securing any Loan, whether by Contract 
or otherwise. 

SECTION 3.26. Deposits.  

(a) All of the deposits held by Birch Bank (including the records 
and documentation pertaining to such deposits) have been established and are held 
in material compliance with (a) all applicable policies, practices and procedures of 
Birch Bank and (b) all applicable Laws, including AML Law and anti-terrorism or 
embargoed Persons requirements. All deposit account applications have been 
solicited, taken and evaluated and applicants notified in a manner that materially 
complied with all applicable Laws. All deposit accounts have been maintained and 
serviced by the Company or its Affiliates materially in accordance with the deposit 
account agreements and the Company’s applicable policies, practices and 
procedures. The terms and conditions of each deposit account materially comply 
with the applicable deposit account agreement to which they relate. All of the 
deposits held by Birch Bank are insured to the maximum limit set by the FDIC, and 
the FDIC premium and all assessments have been fully paid, and no proceedings 
for the termination or revocation of such insurance are pending, or, to the 
Knowledge of the Company, threatened. 

(b) Birch Bank is not prohibited from soliciting, accepting, 
renewing, or otherwise taking any “brokered” deposits (as such term is defined in 
12 C.F.R. § 337.6(a)(2)) and, to the Knowledge of the Company, there are no 
existing facts or circumstances that would cause any such prohibition to become 
applicable to Birch Bank. 

SECTION 3.27. Allowance for Credit Losses. The allowance for credit losses 
(“ACL”) reflected in the financial statements of the Company was, as of the date of each of the 
financial statements of the Company, in compliance with the Company’s existing methodology 
for determining the adequacy of the ACL and in compliance with the standards established by the 
applicable Governmental Authority, the Financial Accounting Standards Board and the 
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Accounting Standards, and, as reasonably determined by management under the circumstances, 
was adequate. 

SECTION 3.28. Transactions with Affiliates and Insiders. Except as set forth in 
Section 3.28 of the Company Disclosure Letter, there are no Contracts, plans, arrangements or 
other transactions, including extensions of credit, between the Company or any Subsidiary, on the 
one hand, and (a) any officer, director or record or beneficial owner of five percent (5%) or more 
of the voting securities of any such entity, (b) to the Knowledge of the Company, any (i) record or 
beneficial owner of five percent (5%) or more of the voting securities of the Company or (ii) 
Affiliate or family member of any such officer, director or record or beneficial owner, or (c) any 
other Affiliate of the Company or its Subsidiaries, except those, in each case clauses (a)–(c), of a 
type available to employees of the Company or its Subsidiaries generally and, in the case of Birch 
Bank, that are in compliance with Regulation O and Regulation W. 

SECTION 3.29. Selected Activities. Neither the Company nor any Subsidiary: 
(a) provides investment management, investment advisory, or sub-advisory services to any Person 
that is required to register with the SEC as an investment adviser under the Investment Advisers 
Act of 1940; (b) is a broker-dealer required to be registered under the Exchange Act with the SEC; 
or (c) conducts insurance operations that require a license from any national, state, or local 
Governmental Authority under any applicable Law. 

SECTION 3.30. Opinion of Financial Advisors. The Board of Directors of the 
Company has received the written opinion (or an oral opinion to be confirmed in writing) of Piper 
Sandler & Co. (the “Company Opinion Provider”) to the effect that, as of the date of such opinion, 
and based upon and subject to, among other things, the assumptions made, procedures followed, 
matters considered and conditions, qualifications, and limitations on the review undertaken by the 
Company Opinion Provider in connection with such opinion, the Merger Consideration is fair to 
the holders of Company Common Stock from a financial point of view. A written copy of such 
opinion shall be provided to Parent solely for informational purposes, promptly following the date 
of this Agreement. 

SECTION 3.31. Brokers and Other Advisors. Except for the Company Opinion 
Provider and any other party(ies) set forth in Section 3.31 of the Company Disclosure Letter, the 
fees and expenses of which will be paid by the Company, no broker, investment banker, financial 
advisor, consultant, intermediary, finder or other Person is entitled to any investment banking, 
brokerage, broker’s, finder’s, financial advisor’s or other similar fee or commission in connection 
with the Transactions based upon arrangements made by or on behalf of the Company or any of 
its Subsidiaries. Copies of the engagement letter with the Company Opinion Provider have been 
made available to Parent. 

ARTICLE IV 
 

Representations and Warranties of Parent and Merger Sub 

Parent and Merger Sub jointly and severally represent and warrant to the Company 
that, except as (A) set forth in the confidential disclosure letter delivered by Parent and Merger 
Sub to the Company concurrently with or prior to the execution of this Agreement (the “Parent 
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Disclosure Letter”) (it being understood that any information, item or matter set forth in one section 
or subsection of the Parent Disclosure Letter shall be deemed disclosed with respect to, and shall 
be deemed to apply to and qualify, the section or subsection of this Agreement to which it 
corresponds in number and each other section or subsection of this Agreement to the extent that it 
is reasonably apparent on its face that such information, item or matter is relevant to such other 
section or subsection) or (B) disclosed in any report, schedule, form, statement, certification or 
other document (including exhibits) filed with, or furnished to, the SEC by Parent and publicly 
available prior to the date that is one (1) Business Day prior to the execution of this Agreement 
(the “Parent Filed SEC Documents”), excluding any disclosure in any such Parent Filed SEC 
Document contained in the “Risk Factors” section thereof or other similarly cautionary, forward-
looking or predictive statements in such Parent Filed SEC Documents (other than any such 
disclosures to the extent constituting statements of present fact): provided, however, that any such 
disclosures in such Parent Filed SEC Documents shall be deemed to qualify a representation or 
warranty only if it is reasonably apparent on the face of such disclosure that such information is 
relevant to such representation or warranty. 

SECTION 4.01. Organization; Standing. Parent is a corporation duly 
incorporated, validly existing and in good standing under the Laws of the State of Delaware and 
Merger Sub is a limited liability company duly incorporated, validly existing under the Laws of 
the State of Delaware and is in good standing with the DE SOS. Each of Parent and Merger Sub 
has all requisite power and authority necessary to carry on its business as it is now being conducted 
and is duly licensed or qualified to do business (where such concept is recognized under applicable 
Law) and is in good standing in each jurisdiction in which the nature of the business conducted by 
it or the character or location of the properties and assets owned or leased by it makes such 
licensing or qualification necessary, except where the failure to be so licensed, qualified or in good 
standing would not have a Parent Material Adverse Effect. Parent has made available to the 
Company true, complete and correct copies of Parent’s and Merger Sub’s certificates of 
incorporation, bylaws or comparable governing documents, as applicable, each as amended as of 
the date of this Agreement, and each as made available to Company is in full force and effect, and 
neither the Parent nor Merger Sub is in violation of any of the provisions thereof in any material 
respect.  

SECTION 4.02. Authority; Noncontravention.  

(a) Each of Parent and Merger Sub has all necessary power and 
authority to execute and deliver this Agreement, to perform its obligations 
hereunder and to consummate the Transactions. The Board of Directors of Parent 
has adopted resolutions approving the execution, delivery and performance by 
Parent of this Agreement and the consummation of the Transactions, which 
resolutions have not been subsequently rescinded, modified or withdrawn. Parent, 
in its capacity as the managing member of Merger Sub, has (i) determined that it is 
in the best interests of Merger Sub, and declared it advisable, that Merger Sub enter 
into this Agreement and the Transactions, including the Mergers, (ii) adopted a 
resolution which declares that the Transactions are advisable on substantially the 
terms and conditions set forth or referred to in the resolution, and (iii)  approved 
and adopted this Agreement and the consummation by Merger Sub of the 
Transactions by written consent in accordance with the DGCL and the DLLCA. 
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Other than filing the Certificate of Merger with the DE SOS pursuant to the DGCL 
and the DLLCA and as otherwise expressly set forth in this Section 4.02(a), and for 
the avoidance of doubt, subject to the filing of any materials with a Governmental 
Authority necessary for receipt of the Regulatory Approvals, no other corporate 
action (including any stockholder vote or other action) on the part of Parent or 
Merger Sub is necessary to authorize the execution, delivery and performance by 
Parent and Merger Sub of this Agreement and the consummation by Parent and 
Merger Sub of the Transactions. This Agreement has been duly executed and 
delivered by Parent and Merger Sub and, assuming due authorization, execution 
and delivery hereof by the Company, constitutes a legal, valid and binding 
obligation of each of Parent and Merger Sub, enforceable against each of them in 
accordance with its terms, subject to the Bankruptcy and Equity Exception.  

(b) Neither the execution and delivery of this Agreement by Parent 
and Merger Sub, nor the consummation by Parent or Merger Sub of the 
Transactions, nor performance or compliance by Parent or Merger Sub with any of 
the terms or provisions hereof, will (with or without notice or lapse of time or both) 
(i) conflict with or violate any provision of the articles of incorporation, certificate 
of formation, bylaws, operating agreement or other comparable charter or 
organizational documents of Parent or Merger Sub or (ii) assuming that the 
consents, approvals, orders, licenses, permits and authorizations referred to in 
Section 4.07 are obtained prior to the Effective Time and the filings, declarations, 
notifications and registrations referred to in Section 4.07 are made and any waiting 
periods thereunder have terminated or expired prior to the Effective Time, 
(x) violate any Law or Judgment applicable to Parent, Merger Sub or any of their 
respective Subsidiaries or by which any of their respective properties or assets are 
bound or affected or (y) violate, conflict with, breach, constitute a default under 
(with or without notice or lapse of time, or both), or give rise to or result in any 
right of termination, payment, modification, right of first refusal, or cancellation of, 
or approval, consent or notice under, Contract or Permit to which Parent, Merger 
Sub or any of their respective Subsidiaries is a party or accelerate Parent’s, Merger 
Sub’s or any of their respective Subsidiaries’, if applicable, obligations under any 
such Contract, except, in the case of clause (ii), as would not have a Parent Material 
Adverse Effect. 

SECTION 4.03. Capitalization. 

(a) The authorized capital stock of Parent consists of 500,000,000 
shares of Parent Common Stock and 1,000,000 shares of preferred stock, par value 
$0.0001 per share (“Parent Preferred Shares”). At the close of business on the 
Capitalization Date, (i) 85,377,560 shares of Parent Common Stock were issued 
and outstanding, and (ii) no Parent Preferred Shares were issued or outstanding. 
The shares of Parent Common Stock comprising the Stock Consideration have been 
duly authorized and, when issued pursuant to this Agreement, will be validly issued, 
fully paid and non-assessable, and no stockholder of Parent will have any 
preemptive right of subscription or purchase in respect thereof. 
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(b) All of the issued and outstanding membership interests of 
Merger Sub are, and at the Effective Time will be, owned, directly or indirectly, by 
Parent, and there are (i) no other Equity Interests or voting securities of Merger 
Sub, (ii) no securities of Merger Sub convertible into or exchangeable for Equity 
Interests or other voting securities of Merger Sub and (iii) no options or other rights 
to acquire from Merger Sub, and no obligations of Merger Sub to issue, any Equity 
Interests, other voting securities or securities convertible into or exchangeable for 
Equity Interests or other voting securities of Merger Sub. Merger Sub has not 
conducted any business prior to the date of this Agreement and has no, and prior to 
the Effective Time will have no, assets, liabilities or obligations of any nature other 
than those incidental to its formation and pursuant to this Agreement and the 
Transactions. 

(c) Except as set forth in Section 4.03(a), as of the date of this 
Agreement, there are no preemptive or other outstanding rights, options, warrants, 
conversion rights, stock appreciation rights, redemption rights, repurchase rights, 
agreements, arrangements, calls, commitments or rights of any kind that obligate 
Parent or any Subsidiary of Parent to issue or sell any shares of capital stock or 
other equity or voting securities of Parent or any of Subsidiary of Parent or any 
securities or obligations convertible or exchangeable into or exercisable for, or 
giving any Person a right to subscribe for or acquire from Parent or any Subsidiary 
of Parent, any equity or voting securities of Parent or any Subsidiary of Parent, and 
no securities or obligations evidencing such rights are authorized, issued or 
outstanding. Parent does not have outstanding any bonds, debentures, notes or other 
obligations the holders of which have the right to vote (or which are convertible 
into or exercisable for securities having the right to vote) with the stockholders of 
Parent on any matter. 

SECTION 4.04. Parent SEC Documents; Financial Statements; Information 
Supplied.  

(a) Parent has timely filed with, or furnished to, as applicable, the 
SEC all reports, schedules, forms, statements, prospectuses and other documents 
required to be filed with, or furnished to, the SEC by Parent pursuant to the 
Securities Act or the Exchange Act, together with all certifications required 
pursuant to the Sarbanes-Oxley Act, in each case, since January 1, 2023 
(collectively, such documents and any other documents filed or furnished by Parent 
with the SEC, as they have been supplemented, modified or amended since the time 
of filing, the “Parent SEC Documents”). As of their respective effective dates, or if 
amended or supplemented, as of the date of the last such amendment or supplement, 
the Parent SEC Documents complied in all material respects with the requirements 
of the Securities Act and the Exchange Act, as the case may be, and the applicable 
rules and regulations promulgated thereunder, and none of the Parent SEC 
Documents at the time it was filed (or, if amended or supplemented, as of the date 
of the last amendment or supplement) contained any untrue statement of a material 
fact or omitted to state a material fact required to be stated therein or necessary in 
order to make the statements therein, in light of the circumstances under which they 
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were made, not misleading. Since January 1, 2023, no executive officer of Parent 
has failed to make the certifications required by him or her under Section 302 or 
906 of the Sarbanes-Oxley Act, with respect to any Parent SEC Document, except 
as disclosed in certifications filed with the Parent SEC Documents. 

(b) The consolidated financial statements of Parent (including all 
related notes or schedules) included or incorporated by reference in the Parent SEC 
Documents, as of their respective dates of filing with the SEC (or, if such Parent 
SEC Documents were amended or supplemented prior to the date hereof, the date 
of the filing of such amendment or supplement), are true, complete, and correct in 
all material respects, complied as to form in all material respects with the rules and 
regulations of the SEC with respect thereto, have been prepared in all material 
respects in accordance with the Accounting Standards (except, in the case of 
unaudited quarterly financial statements, as permitted by Form 10-Q of the SEC or 
other rules and regulations of the SEC and subject to normal year-end adjustments 
and the absence of complete footnotes) applied on a consistent basis during the 
periods involved (except (i) as may be indicated in the notes thereto or (ii) as 
permitted by Regulation S-X) and fairly present in all material respects the 
consolidated financial position of Parent and its consolidated Subsidiaries as of the 
dates thereof and the consolidated statements of operations and consolidated 
statements of cash flows of Parent and its consolidated Subsidiaries for the periods 
covered thereby (subject, in the case of unaudited quarterly financial statements, to 
normal year‑end adjustments), in accordance with the Accounting Standards, none 
of which, if presented, would be material to Parent and its consolidated Subsidiaries 
in accordance with the Accounting Standards, none of which, if presented, would 
be material to Parent and its consolidated Subsidiaries.  

(c) Parent has established and maintains disclosure controls and 
procedures and a system of internal controls over financial reporting (as such terms 
are defined in paragraphs (e) and (f), respectively, of Rule 13a-15 under the 
Exchange Act) as required by Rule 13a-15 under the Exchange Act. Such controls, 
procedures and systems are designed to provide reasonable assurances (i) that all 
material information required to be disclosed by Parent in the Parent SEC 
Documents is recorded and made known on a timely basis to the individuals 
responsible for the preparation of the Parent SEC Documents, (ii) that transactions 
are recorded as necessary to permit preparation of financial statements in 
conformity with the Accounting Standards, (iii) that transactions are executed only 
in accordance with the authorization of management and (iv) regarding prevention 
or timely detection of the unauthorized acquisition, use or disposition of Parent’s 
properties or assets. Parent’s management has completed an assessment of the 
effectiveness of Parent’s internal control over financial reporting in compliance 
with the requirements of Section 404 of the Sarbanes-Oxley Act for the year ended 
December 31, 2025, and such assessment concluded that such controls were 
effective. 

(d) As of the date hereof, neither Parent nor, to the Knowledge of 
Parent, Parent’s independent registered public accounting firm has (i) identified or 
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been made aware of “significant deficiencies” or “material weaknesses” (as defined 
by the Public Company Accounting Oversight Board) in the design or operation of 
Parent’s internal controls over financial reporting which are reasonably likely to 
adversely affect Parent’s ability to record, process, summarize and report financial 
information, or (ii) any fraud, whether or not material, that involves management 
other employees who have a significant role in Parent’s internal control over 
financial reporting. Since January 1, 2023, there have not been any material 
investigations of any current or former officers of Parent or any of its Subsidiaries. 

(e) The information supplied by or on behalf of Parent or Merger 
Sub or their respective Subsidiaries or any Representative of Parent or Merger Sub 
or their respective Subsidiaries to be contained in, included in or incorporated by 
reference in, the Transaction SEC Filings, including any amendment or supplement 
thereto and any other document incorporated or referenced therein, will not, (i) in 
the case of the Registration Statement at the SEC Clearance Date, (ii) in the case of 
the Registration Statement, at the time first sent or given to the stockholders of the 
Company, and (iii) in the case of the Transaction SEC Filings, at the time of the 
Company Stockholders’ Meeting and at the time of any amendment or supplement 
thereof, contain any untrue statement of any material fact or omit to state any 
material fact required to be stated therein or necessary in order to make the 
statements therein, in light of the circumstances under which they are made, not 
misleading. Notwithstanding the foregoing, Parent makes no representation or 
warranty with respect to statements made or incorporated by reference therein 
based on information supplied by or on behalf of Parent or any of its respective 
Representatives for inclusion or incorporation by reference in the Transaction SEC 
Filings. 

(f) Since January 1, 2023 to the date of this Agreement, (i) neither 
Parent nor any of its Subsidiaries, nor, to the Knowledge of Parent, any director, 
officer, auditor, accountant or representative of Parent or any of its Subsidiaries, 
has received or otherwise had or obtained Knowledge of any material complaint, 
allegation, assertion or claim, whether written or oral, regarding the accounting or 
auditing practices, procedures, methodologies or methods of Parent or any of its 
Subsidiaries or their respective internal accounting controls relating to periods after 
January 1, 2023, including any material complaint, allegation, assertion or claim 
that Parent or any of its Subsidiaries has engaged in questionable accounting or 
auditing practices, and (ii) no employee of Parent or any of its Subsidiaries or 
attorney representing Parent or any of its Subsidiaries, whether or not employed by 
Parent or any of its Subsidiaries, has reported evidence of a material violation of 
securities laws or breach of fiduciary duty by Parent or any of its Subsidiaries or 
any of their respective officers, directors, employees or agents to the Board of 
Directors of Parent or any committee thereof or the Board of Directors or similar 
governing body of any Subsidiary of Parent or any committee thereof or, to the 
Knowledge of Parent, to any director or officer of Parent or any of its Subsidiaries. 
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(g) Parent is and since January 1, 2023 has been in compliance in 
all material respects with the applicable listing and corporate governance rules and 
regulations of the NYSE. 

SECTION 4.05. Absence of Certain Changes.  

(a) From December 31, 2023 through the date of this Agreement, 
except for the execution and performance of this Agreement and the discussions, 
negotiations and transactions related thereto and to any transaction of the type 
contemplated by this Agreement, the business of Parent and its Subsidiaries has 
been carried on and conducted in the ordinary course of business in all material 
respects. 

(b) Since December 31, 2023, there has not been any Parent 
Material Adverse Effect or any effect, change, event, condition, development, 
occurrence or state of circumstances or facts that would reasonably be expected to 
have a Parent Material Adverse Effect.  

SECTION 4.06. Compliance with Laws.  

(a) Parent and each of its Subsidiaries are, and have been since 
January 1, 2023, in compliance with and not in default under or violation of all 
Laws, Judgments or conditions imposed in writing by a Governmental Authority 
applicable to Parent or any of its Subsidiaries, except where such failure to be in 
compliance or default or violation would not have a Parent Material Adverse Effect. 

(b) Parent and each of its Subsidiaries hold all Permits necessary 
for the lawful conduct of their respective businesses and to own, lease and operate 
their respective properties and assets, except where the failure to hold such Permits 
would not have a Parent Material Adverse Effect. All such Permits are in full force 
and effect and no suspension, revocation, conditioning or cancellation of any of 
such Permits is pending or, to the Knowledge of the Parent, threatened, except 
where the failure to be in possession of or be in full force and effect, or the 
suspension, revocation, conditioning or cancellation of, any of such Permits would 
not have a Parent Material Adverse Effect.  

(c) Since January 1, 2023, neither Parent nor any of its Subsidiaries 
has received any written notice that Parent or any of its Subsidiaries is not in 
compliance with or in default under violation of any Law applicable to Parent or 
any of its Subsidiaries or any Permit, except for such failure to be in compliance or 
default or violation would not have a Parent Material Adverse Effect. There are no 
Actions pending or, to the Knowledge of the Parent, threatened, that would 
reasonably be expected to result in the revocation, withdrawal, suspension, non-
renewal, termination, revocation, or adverse modification or limitation of any 
Permit, except as would not have a Parent Material Adverse Effect. 

(d) Parent and Merger Sub and each of its and their respective 
directors, officers and employees acting in such capacity are and, to the Knowledge 
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of Parent, each of its and their other Representatives acting on its or their behalf, is 
and have been in compliance with all AML Laws.  Each of Parent and its 
Subsidiaries, as applicable, has adopted, implemented and maintains an anti-money 
laundering program, including policies and procedures, in accordance with each 
such entity’s obligations under AML Laws.  None of Parent, Merger Sub, or each 
of its and their respective directors, officers and employees acting in such capacity 
are or, to the Knowledge of Parent, each of its and their other Representatives acting 
on its or their behalf, has engaged in or been convicted of any Law pertaining to 
the use of proceeds of crime, any “specified unlawful activity” as defined in 18 
U.S.C. § 1956 or any other predicate offense to money laundering. 

(e) Except as would not have a Parent Material Adverse Effect, 
Parent and Merger Sub and, to the Knowledge of Parent, each of its and their 
respective directors, officers and employees acting in such capacity and each of its 
and their Representatives and agents acting on its or their behalf, is and has been in 
compliance with all Consumer Protection Laws. 

(f) Neither Parent nor any of its Subsidiaries, nor, to the 
Knowledge of Parent, any of its and their respective directors, officers, and 
employees acting in such capacity, nor any of its and their Representatives and/or 
agents acting on its or their behalf, is a Person that is, or is owned or controlled by 
a Person that since January 1, 2023 is or has been, a Restricted Party. 

(g) Parent, its Subsidiaries and, to the Knowledge of Parent, acting 
in such capacity, their respective directors, officers, employees, Representatives, 
and agents are, and have at all times since January 1, 2023 been, in material 
compliance with any applicable Sanctions and Export-Import Laws. 

(h) None of Parent, its Subsidiaries nor, to the Knowledge of 
Parent, acting in such capacity, their respective directors, officers, employees, 
Representatives, and agents is engaged, or has at any time since January 1, 2023 
been engaged, in any dealings directly or indirectly with any Restricted Party. 

(i) Except as would not have a Parent Material Adverse Effect, 
since January 1, 2023, neither Parent nor any of its Subsidiaries has conducted or 
initiated any internal investigation, review or audit, or made a voluntary, directed, 
or involuntary disclosure to any Governmental Authority or third party with respect 
to any alleged or suspected act or omission arising under or relating to any potential 
noncompliance with any applicable Anti-Corruption Laws, AML Laws, Sanctions, 
Export-Import Laws or Consumer Protection Laws; 

(j) Except as would not have a Parent Material Adverse Effect, 
since January 1, 2023, none of Parent, its Subsidiaries, or, to the Knowledge of the 
Parent, any of their respective directors, officers, employees, Representatives, or 
agents acting in such capacity has (A) received any notice, request or citation 
relating to any actual or potential noncompliance with any applicable AML Laws 
or Consumer Protection Laws or (B) has Knowledge of any claim, action, suit, 
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proceeding, or investigation relating to actual or potential noncompliance with any 
applicable Anti-Corruption Laws, AML Laws, Sanctions, Export-Import Laws or 
Consumer Protection Laws; 

(k) Except as would not have a Parent Material Adverse Effect, 
Parent and its Subsidiaries (A) maintain an adequate system of internal controls 
reasonably designed to prevent and detect violations of Anti-Corruption Laws, 
AML Laws, Sanctions, Export-Import Laws and Consumer Protection Laws, and 
(B) have implemented and have at all times since January 1, 2023 maintained an 
operational and effective anti-corruption compliance program that includes, at a 
minimum, policies, procedures and training intended to detect, prevent and deter 
violations of applicable Anti-Corruption Laws, AML Laws, Sanctions, Export-
Import Laws and Consumer Protection Laws. 

SECTION 4.07. Governmental Approvals.  

(a) Except for (a) compliance with the applicable requirements of 
the Securities Act and the Exchange Act, including the filing with the SEC of the 
Registration Statement, (b) compliance with the rules and regulations of the NYSE, 
(c) the filing of the Certificate of Merger with the DE SOS pursuant to the DGCL 
and the DLLCA, (d) the Regulatory Approvals, and (e) compliance with any 
applicable state securities or blue sky laws, no consent, approval, order, license, 
permit or authorization of, or filing, declaration, notification or registration with, 
any Governmental Authority is necessary for the execution and delivery of this 
Agreement by each of Parent and Merger Sub, the performance by each of Parent 
and Merger Sub of its obligations hereunder and the consummation by each of 
Parent and Merger Sub of the Transactions, other than such other consents, 
approvals, orders, licenses, permits, authorizations, filings, declarations, 
notifications or registrations that, if not obtained, made or given, would not have a 
Parent Material Adverse Effect.  

(b) Neither Parent nor Merger Sub has Knowledge of any facts or 
circumstances that may prevent or unreasonably delay Parent’s or Merger Sub’s 
receipt of the Regulatory Approvals or result in any Burdensome Condition in 
relation to the same. 

SECTION 4.08. Operations of Merger Sub. Merger Sub was formed solely for 
the purpose of engaging in the Transactions, has no liabilities or obligations of any nature other 
than those incident to its formation and pursuant to the Transactions, and as of immediately prior 
to the Effective Time, will not have engaged in any other business activities other than those 
relating to the Transactions and will have no liabilities other than those contemplated by this 
Agreement. 

SECTION 4.09. Sufficiency.   Assuming the satisfaction of the conditions set 
forth in Section 6.01 and Section 6.02, at the Closing, Parent will have sufficient funds available 
to it (including cash, available lines of credit or other sources of immediately available funds) to 
enable Merger Sub and the Surviving Company to pay the aggregate Merger Consideration and 
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any other amounts required to be paid in connection with the consummation of the Transactions 
and to pay all related fees and expenses, and there is no restriction on the use of such cash for such 
purposes. Parent has the financial resources and capabilities to fully perform all of its obligations 
under this Agreement.  

SECTION 4.10. Certain Arrangements. There are no Contracts or other 
arrangements or understandings (whether oral or written and whether or not legally binding) or 
commitments to enter into Contracts or other arrangements or understandings (whether oral or 
written and whether or not legally binding) between Parent, Merger Sub, or any of their 
Subsidiaries, on the one hand, and any member of the Company’s management or Board of 
Directors or any beneficial owner of shares of Company Common Stock, on the other hand, 
pursuant to which any stockholder of the Company would be entitled to receive value or 
consideration of a different amount or nature than the Merger Consideration or pursuant to which 
any stockholder of the Company agrees to vote to adopt this Agreement or the Mergers or agree 
to vote against or otherwise oppose any Superior Proposal.  

SECTION 4.11. Brokers and Other Advisors. Except for Moelis & Company, no 
broker, investment banker, financial advisor or other Person is entitled to any broker’s, finder’s, 
financial advisor’s or other similar fee or commission in connection with the Transactions based 
upon arrangements made by or on behalf of Parent, Merger Sub or any of their respective 
Subsidiaries, except for Persons, if any, whose fees and expenses will be paid by Parent. 

SECTION 4.12. Legal Proceedings. As of the date hereof, except as would not 
have a Parent Material Adverse Effect, there is no (a) pending or, to the Knowledge of Parent and 
Merger Sub, threatened Action against Parent or Merger Sub or any of their respective Subsidiaries 
or (b) Judgment imposed upon Parent or Merger Sub or any of their respective Subsidiaries, in 
each case, by or before any Governmental Authority. As of the date of this Agreement, there is no 
Action or Judgment pending or, to the Knowledge of Parent, threatened, seeking to prevent, hinder, 
modify, delay or challenge the Transactions. To the Knowledge of Parent, except as would not 
have a Parent Material Adverse Effect, there are no pending or threatened material investigations 
or whistleblower complaints, whether formal or informal, with respect to Parent or any of its 
Subsidiaries. 

SECTION 4.13. Ownership of Equity of the Company. Neither Parent nor 
Merger Sub nor any of their respective controlled Affiliates owns any shares of Company Common 
Stock or is or has been an “Interested Stockholder” (as currently defined in Section 3(k) of the 
Articles of Incorporation of the Company) of the Company during the three (3) years prior to the 
date hereof. 

SECTION 4.14. No Foreign Persons. Neither Parent nor Merger Sub is, or is 
acting on behalf of, a “foreign person”, as such term is defined in the DPA. Neither Parent nor 
Merger Sub is an entity over which “control” is exercised or exercisable by a “foreign person”, as 
such terms are defined in the DPA. Neither Parent nor Merger Sub is permitting any “foreign 
person” (as such term is defined in the DPA) affiliated with Parent or Merger Sub to obtain through 
any of them any of the following with respect to the Company or any of its Subsidiaries: (a) access 
to any “material nonpublic technical information” (as such term is defined in the DPA) in the 
possession of the Company or any of its Subsidiaries, (b) membership or observer rights on, or the 
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right to nominate an individual to a position on, the Board of Directors or equivalent governing 
body of the Company or any of its Subsidiaries, (c) any involvement, other than through voting of 
shares, in substantive decision-making of the Company or any of its Subsidiaries regarding (i) the 
use, development, acquisition, safekeeping or release of “sensitive personal data” (as such term is 
defined in the DPA) of U.S. citizens maintained or collected by the Company or any of its 
Subsidiaries, (ii) the use, development, acquisition or release of any “critical technology” (as such 
term is defined in the DPA) or (iii) the management, operation, manufacture or supply of “covered 
investment critical infrastructure” (as such term is defined in the DPA) or (d) “control” (as such 
term is defined in the DPA) of the Company or any of its Subsidiaries. 

SECTION 4.15. Regulatory Reports. Since January 1, 2023, Parent and Merger 
Sub filed on a timely basis all forms, filings, registrations, submissions, statements, certifications, 
returns, information, data, reports and documents required to be filed or furnished by it with any 
Governmental Authority, as the case may be, and has paid all material fees and assessments due 
and payable in connection therewith, except where the failure to timely make such filings has not 
had and would not reasonably be expected to have, either individually or in the aggregate, a Parent 
Material Adverse Effect. All such forms, filings, registrations, submissions, statements, 
certifications, returns, information, data, reports and documents, and any that will be filed 
subsequent to the date of this Agreement and prior to Closing, were or will be true, complete and 
correct in all material respects and in compliance in all material respects with the requirements of 
any applicable Law and the rules and regulations of the applicable Governmental Authority. No 
such forms, filings, registrations, submissions, statements, certifications, returns, information, 
data, reports or documents are the subject of ongoing review, comment or investigation by any 
Governmental Authority. Except as would not have a Parent Material Adverse Effect, since 
January 1, 2023, there (a) is no unresolved violation, criticism, or exception by any Governmental 
Authority with respect to any form, filing, registration, submission, statement, certification, return, 
information, data, report or document relating to any examinations, inspections or investigations 
of Parent or any of its Subsidiaries, and (b) has been no formal or informal inquiries by, or 
disagreements or disputes with, any Governmental Authority with respect to the business, 
operations, policies or procedures, or compliance with applicable Law of Parent or any of its 
Subsidiaries. Except for routine examinations conducted by a Governmental Authority in the 
ordinary course of business, no Governmental Authority has initiated or has pending any 
proceeding or, to the Knowledge of Parent, investigation into or Action with respect to the 
business, operations, policies or procedures, or compliance with applicable Law of Parent or any 
of its Subsidiaries since January 1, 2023, except where such proceedings or investigations would 
not have a Parent Material Adverse Effect.  

SECTION 4.16. Intellectual Property.  

(a) Parent or one of its Subsidiaries owns or is licensed, pursuant 
to a valid, written license agreement, to use all Intellectual Property reasonably 
necessary to conduct the business of Parent and its Subsidiaries (taken as a whole) 
as conducted as of the date hereof. Parent and each of its Subsidiaries has complied 
in all material respects with the applicable license terms for all Intellectual Property 
that is licensed from a third-party, including licensing a sufficient number of 
“seats,” “users” or other usage metrics to account for the use of any licensed 
Intellectual Property.  
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(b) The execution, delivery and performance of this Agreement 
and the consummation of the Transactions, and the compliance with the provisions 
of this Agreement do not and will not, in any material respect, conflict with, alter 
or impair any of the rights of Parent or any of its Subsidiaries in any Intellectual 
Property licensed to, controlled, used or held for use by Parent or any of its 
Subsidiaries or the validity, enforceability, use, right to use, ownership, priority, 
duration, scope or effectiveness of such Intellectual Property.  

(c) Except as would not have a Parent Material Adverse Effect, 
Parent and its Subsidiaries and the operation of the business of Parent or any of its 
Subsidiaries has not and does not infringe, misappropriate, dilute or otherwise 
violate any Intellectual Property of any other Person. Except as would not have a 
Parent Material Adverse Effect, no adverse third-party Actions are pending or, to 
the Knowledge of Parent, threatened in writing against Parent or any of its 
Subsidiaries alleging that the operation of the business of Parent and its Subsidiaries 
(taken as a whole) as conducted as of the date hereof is infringing, misappropriating 
or otherwise violating the Intellectual Property of any Person.   

(d) Except as would not have a Parent Material Adverse Effect, no 
Person has infringed, misappropriated or otherwise violated the rights of Parent or 
any of its Subsidiaries with respect to any Intellectual Property licensed to, 
controlled, used or held for use by Parent or any of its Subsidiaries. Except as would 
not have a Parent Material Adverse Effect, none of the Intellectual Property 
licensed to, controlled, used or held for use by Parent or any of its Subsidiaries is 
subject to any order that restricts or otherwise prevents the use thereof by Parent or 
any of its Subsidiaries. 

SECTION 4.17. Tax Matters.  All material Tax Returns required to be filed by or 
on behalf of Parent and any of its Subsidiaries have been timely filed (taking into account 
applicable extensions) and all such Tax Returns were complete and accurate in all material 
respects.  All material Taxes owed by Parent or any of its Subsidiaries that are due and payable on 
or prior to Closing (whether or not shown on such filed Tax Returns) have been timely paid or 
have been adequately reserved against in accordance with GAAP.  There is no audit examination, 
deficiency, or refund litigation with respect to any Taxes, except to the extent reserved against in 
the consolidated financial statements of Parent dated prior to the date of this Agreement. All Taxes 
and other liabilities due with respect to completed and settled examinations or concluded Action 
have been paid. There is no claim or assessment pending or, to the Knowledge of Parent, threatened 
against Parent or any of its Subsidiaries for any Taxes that they owe. No audit, examination or 
investigation related to Taxes paid or payable by Parent or any of its Subsidiaries is presently being 
conducted or, to the Knowledge of Parent, threatened by any Governmental Authority. To the 
Knowledge of Parent, neither Parent nor any of its Subsidiaries has engaged in any transaction that 
could materially affect the Tax liability for any Tax Returns not closed by applicable statute of 
limitations: (i) which is a “reportable transaction” or a “listed transaction” or (ii) a “significant 
purpose of which is the avoidance or evasion of U.S. federal income tax” within the meaning of 
Sections 6662, 6662A, 6011, 6111 or 6707A of the Code or of the regulations of the U.S. 
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Department of the Treasury promulgated thereunder or pursuant to notices or other guidance 
published by the IRS (irrespective of the effective dates). 

SECTION 4.18. Transactions with Affiliates and Insiders. There are no 
Contracts, plans, arrangements or other transactions, including extensions of credit, between the 
Parent or any Subsidiary, on the one hand, and (a) any officer or director of any such entity, (b) to 
the Knowledge of the Parent, any (i) record or beneficial owner of five percent (5%) or more of 
the voting securities of the Parent or (ii) Affiliate or family member of any such officer, director 
or record or beneficial owner, or (c) any other Affiliate of the Parent or its Subsidiaries, except 
those, in each case clauses (a)–(c), of a type available to employees of the Parent or its Subsidiaries 
generally. 

SECTION 4.19. Employee Benefits. 

(a) Except as would not have a Parent Material Adverse Effect, (i) 
each Parent Plan has been established, maintained, funded, operated and 
administered in all material respects in accordance with its terms and applicable 
Laws, including ERISA and the Code, as applicable, and (ii) there are no pending, 
or to the Knowledge of Parent, threatened Actions or claims (other than routine 
claims for benefits) by, on behalf of, relating to, or against any Parent Plan or any 
trust related thereto and no audit, investigation or other proceeding by a 
Governmental Authority is pending, or to the Knowledge of Parent, threatened with 
respect to any Parent Plan. 

(b) Neither Parent, nor any of its Subsidiaries maintains, sponsors 
or contributes to, or has ever maintained, sponsored or contributed to, or had any 
liability (including contingent liability) with respect to, any (i) “defined benefit 
plan” (as defined in Section 3(35) of ERISA) or any plan that is or was subject to 
Title IV or Section 302 of ERISA or Sections 412, 430 or 4971 of the Code, (ii) 
“multiemployer plan” (as defined in Sections 3(37) or 4001(a)(3) of ERISA), (iii) 
any “multiple employer welfare arrangement” (as defined in Section 3(40) of 
ERISA), (iv) “multiple employer plan” (within the meaning of Section 210 of 
ERISA or Section 413(c) of the Code or as defined in Section 4063 or 4064 of 
ERISA) or (v) “voluntary employees beneficiary association” (as defined in Section 
501(c)(9) of the Code). 

SECTION 4.20. Parent Restructuring.  Prior to the date hereof, Parent has 
effectuated certain corporate restructuring transactions as set forth on Section 4.20 of the Parent 
Disclosure Letter (the “Parent Restructuring”). 
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ARTICLE V 
 

Additional Covenants and Agreements 

SECTION 5.01. Conduct of the Company’s Business and Parent’s Business.  

(a) Except as required by applicable Law, Judgment or a 
Governmental Authority, as expressly permitted or required by this Agreement or 
as set forth in Section 5.01(a) of the Company Disclosure Letter, unless Parent 
otherwise consents in advance in writing (such consent not to be unreasonably 
withheld, delayed or conditioned), during the Pre-Closing Period, (i) the Company 
shall, and shall cause each of its Subsidiaries to, use commercially reasonable 
efforts to carry on its business in the ordinary course of business in all material 
respects and (ii) solely to the extent consistent with the foregoing, the Company 
shall, and shall cause each of its Subsidiaries to, use commercially reasonable 
efforts to (1) preserve its business relationships with banks, customers, vendors, 
strategic partners and others doing business with it, (2) maintain and preserve intact 
its and each of its Subsidiaries’ current business organizations, assets and Permits 
and (3) retain the services of its officers and key employees. 

(b) Without limiting the generality of the foregoing, except as 
required by applicable Law, Judgment or a Governmental Authority, as expressly 
required or permitted by this Agreement or as set forth in Section 5.01(b) of the 
Company Disclosure Letter, unless Parent otherwise consents in advance in writing 
(such consent not to be unreasonably withheld, delayed or conditioned), during the 
Pre-Closing Period, the Company shall not, and shall not permit any of its 
Subsidiaries to take any of the following actions: 

(i) issue, sell, grant, distribute, assign, transfer, 
dispose of or encumber (A) any shares of its capital stock or other 
equity or voting interests or (B) any securities convertible into, or 
exchangeable or exercisable for, any shares of its capital stock or 
other equity or voting interests (including any rights, warrants or 
options to purchase any shares of its capital stock or other equity or 
voting interests), in the case of clauses (A) and (B), including Equity 
Interests, Company Securities, Company Subsidiary Securities or 
Company Voting Debt; 

(ii) authorize, issue, sell, deliver, dispose, grant, 
pledge, transfer, lease, retire, redeem, purchase or otherwise acquire 
any shares of (A) its capital stock or other equity or voting interests 
or (B) any securities convertible into, or exchangeable or exercisable 
for, any shares of its capital stock or other equity or voting interests 
(including any rights, warrants or options to purchase any shares of 
its capital stock or other equity or voting interests), in the case of 
clauses (A) and (B), including Equity Interests, Company Securities 
or Company Subsidiary Securities; 
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(iii) purchase any Equity Interests of any Person 
except Equity Interests of Federal Home Loan Banks or of Federal 
Reserve Banks in the ordinary course of business;  

(iv) establish a record date for, declare, set aside for 
payment or pay any dividend on, or make any other distribution in 
respect of, any shares of its capital stock or other equity voting 
interests, including Equity Interests, Company Securities or 
Company Subsidiary Securities;  

(v) adjust, split, combine, subdivide or reclassify any 
shares of its capital stock or other equity or voting interests; 

(vi) incur, assume or otherwise become liable for any 
indebtedness for borrowed money, issue or sell any debt securities 
or warrants or other rights to acquire any debt securities of the 
Company or any of its Subsidiaries, guarantee any such 
indebtedness or any debt securities of another Person or enter into 
any “keep well” or other agreement to maintain any financial 
condition of another Person (collectively, “Indebtedness”), except 
for Indebtedness of the Company to Birch Bank or of Birch Bank to 
the Company, or the creation of deposit liabilities, purchases of 
federal funds, borrowings from any Federal Home Loan Bank or 
sales of certificates of deposits, in each case incurred in the ordinary 
course of business; 

(vii) enter into any swap or hedging transaction or 
other derivative agreements, except for (A) any such transaction or 
agreement entered into in the ordinary course of business and in 
accordance with the hedging policy of the Company, (B) any such 
transaction or agreement related to any Indebtedness or revolving 
facility or line of credit existing on the date of this Agreement and 
(C) renewals or extensions of any swap or hedging transactions or 
other derivative agreements existing on the date of this Agreement 
on terms that are materially similar to those terms in effect as of the 
date of this Agreement;  

(viii) sell, lease, exchange, transfer or otherwise dispose 
of to any Person, in a single transaction or series of related 
transactions (whether by merger, consolidation or sale of stock or 
assets or otherwise), any of its properties, assets or businesses, 
except for dispositions of assets (A) immaterial to the operation of 
the Company and Birch Bank, (B) of less than $50,000 individually, 
or $250,000 in the aggregate, or (C) in the ordinary course of 
business; 
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(ix) (A) transfer, sell, lease, license, sublicense, 
subject to any Lien (other than a Permitted Lien), cancel, abandon 
or allow to lapse or expire any material Business Intellectual 
Property except, in each case, for non-exclusive licenses granted in 
the ordinary course of business or (B) disclose any material 
confidential information or Trade Secrets, in the case of this clause 
(B), other than pursuant to a written confidentiality agreement 
reasonably protective of such confidential information and Trade 
Secrets;  

(x) grant any Lien (other than a Permitted Lien) on 
any of its material assets other than (A) to secure Indebtedness in 
existence at the date of this Agreement or permitted under 
Section 5.01(b)(vi) or (B) to the Company or to a wholly owned 
Subsidiary of the Company; 

(xi) except as described in paragraph (iii) of this 
Section 5.01(b), acquire (whether by merger, consolidation or 
acquisition of stock or assets or otherwise) (A) any Person, the 
capital stock or Equity Interests thereof or a material portion of the 
assets of any other Person or business, or division thereof, or (B) 
any material assets; 

(xii) except as required by the terms of any Company 
Plan in effect on the date of this Agreement or applicable Law, 
(1) grant to any employee, director or individual service provider 
any increase in compensation or benefits, other than increases in 
annual base salary or wage rate or target cash annual incentive 
opportunities to employees which are made in the ordinary course 
of business in connection with promotions or as part of the 
Company’s annual performance reviews, (2) establish, adopt, enter 
into, take any discretionary action under or amend any Company 
Plan (or any employee benefit or compensation plan, program or 
arrangement that would be a Company Plan if in effect on the date 
of this Agreement); (3) take any action to accelerate any rights or 
benefits or funding thereof under any Company Plan; or (4) hire or 
promote any employee or individual service provider or terminate 
the employment or engagement of any employee or individual 
service provider without cause, other than hirings and promotions in 
the ordinary course of business for employees; 

(xiii) establish or recognize any labor union, labor 
organization, works council or other staff representative body; 

(xiv) effectuate a “plant closing” or “mass layoff,” as 
those terms are defined in WARN (or any equivalent provisions 
under applicable Law); 
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(xv) make any changes in financial accounting 
methods, principles or practices materially affecting the 
consolidated assets, liabilities or results of operations of the 
Company and its Subsidiaries, except insofar as may be required by 
(A) the Accounting Standards (or any interpretation thereof), 
(B) any applicable Law, or (C) any Governmental Authority 
(including the Financial Accounting Standards Board or any similar 
organization); 

(xvi) make (other than consistent with past practice), 
change or revoke any material Tax election, adopt or change any 
material Tax accounting method or change any Tax accounting 
period, enter into any closing agreement or agreement in respect of 
material Taxes with any Governmental Authority, settle any audit, 
examination, or other proceeding with respect to any material 
amount of Taxes, enter into any closing agreement, voluntary 
disclosure agreement or similar agreement or arrangement with 
respect to a material amount of Taxes, consent to any extension or 
waiver of the limitation period applicable to any material Tax claim 
or assessment, incur any liability for material Taxes outside the 
ordinary course of business, fail to pay any material Tax that 
becomes due and payable (including any estimated tax payments), 
surrender any right to claim a Tax refund, offset or other reduction 
in Tax liability, file any amended Tax Return, prepare or file any 
Tax Return in a manner inconsistent with past practice, or take any 
other similar action relating to the filing of any Tax Return or the 
payment of any material Tax;  

(xvii) amend the Company Charter Documents or the 
comparable organizational documents of any Subsidiaries of the 
Company; 

(xviii) settle (or enter into any Contract involving or 
providing for the settlement of or other arrangement providing 
concessions with respect to) any pending or threatened Action 
against the Company or any of its Subsidiaries that would, or would 
reasonably be expected to, (A) result in any liability of the Company 
or any Subsidiary of the Company in excess of $50,000, (B) result 
in injunctive or other equitably relief against the Company or any 
Subsidiary of the Company, or (c) be inconsistent with the ordinary 
course of business; 

(xix) file a petition in bankruptcy under any provision 
of federal or state bankruptcy Law or adopt or consummate (A) any 
plan of complete or partial liquidation, dissolution, merger or 
consolidation of the Company or any of the Company’s 
Subsidiaries, (B) a restructuring, recapitalization or other 
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reorganization of the Company, or (C) a restructuring, 
recapitalization or other reorganization of any of its Subsidiaries, or 
otherwise wind up the business or operations of the Company and 
its Subsidiaries;  

(xx) make capital expenditures, except, in each case, 
for capital expenditures: (A) as set forth in Section 5.01(b)(xx) of 
the Company Disclosure Letter, (B) where such capital expenditures 
are not in excess of ten percent (10%) of the budgeted amount for 
the principal category of the applicable capital expenditure, such 
category to be determined by reference to the capital expenditure 
materials made available to Parent prior to the date hereof, or (C) to 
repair damage to facilities, properties or assets resulting from 
insured casualty events or to maintain the safety of individuals or 
such facilities, properties and assets; 

(xxi) effect any recapitalization, reclassification, 
reorganization or other change in the capitalization of the Company 
or any of its Subsidiaries;  

(xxii) cancel, modify or waive any debts or claims held 
by the Company or any of its Subsidiaries or waive any rights held 
by the Company or any of its Subsidiaries except in the ordinary 
course of business (including, for avoidance of doubt, with respect 
to Loans except as permitted by Section 5.01(b)(xxix), or as 
otherwise permitted by Section 5.01(b)(xxx));  

(xxiii) except as required by applicable Governmental 
Authorities, make any material changes in its policies and practices 
with respect to insurance policies, including to materially reducing 
the amount of insurance coverage currently in place, cancel, 
terminate, fail to maintain in full force and effect in all material 
respects, allow to expire, or fail to promptly replace or renew, the 
material insurance policies of the Company and its Subsidiaries; 

(xxiv) take any action, or fail to take any action, in either 
case, that would reasonably be expected to result in any of the 
conditions to the Mergers set forth in Article VI to not be satisfied, 
or the result of which would reasonably be expected to materially 
impair or materially delay the consummation of the Transactions;  

(xxv) without providing seven (7) calendar days’ prior 
notice to Parent and receiving Parent’s prior written consent thereto 
(not to be unreasonably withheld, conditioned or delayed), (A) 
terminate (other than by the terms of such Contract), amend, modify, 
renew (other than automatic renewals pursuant to the terms of such 
Contract), not renew, assign or grant any waiver under any Material 
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Contract or enter into any Contract which if entered into prior to the 
date hereof would be a Material Contract, in each case, to the extent 
any such amended Material Contract or Contract would require 
disclosure pursuant to Section 3.17(a)(x) if entered into prior to the 
date hereof or (B) enter into any Contract which if entered into prior 
to the date hereof would be a Material Contract, in whole or in part, 
because of clauses (ii), (viii) or (xiii) (other than Contracts entered 
into in the ordinary course of business, provided that such Contract 
would not be considered a Material Contract);  

(xxvi) (A) engage in any new line of business, abandon 
or discontinue any existing line of business, (B) create any 
Subsidiary or joint venture, (C) change in any material respect its 
lending, investment, risk and asset-liability management, interest 
rate, fee pricing or other material banking or operating policies 
(including any change in the maximum ratio or similar limits as a 
percentage of its capital exposure applicable with respect to its loan 
portfolio or any segment thereof), (D) implement any material 
change in acceptable credit risk to the Company or Birch Bank’s 
business portfolio, including changes in risk implemented by the 
credit committee (or its equivalent) of the Company or Birch Bank, 
or (E) materially change its policies with respect to underwriting, 
pricing, originating, acquiring, selling, servicing or buying or selling 
rights to service Loans, in each case except as required by rules, 
policies or requirements imposed by a Governmental Authority;  

(xxvii) except as permitted under Section 5.01(b)(vii), 
materially change the composition or size of its investment 
securities portfolio, change its investment securities practice or 
policies, its hedging practices or policies, or change its policies with 
respect to the classification or reporting of such portfolios or invest 
in any mortgage-backed or mortgage related securities which would 
be considered “high-risk” securities under applicable regulatory 
pronouncements, or, other than in the ordinary course of business in 
compliance with its policies, change its interest rate exposure 
through purchases, sales or otherwise, or the manner in which its 
investment securities portfolios are classified or reported; 

(xxviii) set interest rates with respect to depository 
accounts of Birch Bank in a manner inconsistent with the ordinary 
course of business in compliance with its policies;  

(xxix) make or acquire any Loan or issue a commitment 
(including a letter of credit) or renew or extend an existing 
commitment for any Loan, or amend or modify in any material 
respect any Loan (including in any manner that would result in any 
additional extension of credit, principal forgiveness, or effect any 
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uncompensated release of collateral, i.e., at a value below the fair 
market value thereof as determined by the Company), other than in 
the ordinary course of business in compliance with Birch Bank’s 
underwriting policy and related Loan policies in effect as of the date 
of this Agreement including permitted exceptions under such 
underwriting policy and related Loan policies (provided that this 
exception shall not permit the Company or any of its Subsidiaries to 
acquire a portfolio or pool of such Loans, which for the avoidance 
of doubt will not prevent the Company or any of its Subsidiaries 
from entering into a participation with respect to any Loans in 
accordance with this Section 5.01(b)(xxix)); provided that if Parent 
does not respond to a request for consent pursuant to this Section 
5.01(b)(xxvi) within two (2) business days of having received such 
request together with the relevant Loan package and all other 
material information relating thereto, such non-response shall be 
deemed to constitute consent; provided, further, that the Company 
and Birch Bank shall use commercially reasonable efforts to provide 
notice to Parent of any anticipated need for such request as soon as 
it is reasonably anticipated by the Company or Birch Bank to be 
required; 

(xxx) book any “brokered deposits”, as such term is 
defined in 12 C.F.R. § 337.6, with respect to the Company’s and 
Birch Bank’s core banking business, other than in the ordinary and 
usual course consistent with past practice, and, in any event, such 
brokered deposits shall not exceed twenty-five (25%) of the 
Company’s total liabilities, defined per the methodology of the Call 
Report; 

(xxxi) cancel, compromise, waive, or release any 
material indebtedness owed to any Person or any rights or claims 
held by any Person, except for (x) sales of Loans and sales of 
investment securities, in each case in the ordinary course of 
business, or (y) as expressly required by the terms of any Contracts 
in force at the date of the Agreement, and in any event without 
recourse;  

(xxxii) enter into any securitizations of any Loans or 
create any special purpose funding or variable interest entity other 
than on behalf of clients;  

(xxxiii) permit the commencement of any construction of 
new structures or facilities upon, or purchase or lease any real 
property in respect of any branch or other facility, or make any 
application to open, relocate or close any branch or other facility; 
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(xxxiv) make any material change in cash management 
policies;  

(xxxv) (A) abandon, forfeit or fail to maintain any 
material Permit or (B) other than in the ordinary course of business, 
make any filings with or seek any waivers from or fail to make any 
filings required to be made to any Governmental Authority that 
would reasonably be expected to result in a material adverse change 
to any material Permit or the ability to consummate the Transactions 
contemplated by this Agreement; 

(xxxvi) fail to maintain the Real Property, including all of 
the improvements, in substantially the same condition as existed on 
the date of this Agreement, ordinary wear and tear excepted; 

(xxxvii) acquire, sell, lease, sublease, license, assign, 
transfer, mortgage, pledge, encumber or otherwise dispose of, or 
agree to sell, lease, sublease, license, assign, transfer, mortgage, 
pledge, encumber or otherwise dispose of, any of its assets or real 
properties other than in the ordinary course of business; 

(xxxviii) enter into any Contract for the purchase, sale or 
lease of real property or amend, terminate, or grant any waiver or 
consent with respect to any Real Property, except any renewals of 
existing Company Leases in accordance with the terms thereof in 
the ordinary course of business; or 

(xxxix) resolve, authorize, commit or agree, in writing or 
otherwise, to take any of the foregoing actions; 

provided, that to the extent any action referenced in this 
Section 5.01(b) would otherwise be permitted as a result of it being 
a transaction between or among the Company and its wholly owned 
Subsidiaries, any such action may only be permitted to the extent 
that such action is not reasonably expected to adversely affect Parent 
or the consummation of the Transactions, or result in noncompliance 
with applicable Law. 

(c) Except as required by applicable Law, Judgment or a 
Governmental Authority, as expressly required or permitted by this Agreement or 
as set forth in Section 5.01(c) of the Parent Disclosure Letter, unless the Company 
otherwise consents in writing (such consent not to be unreasonably withheld, 
delayed or conditioned), during the Pre-Closing Period, Parent shall not, and shall 
not permit any of its Subsidiaries to (i) amend its organizational documents in any 
manner that would prevent, materially delay or materially impair the Transactions, 
or (ii) consummate (A) any plan of complete or partial liquidation or dissolution of 
Parent, or (B) a restructuring, recapitalization or other reorganization of Parent. 
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(d) Nothing contained in this Agreement is intended to give the 
Company, Parent or Merger Sub, directly or indirectly, the right to control or direct 
the other party’s or their respective Subsidiaries’ operations prior to the Effective 
Time. Prior to the Effective Time, each party shall exercise, consistent with the 
terms and conditions of this Agreement, complete control and supervision over its 
and its Subsidiaries’ respective operations. Any violation, breach or other 
nonperformance of this Section 5.01(d) shall be deemed to be a failure to comply 
with or perform in all material respects for purposes of Article VI and Article VII. 

SECTION 5.02. Solicitation; Change in Recommendation.  

(a) Except as permitted by this Section 5.02, from the date of this 
Agreement until the Effective Time or, if earlier, the valid termination of this 
Agreement in accordance with Section 7.01, the Company shall not, shall cause its 
Subsidiaries and its and their respective employees, directors and officers not to 
and shall use its reasonable best efforts to cause its and their respective other 
Representatives not to (and shall expressly not authorize such Representatives to), 
directly or indirectly: (i) initiate, solicit, knowingly assist, knowingly encourage or 
knowingly facilitate (A) any inquiries or requests for information with respect to, 
or (B) the making of, any inquiry regarding, or any proposal or offer that 
constitutes, in the case of clause (A) or (B), a Takeover Proposal or a Potential 
Takeover Proposal (including furnishing to any other Person any non-public 
information in connection with, or for the purpose of encouraging, a Takeover 
Proposal or a Potential Takeover Proposal); (ii) engage in, continue or otherwise 
participate in any negotiations or discussions concerning (except solely to notify 
any Person of the provisions of this Section 5.02), or make available or furnish or 
provide access to its properties, employees, officers, assets, books, Contracts and 
records or any confidential information or data to any Person in connection with, 
or for the purpose of encouraging, any Takeover Proposal or a Potential Takeover 
Proposal; (iii) approve, endorse or recommend, or propose publicly to approve, 
endorse or recommend, any Takeover Proposal; (iv) execute or enter into any letter 
of intent, memorandum of understanding, agreement in principle, confidentiality 
agreement (other than an Acceptable Confidentiality Agreement), merger 
agreement, acquisition agreement, or other similar agreement for, relating to or in 
connection with any Takeover Proposal or a Potential Takeover Proposal (each, a 
“Company Acquisition Agreement”); or (v) resolve, agree or publicly propose to 
do any of the foregoing. The Company also agrees that immediately following the 
execution of this Agreement it shall, shall cause each of its Subsidiaries and its and 
their respective employees, directors and officers to, and shall use its reasonable 
best efforts to cause its and their respective other Representatives (including 
expressly directing such Representatives) to, cease and terminate any and all 
solicitations, discussions or negotiations with any Person (other than Parent and its 
Representatives) in connection with a Takeover Proposal or a Potential Takeover 
Proposal and shall immediately following execution of this Agreement terminate 
each such Person’s access to any existing electronic data room related thereto. The 
Company also agrees that promptly (and in any event within forty-eight (48) hours 
of the execution of this Agreement), the Company shall request and, to the extent 
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such right is available under the applicable confidentiality agreement, require that 
each Person (other than the parties hereto and their respective Representatives in 
their capacity as such) that has within twenty-four (24) months prior to the date 
hereof executed a confidentiality agreement in connection with its consideration of 
a possible Takeover Proposal or possible business combination, merger or other 
similar transaction involving the Company or any of its Subsidiaries, to promptly 
return or destroy all confidential information furnished to such Person by or on 
behalf of the Company or any of its Subsidiaries prior to the date hereof (unless 
such request has previously been made). From the date of this Agreement until the 
Effective Time or, if earlier, the valid termination of this Agreement in accordance 
with Section 7.01, the Company shall enforce (and shall not be permitted to waive, 
terminate or modify) any provisions of any standstill or confidentiality agreement 
that prohibits or purports to prohibit a Takeover Proposal or a Potential Takeover 
Proposal being made to the Board of Directors of the Company unless the Board of 
Directors of the Company has determined in good faith, after consultation with its 
financial advisors and outside legal counsel, that enforcing such provision (or, the 
failure to waive, terminate, or modify such provision) would be reasonably 
expected to be inconsistent with the directors’ statutory standard of conduct under 
applicable Law, in which case, the Company shall not be required to enforce and 
may waive, terminate or modify such standstill or confidentiality agreement, after 
prior written notice to Parent, solely to the extent (x) necessary to permit the 
applicable Person or group of Persons to make, on a confidential basis to the Board 
of Directors of the Company, a Takeover Proposal, conditioned upon such Person 
or group of Persons agreeing to disclosure of such Takeover Proposal to Parent and 
(y) that such Takeover Proposal has not been solicited in violation of this 
Section 5.02. 

(b) Notwithstanding anything contained in Section 5.02(a) or any 
other provision of this Agreement to the contrary, if at any time on or after the date 
hereof and prior to obtaining the Company Stockholder Approval, the Company or 
any of its Representatives receives an unsolicited Takeover Proposal that did not 
result from a breach of Section 5.02(a), then (i) the Company and its 
Representatives may participate in negotiations or discussions with any third party 
that has made (and not withdrawn) a bona fide, unsolicited written Takeover 
Proposal that the Board of Directors of the Company believes in good faith, after 
consultation with its financial advisors and outside legal counsel, constitutes or 
would reasonably be expected to result in a Superior Proposal; provided, that with 
respect to clauses (A) through (C), nothing herein shall permit the Company or any 
of its Representatives to negotiate with any such Person or group of Persons making 
the Takeover Proposal or its or their Representatives without complying with the 
applicable terms of this Agreement; and (ii) if the Board of Directors of the 
Company determines in good faith, after consultation with its financial advisors 
and outside legal counsel, that (A) such Takeover Proposal constitutes or would 
reasonably be expected to result in a Superior Proposal and (B) the failure to take 
such action would be reasonably expected to be inconsistent with the directors’ 
statutory standard of conduct under applicable Law (a “Qualifying Takeover 
Proposal”), then, (1) promptly (and no later than 24 hours) after the Board of 
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Directors of the Company has determined that such Takeover Proposal constitutes 
a Qualifying Takeover Proposal, the Company shall provide written notice to 
Parent of such determination (“Qualifying Takeover Proposal Notice”), and (2) 
prior to the receipt of the Company Stockholder Approval and as long as such 
Takeover Proposal constitutes a Qualifying Takeover Proposal, after delivering a 
Qualifying Takeover Proposal Notice to Parent, (x) the Company may enter into an 
Acceptable Confidentiality Agreement with the Person or group of Persons making 
such Qualifying Takeover Proposal, (y) pursuant to such Acceptable 
Confidentiality Agreement, the Company may, and may cause its Representatives 
acting on its behalf to, furnish information (including non-public information) with 
respect to the Company and its Subsidiaries or provide access to the properties, 
employees, officers, assets, books, Contracts and records of the Company and its 
Subsidiaries, in each case, to the Person or group of Persons who has made such 
Qualifying Takeover Proposal and its or their respective Representatives and 
financing sources; provided, however, that the Company shall provide to Parent 
and its Representatives any non-public information concerning the Company or any 
of its Subsidiaries that is provided to any Person given such access which was not 
previously provided to Parent or its Representatives prior to or concurrent with the 
time it is provided to such Person, and (z) the Company may engage in or otherwise 
participate in discussions or negotiations with the Person or group of Persons 
making such Qualifying Takeover Proposal and its or their Representatives and 
financing sources.  

(c) Following the date of this Agreement, the Company shall 
promptly (and in any event within twenty-four (24) hours) notify Parent in writing 
in the event that the Company or any of its Subsidiaries or its or their 
Representatives receives any Takeover Proposal or Potential Takeover Proposal 
(whether or not resulting from a breach of this Section 5.02), which notice shall 
include the identity of the Person or group of Persons making such Takeover 
Proposal or Potential Takeover Proposal and, with respect to any proposal or offer, 
a summary of the material terms and conditions of such proposal or offer and copies 
of any draft agreements, term sheets, indications of interest or other materials 
received from such Person or group of Persons or its or their Representatives. The 
Company shall not enter into any confidentiality agreement with any Person after 
the date of this Agreement that prohibits it or its Subsidiaries from complying with 
any of the provisions of this Agreement. The Company shall keep Parent reasonably 
informed on a current basis and in writing of the status of, and any developments 
relating to or other changes in any Takeover Proposal or Potential Takeover 
Proposal or the negotiations thereof or discussions related thereto, including 
providing Parent with (i) copies of (A) all correspondence related thereto and (B) 
all drafts, outlines or summaries of any documents (including drafts) relating to 
thereto and (ii) written notice of any non-public information requests relating to 
such Takeover Proposal or Potential Takeover Proposal. For the avoidance of 
doubt, all information provided to Parent pursuant to this Section 5.02(c) will be 
subject to the terms of the Nondisclosure Agreement. Without limiting the 
foregoing, the parties hereto acknowledge and agree that any violation of any of the 
restrictions contained in this Section 5.02 by any of the Company’s Subsidiaries, or 
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any of the Company’s or its Subsidiaries’ respective Representatives made at the 
direction or on behalf of the Company or any of its Subsidiaries, shall be deemed 
to be a breach of this Section 5.02 by the Company if the Company would not 
otherwise be permitted to take or refrain from taking such action by this 
Section 5.02. 

(d) The Board of Directors of the Company shall not, directly or 
indirectly, (i) (A) fail to make or include the Company Board Recommendation in 
the Proxy Statement, (B) withhold, withdraw (or modify in a manner adverse to 
Parent), or publicly propose to withhold or withdraw (or modify in a manner 
adverse to Parent), the Company Board Recommendation, (C) recommend the 
approval or adoption of, or endorse, approve or adopt, or submit to a vote of any 
securityholders of the Company, or publicly propose to recommend, endorse, 
approve or adopt or submit, any Takeover Proposal, (D) fail to publicly reaffirm 
the Company Board Recommendation within ten (10) Business Days following 
receipt of a written request by Parent to provide such reaffirmation following the 
public announcement or disclosure of a Takeover Proposal (provided that Parent 
may only make one such request per Takeover Proposal (or per material 
modification thereof)), or (E) fail to recommend against any Takeover Proposal that 
has been publicly disclosed by the date that is the earlier of (1) five (5) Business 
Days prior to the Company Stockholders’ Meeting and (2) ten (10) Business Days 
after the public disclosure thereof, provided, however that the Board of Directors 
of the Company may, and may cause the Company to, (1) make a customary “stop, 
look and listen” communication pursuant to Rule 14d-9(f) under the Exchange Act, 
so long as such communication includes a reaffirmation of the Company Board 
Recommendation, (2) elect to take no position with respect to a Takeover Proposal 
that is a tender offer or exchange offer until the earlier of (I) the close of business 
on the fifth (5th) Business Day prior to the Company Stockholders’ Meeting and 
(II) the close of business on the tenth (10th) Business Day after the commencement 
of such Takeover Proposal pursuant to Rule 14e-2 under the Exchange Act, so long 
as on such tenth (10th) Business Day the Board of Directors of the Company 
publicly recommends against such tender offer or exchange offer, (3) if the 
Company has received a Takeover Proposal and the Board of Directors of the 
Company has determined that such Takeover Proposal constitutes a Qualifying 
Takeover Proposal in accordance with Section 5.02(b) and the Company has 
complied in all material respects with the terms of this Agreement with respect 
thereto, disclose, solely if and to the extent required by Law, that the Company has 
received such Takeover Proposal and determined that such Takeover Proposal 
constitutes a Qualifying Takeover Proposal, provided that such disclosure states 
that the Board of Directors of the Company has not changed or withdrawn the 
Company Board Recommendation, and (4) if the Company has received a Superior 
Proposal, complied with the terms of this Agreement with respect thereto and 
delivered to Parent a notice in accordance with Section 5.02(d), disclose, solely if 
and to the extent required by Law, that the Company has delivered such notice and 
determined that the applicable Qualifying Takeover Proposal constitutes a Superior 
Proposal (each action described in this Section 5.02(d)(i), other than, in and of 
themselves, the actions set forth in the foregoing clauses (1), (2), (3) and (4) 
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(provided that in the case of clause (4), such disclosure shall be deemed an Adverse 
Recommendation Change unless within two calendar days following expiration of 
the Notice Period, the Company publicly announces that such Takeover Proposal 
does not constitute a Superior Proposal, rejects such Takeover Proposal and 
reaffirms the Company Board Recommendation), being referred to as an “Adverse 
Recommendation Change”), (ii) execute or enter into (or cause or permit the 
Company or any of its Subsidiaries to execute or enter into) any Company 
Acquisition Agreement, other than any Acceptable Confidentiality Agreement in 
accordance with Section 5.02(b), (iii) take any action to make the provisions of any 
Takeover Law or any restrictive provision of any applicable anti-takeover provision 
in the Company Charter Documents, inapplicable to any transactions contemplated 
by a Takeover Proposal or a Potential Takeover Proposal (including approving any 
transaction under the DGCL), or (iv) resolve, agree or propose to take any such 
actions. Notwithstanding the foregoing or any other provision of this Agreement to 
the contrary, prior to obtaining the Company Stockholder Approval, but not after, 
(I) if the Company has received a Superior Proposal and the Company has complied 
in all material respects with this Section 5.02 in relation to such Superior Proposal, 
the Board of Directors of the Company may (x) make an Adverse Recommendation 
Change with respect to such Superior Proposal and (y) cause the Company to enter 
into a definitive agreement to effectuate such Superior Proposal and terminate this 
Agreement pursuant to Section 7.01(d)(ii) and, if applicable, pay or cause to be 
paid, prior to or concurrent with such termination, the Company Termination Fee 
pursuant to Section 7.03, if the Board of Directors of the Company has determined 
in good faith, after consultation with its financial advisors and outside legal counsel, 
that the failure to make an Adverse Recommendation Change, enter into such 
definitive agreement to effectuate such Superior Proposal and terminate this 
Agreement would be inconsistent with the directors’ statutory standard of conduct 
under applicable Law; provided, however, that the Board of Directors of the 
Company shall not, and shall cause the Company not to, take any action set forth 
in clause (x) or (y) unless (1) the Company has given Parent at least four (4) 
calendar days’ prior written notice (the “Notice Period”) of its intention to take such 
action (which notice itself shall not constitute an Adverse Recommendation 
Change, and which notice shall describe in reasonable detail the basis for such 
Adverse Recommendation Change, specify the identity of the Person or group of 
Persons making such Superior Proposal and include a copy of all agreements to be 
entered into in connection with such Superior Proposal (including those relating to 
the sources of financing therefor, with customary redaction of any fee letters with 
respect thereto)), (2) the Company has negotiated, and has caused its 
Representatives to negotiate, in good faith and with time being of the essence, with 
Parent during the Notice Period, to the extent Parent wishes to negotiate, to enable 
Parent to propose revisions to the terms of this Agreement such that it would cause 
such Superior Proposal to no longer constitute a Superior Proposal, and 
(3) following the end of the Notice Period, the Board of Directors of the Company 
shall have considered in good faith any such revisions proposed by Parent, and 
shall, after consultation with its financial advisors and outside legal counsel, have 
determined that such Superior Proposal would continue to constitute a Superior 
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Proposal if the revisions proposed by Parent were to be given effect and if the 
failure to take such action would be inconsistent with the directors’ statutory 
standard of conduct under applicable Law; provided, however, that if during the 
Notice Period any revisions are made to the Superior Proposal and such revisions 
are material (it being understood and agreed that any change to pricing or any other 
material amendment or revision to the terms of such Superior Proposal that was 
previously the subject of a notice hereunder shall require the Company to deliver a 
new notice and to comply with the requirements of this Section 5.02(d) with respect 
to such new notice except that the Notice Period shall be two (2) calendar days 
instead of four (4) calendar days). 

(e) Without limiting the applicability or effects of undertaking an 
Adverse Recommendation Change, nothing in this Section 5.02 or elsewhere in this 
Agreement in and of itself shall prohibit the Company or the Board of Directors of 
the Company from (i) taking and disclosing to the stockholders of the Company a 
position contemplated by Rule 14e-2(a), Rule 14d-9 or Item 1012(a) of 
Regulation M-A promulgated under the Exchange Act or (ii) making any 
disclosure to the stockholders of the Company that is required by applicable Law; 
provided, however, that neither the Company nor the Board of Directors of the 
Company shall be permitted to recommend that the stockholders of the Company 
tender any securities in connection with any tender or exchange offer (or otherwise 
approve, endorse or recommend any Takeover Proposal), unless in each case, in 
connection therewith, the Board of Directors of the Company effects an Adverse 
Recommendation Change in accordance with Section 5.02(d); provided, further 
that any such disclosure under clause (i) or (ii) shall be deemed to be an Adverse 
Recommendation Change unless such disclosure includes a reaffirmation of the 
Company Board Recommendation.  

(f) As used in this Agreement, “Acceptable Confidentiality 
Agreement” means (i) any confidentiality agreement entered into by the Company 
from and after the date of this Agreement that contains confidentiality provisions 
that are not materially less favorable in the aggregate to the Company than those 
contained in the Nondisclosure Agreement, except that such confidentiality 
agreement need not include explicit or implicit standstill provisions or otherwise 
restrict the making of or amendment or modification to Takeover Proposals, or 
(ii) any confidentiality agreement entered into prior to the date of this Agreement; 
provided, however, that any Acceptable Confidentiality Agreement shall not 
prohibit compliance by the Company or any of its Subsidiaries with any of the 
provisions of this Agreement.  

(g) As used in this Agreement, “Takeover Proposal” shall mean 
any inquiry, proposal or offer (and any amendment, modification, or other change 
thereto) from any Person or group of Persons (other than Parent and its 
Subsidiaries) relating to, in a single transaction or series of related transactions, any 
direct or indirect (i) acquisition of twenty percent (20%) or more of the consolidated 
assets of the Company and its Subsidiaries (based on the fair market value thereof, 
as determined in good faith by the Board of Directors of the Company) or twenty 
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percent (20%) or more of the consolidated revenues, operating income or net 
income of the Company and its Subsidiaries, including through the acquisition of 
equity interests of one or more Subsidiaries of the Company owning such assets, 
(ii) acquisition of beneficial ownership of securities representing twenty percent 
(20%) or more of the voting power of the then outstanding Company Common 
Stock and other voting securities of the Company, (iii) tender offer or exchange 
offer that if consummated would result in any Person or group of Persons 
beneficially owning securities representing twenty percent (20%) or more of the 
voting power of the then outstanding Company Common Stock and other voting 
securities of the Company, (iv) merger, consolidation, share exchange, business 
combination, recapitalization, liquidation, dissolution or similar transaction 
involving the Company or any of its Subsidiaries pursuant to which the holders of 
the voting power of the Company immediately prior to such transaction would 
cease to beneficially own securities representing eighty percent (80%) or less of the 
aggregate voting power of the voting securities of the Company, such Subsidiary, 
the surviving entity or the resulting direct or indirect parent of the Company or such 
surviving entity, (v) any issuance or sale or other disposition (including by way of 
merger, reorganization, division, consolidation, share exchange, business 
combination, recapitalization, take private transaction or other similar transaction) 
of twenty percent (20%) or more of the total voting power of the outstanding 
Company Common Stock and other voting securities of the Company, or (vi) any 
combination, or transaction substantially similar to, any of the foregoing; provided, 
however, that this Agreement and the Transactions, together with any modifications 
thereto proposed by Parent and Merger Sub, shall not be deemed a Takeover 
Proposal. 

(h) As used in this Agreement, “Superior Proposal” shall mean any 
bona fide written Takeover Proposal made after the date hereof that the Board of 
Directors of the Company has determined in its good faith judgment, after 
consultation with its financial advisors and outside legal counsel, (i) is more 
favorable to the Company’s stockholders than the Transactions (taking into account 
all the terms and conditions of such proposal and this Agreement (including the 
Company Termination Fee, any changes proposed by Parent to the terms of this 
Agreement and the potential time delays and other risks to consummation 
associated with such Takeover Proposal)), (ii) is reasonably capable of being 
completed taking into account all legal, regulatory, financial, financing and other 
aspects of such Takeover Proposal and of this Agreement considered relevant by 
the Board of Directors of the Company and (iii) if an all- or part-cash transaction, 
for which financing is fully committed or reasonably likely to be available at 
signing and consummation of the transaction contemplated by such Takeover 
Proposal; provided, however, that for purposes of the definition of “Superior 
Proposal”, the references to “twenty percent (20%)” and eighty percent (80%) in 
the definition of Takeover Proposal shall be deemed to be references to “fifty 
percent (50%)”. 

(i) Any proposals or offers made by Parent or its Affiliates in 
response to a Takeover Proposal (and, if required by applicable Law, the disclosure 
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of such proposals or offers) shall not be deemed to be a violation or breach of the 
Nondisclosure Agreement. 

SECTION 5.03. Efforts. 

(a) Subject to the terms and conditions of this Agreement, each of 
the parties hereto shall cooperate with the other parties and use (and shall cause 
their respective Affiliates to use) reasonable best efforts (unless, with respect to any 
action, another standard of performance is expressly provided for herein) to as 
promptly as reasonably practicable (i) consummate and make effective, in the most 
expeditious manner reasonably practicable (and in any event no later than the 
Outside Date), the Transactions, including preparing and filing all documentation 
to effect all necessary, proper and advisable filings, notices, petitions, statements, 
registrations, declarations, submissions of information, applications, reports and 
other documents necessary to consummate and make effective the Transactions, 
(ii) obtain any approvals, consents, registrations, waivers, permits, authorizations, 
exemptions, clearances, orders and other confirmations from any Governmental 
Authority or third party necessary to consummate and make effective the 
Transactions (including any Regulatory Approvals), and, subject to Section 
5.03(b), to comply with the terms thereof (including, for the avoidance of doubt, by 
filing any applications, notices, petitions and filings required to obtain the 
Regulatory Approvals, consistent with the instructions of any Governmental 
Authority), and (iii) execute and deliver any additional instruments necessary to 
consummate the Transactions. Each of Parent and the Company shall use its 
respective reasonable best efforts to resolve objections, if any, which may be 
asserted with respect to this Agreement or the transactions contemplated hereby by 
any Governmental Authority or under any applicable Law or Judgment.  In the 
event that the parties hereto shall fail to obtain any third party approval or consent 
that is necessary, proper or advisable in connection with the Mergers or the 
Transactions (other than from a Governmental Authority, including a Regulatory 
Approval), the Company shall use its reasonable best efforts, and shall take such 
actions as are reasonably requested by Parent, to minimize any adverse effect upon 
the Company and its Subsidiaries resulting, or which would reasonably be expected 
to result, after the Effective Time, from the failure to obtain such consent.  
Notwithstanding anything to the contrary in this Agreement, in connection with 
obtaining any such approval or consent from any such third parties (other than 
Governmental Authorities, including a Regulatory Approval) with respect to any 
transaction contemplated by this Agreement, (A) none of the Company or any of 
its Subsidiaries shall be required to, or, without the prior written consent of Parent, 
shall, pay or commit to pay to such person whose approval or consent is being 
solicited any cash or other consideration, make any commitment or incur any 
liability or other obligation due to such person (other than ordinary course filing 
and similar fees that are consistent with market practice in comparable situations), 
and (B) none of Parent, Merger Sub or any of their Affiliates shall be required to 
pay or commit to pay to such person whose approval or consent is being solicited 
any cash or other consideration, make any commitment or incur any liability or 
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other obligation (other than ordinary course filing and similar fees that are 
consistent with market practice in comparable situations).  

(b) Notwithstanding anything to the contrary, nothing in this 
Agreement shall require Parent, any of its Subsidiaries or any of its Affiliates to (i) 
propose, offer, negotiate, commit to, agree to, accept and effect (as applicable) 
undertakings, commitments or other conditions not contemplated by or any other 
material deviations from the business plan(s) provided to any Governmental 
Authority in connection with the Regulatory Approvals, or (ii) take any action, or 
commit to take any action, or accept any restriction, commitment or condition, 
involving Parent and any of its Subsidiaries or Affiliates, or the Company and any 
of its Subsidiaries, which would reasonably be expected to be burdensome to the 
business, operations, financial condition or results of operations of Parent and its 
Subsidiaries and Affiliates, taken as a whole after giving effect to the Transactions 
(any such action, condition, commitment, undertaking or restriction described in 
clauses (i) and (ii), a “Burdensome Condition”). 

(c) Subject to Section 8.19, and notwithstanding anything else to 
the contrary herein, Parent, after consulting in good faith with the Company and 
considering in good faith the Company’s views and comments, in each case, to the 
extent permitted by Law, shall (i) control the timing and strategy for obtaining any 
approvals, consents, registrations, waivers, permits, authorizations, exemptions, 
clearances, orders and other confirmations from any Governmental Authority in 
connection with the Transactions and (ii) coordinate the overall development of the 
positions to be taken and the regulatory actions to be requested in any filing or 
submission with any Governmental Authority in connection with the Transactions 
and in connection with any investigation or other inquiry by or before, or any 
negotiations with, any Governmental Authority relating to the Transactions and of 
all other regulatory matters incidental thereto.  

(d) Each of the parties hereto shall, and shall cause their respective 
Subsidiaries to, cooperate with each other and use their respective reasonable best 
efforts to prepare all documentation, to effect all applications, notices, petitions, 
and filings (and in the case of the applications, notices, petitions and filings required 
to obtain the Regulatory Approvals, use their reasonable best efforts to make such 
filings as soon as reasonably practicable and in no event later than sixty (60) days 
after the date of this Agreement, unless a Governmental Authority has advised or 
requested that such party should file such application, notice, petition, or filing at a 
later date), and to obtain all Regulatory Approvals that are necessary or advisable 
to consummate the transactions contemplated by this Agreement, and to comply 
with the terms and conditions of all such Regulatory Approvals; provided, however 
that all applications, notices, petitions, and filings required to obtain the Regulatory 
Approvals shall be made by Parent (and its Subsidiaries, as appropriate) no later 
than sixty (60) days after the date of this Agreement. Each of the Company, Parent 
and Merger Sub shall use its reasonable best efforts to supply (and cause their 
respective Affiliates to supply) as promptly as reasonably practicable any additional 
information and documentary material that may be reasonably requested in 
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connection with this Section 5.03 or by the relevant Governmental Authority in 
connection with the foregoing filings, notices, applications and notifications 
following submission thereof (subject, for the avoidance of doubt, to applicable 
confidentiality obligations). Parent will be responsible for all filing fees in 
connection with any filings required to be made pursuant to this Section 5.03(d).  
Parent shall seek confidential treatment for the Company Disclosure Letter and all 
personally identifiable information in any and all applications, notices, filings, 
related correspondence, and related information filed with or submitted to any 
Governmental Authority. 

(e) In furtherance and not in limitation of the foregoing, each of the 
parties hereto shall use (and shall cause their respective controlled Affiliates to use) 
reasonable best efforts to (i) promptly cooperate in all respects with each other in 
connection with any necessary, proper or advisable submissions, consents, 
approvals, filings, petitions, statements, licenses, permits, authorizations, 
declarations, notifications, registrations, submissions of information, applications, 
reports, analyses, presentations, memoranda, briefs, arguments, waivers, 
exemptions, clearances, orders, confirmations and other documents with any 
Governmental Authority in connection with the Regulatory Approvals (and the 
Transactions generally) and in connection with any investigation or other inquiry 
by or before any other Governmental Authority relating to the Transactions or any 
proceeding initiated by a private Person (including and subject to applicable Laws 
relating to the exchange of information, providing each other with a reasonable 
advance opportunity to review and comment upon, and consider in good faith the 
views of the other with respect to, all material written communications (including 
applications, analyses, presentations, memoranda, briefs, arguments and opinions) 
with a Governmental Authority regarding Transactions, provided, that the 
Company shall not have the right to review portions of material filed by Parent with 
a Governmental Authority that contain competitively sensitive business or other 
proprietary information or sensitive personal information and which are contained 
in a confidential exhibit or annex thereto); (ii) keep the other parties hereto 
reasonably informed in all material respects and on a reasonably timely basis of any 
material written or verbal communication received by such party from, or given by 
such party to, any Governmental Authority (including by promptly sending the 
other parties a copy of all documents, information, correspondence or other 
communications) regarding any of the Transactions and giving the other party the 
opportunity to attend and participate in any substantive meetings or discussions 
with any Governmental Authority, to the extent reasonably practical and not 
prohibited by such Governmental Authority; (iii) subject to applicable Laws and 
the Nondisclosure Agreement relating to the exchange of information, and to the 
extent reasonably practicable, promptly consult with the other parties hereto with 
respect to information relating to the other parties hereto and their respective 
Subsidiaries, as the case may be, that appears in any filing made with, or written 
materials submitted to, any third Person or any Governmental Authority in 
connection with the Transactions, provided, that the Company shall not have the 
right to review portions of material filed by Parent with a Governmental Authority 
that contain competitively sensitive business or other proprietary information or 
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sensitive personal information and which are contained in a confidential exhibit or 
annex thereto, (iv) subject to applicable Laws, and to the extent reasonably 
practicable, consult with the other parties hereto or their counsel in advance of any 
meeting, conference or discussion with any Governmental Authority in connection 
with the Regulatory Approvals and the Transactions generally (other than non-
material and routine communications between counsel and a Governmental 
Authority regarding the regulatory approval process or status); (v) to the extent 
permitted by the applicable Governmental Authority or other Person, give 
representatives of the other parties hereto the opportunity to attend and participate 
in any meeting or conference (whether in person, by telephone or otherwise) in 
connection with the Regulatory Approvals and the Transactions generally (other 
than non-material or routine communications between counsel and a Governmental 
Authority regarding the regulatory approval process or status); and (vi) promptly 
obtain all consents, registrations, waivers, exemptions, approvals, confirmations, 
clearances, permits, certificates, orders, and authorizations necessary, proper or 
advisable to be obtained from, or renewed with, any Governmental Authority. Prior 
to submitting any document or any information relating to the Transactions or the 
parties hereto (whether formally or informally, in draft form or final form) to any 
Governmental Authority, a party shall send the other parties such document or 
information reasonably in advance of such submission, and such document or 
information shall not be submitted by the Company to any Governmental Authority 
without the prior written consent of Parent (such consent not to be unreasonably 
withheld, conditioned or delayed), provided, that the Company shall not have the 
right to review or be required to give consent to the filing of such portions of 
material to be filed by Parent with a Governmental Authority that contain 
competitively sensitive business or other proprietary information or sensitive 
personal information and which are contained in a confidential exhibit or annex 
thereto. Each of the parties hereto will furnish to the other information and 
assistance as the other may reasonably request in connection with the preparation 
of any required filings or submissions to any Governmental Authority and will 
cooperate in responding to any inquiry from a Governmental Authority to the extent 
reasonably practical and not prohibited by such Governmental Authority. 

(f) Notwithstanding anything to the contrary in this Section 5.03, 
each of the parties hereto (and each of their respective Affiliates) may, as each 
reasonably deems necessary or advisable: (i) designate any competitively sensitive 
material provided to the others under this Section 5.03 as “outside counsel only” 
and such materials and the information contained therein shall be given only to the 
outside legal counsel of the recipient and will not be disclosed by such outside 
counsel to employees, officers or directors of the recipient unless express written 
consent is obtained in advance from the source of the materials, (ii) redact 
documents and information as necessary to comply with contractual obligations, as 
necessary to avoid adversely impacting or jeopardizing any legal privilege or work 
product doctrine or as necessary to protect personal information; and (iii) exclude 
the others from any meeting or conference (whether in person, by telephone or 
otherwise) with any Governmental Authority to the extent it addresses any 
information of the nature contemplated by the foregoing clauses (i) and (ii). 
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(g) For the avoidance of doubt, to the extent this Agreement is 
validly terminated pursuant to Article VII, a party hereto shall be enabled to take 
any action that was otherwise prohibited or conditioned upon the consent of the 
other party hereto without such consent. 

SECTION 5.04. Public Announcements. Unless and until an Adverse 
Recommendation Change has occurred, Parent and the Company shall consult (and shall cause 
their respective Affiliates to consult) with each other before issuing, and give each other the 
opportunity to review and comment upon (which comments each party shall take into account in 
good faith), any press release or other public statements with respect to the Transactions, and shall 
not issue any such press release or make any such public statement prior to such consultation, 
except as may be required by applicable Law, Judgment, court process or the rules and regulations 
of any national securities exchange or national securities quotation system to which any party 
hereto is subject, in which case the party required to make such disclosure shall use its reasonable 
best efforts to allow, to the extent legally permitted, each other party reasonable time to comment 
on such disclosure in advance of its issuance, or is consistent with prior public communications 
previously consented to by the other parties. The parties hereto agree that the initial press release 
to be issued with respect to the Transactions following execution of this Agreement shall be in the 
form heretofore agreed to by the parties hereto (the “Announcement”). Notwithstanding the 
foregoing, this Section 5.04 shall not apply to any press release or other public statement made by 
any party hereto which is consistent with the Announcement and the terms of this Agreement and 
does not contain any information relating to the other parties hereto that has not been previously 
announced or made public in accordance with the terms of this Agreement. 

SECTION 5.05. Access to Information; Confidentiality.  

(a) Subject to applicable Law and any applicable Judgment, upon 
reasonable notice, the Company shall afford, and shall cause its Subsidiaries and 
each of its and their Representatives to afford, to Parent and its Representatives 
reasonable access during normal business hours to the Company’s and its 
Subsidiaries’ officers, employees (provided that Parent shall first direct any request 
to contact any officer or employee to the Chief Executive Officer of Birch Bank 
and include the Chairman of the Board of Directors of the Company), agents, 
properties, books, Contracts and records (other than any of the foregoing with 
respect to the negotiation of the terms of this Agreement, or, except as expressly 
provided in Section 5.02, to any Takeover Proposal or any other transactions 
potentially competing with or alternative to the Transactions or proposals from 
other parties relating to any competing or alternative transactions or relating to any 
deliberation of the Board of Directors of the Company regarding any Takeover 
Proposal or Adverse Recommendation Change) and the Company shall, and shall 
cause its Subsidiaries and its and their Representatives to, furnish promptly to 
Parent and its Representatives such information concerning its and its Subsidiaries 
business, personnel, assets, Governmental Authority, customer, vendor and agent 
relationships, liabilities and properties as Parent may reasonably request (other than 
any information with respect to the negotiation of the terms of this Agreement, or, 
except as expressly provided in Section 5.02, to any Takeover Proposal, or any 
other transactions potentially competing with or alternative to the Transactions or 
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proposals from other parties relating to any competing or alternative transactions 
or relating to any deliberation of the Board of Directors of the Company regarding 
any Takeover Proposal or Adverse Recommendation Change); provided, however, 
that Parent and its Representatives shall conduct any such activities in such a 
manner as not to interfere unreasonably with the business or operations of the 
Company; provided, further, that (A) the Company shall not be obligated to provide 
such access or information if doing so would (i) result in the disclosure of Trade 
Secrets or competitively sensitive information to third parties (other than, for the 
avoidance of doubt, Parent and its Subsidiaries and their respective 
representatives), (ii) violate applicable Law or an applicable Judgment, including 
as described in Section 8.19, (iii) jeopardize, on the advice of outside legal counsel, 
the protection of an attorney-client privilege, attorney work product protection or 
other legal privilege; provided, in each case, that the Company has used reasonable 
best efforts to provide such access or disclose such information in a manner that 
does not result in such a disclosure, violation or jeopardization, and (B) such 
activities shall not involve any environmental sampling or testing. Until the 
Effective Time, all information provided (including information provided by the 
Company, its Subsidiaries or any of their respective Representatives pursuant to 
Section 5.11(a)) will be subject to the terms of that certain Amended and Restated 
Confidentiality and Non-disclosure Agreement, dated as of January 23, 2026, by 
and between the Company, Birch Bank and Opportunity Financial, LLC (the 
“Nondisclosure Agreement”). 

SECTION 5.06. Indemnification and Insurance. 

(a) For a period of six (6) years after the Effective Time, each of 
Parent and the Surviving Company shall, and Parent shall cause the Surviving 
Company to, in each case to the fullest extent permitted by applicable Law, (i) 
indemnify and hold harmless each current or former director or officer of the 
Company and/or its Subsidiaries and each other Person who at the Effective Time 
is, or at any time prior to the Effective Time was, indemnified or entitled to be 
indemnified by the Company or its Subsidiaries pursuant to the Company Charter 
Documents or the organizational documents of such Subsidiaries, as applicable, as 
in effect on the date of this Agreement or pursuant to any other agreement in 
existence as of the date of this Agreement providing for indemnification or 
advancement of expenses between the Company or any of its Subsidiaries and such 
Person, including without limitation the agreements set forth on Section 5.06 of the 
Company Disclosure Letter (the “Indemnity Agreements”), in each case, as made 
available to Parent prior to the date of this Agreement (each, an “Indemnitee”) with 
respect to all claims, liabilities, losses, damages, judgments, fines, penalties, costs 
(including amounts paid in settlement or compromise) and expenses (including fees 
and expenses of legal counsel) in connection with any Action (whether civil, 
criminal, administrative or investigative), whenever asserted, based on or arising 
out of, in whole or in part, (A) the fact that an Indemnitee is or was a director, 
manager, officer, employee or agent (solely, with respect to agents, to the extent of 
any underlying contractual indemnification obligation that is binding on the 
Company or any of its Subsidiaries as of the Closing Date) of the Company or such 
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Subsidiary or (B) acts or omissions by an Indemnitee in the Indemnitee’s capacity 
as a director, manager, officer, employee or agent (solely, with respect to agents, to 
the extent of any underlying contractual indemnification that is binding on the 
Company or any of its Subsidiaries as of the Closing Date) of the Company or such 
Subsidiary or taken at the request of the Company or such Subsidiary (including in 
connection with serving at the request of the Company or such Subsidiary as a 
representative of another Person (including any employee benefit plan)), in each 
case under clause (A) or (B), at, or at any time prior to, the Effective Time 
(including any Action relating in whole or in part to the Transactions or relating to 
the enforcement of this provision or any other indemnification or expense 
advancement right of any Indemnitee) and (ii) assume (in the case of the Surviving 
Company, in the Merger without any further action) all obligations of the Company 
and such Subsidiaries to the Indemnitees in respect of indemnification, 
advancement of expenses and exculpation from liabilities for acts or omissions 
occurring at or prior to the Effective Time as provided in the Company Charter 
Documents and the organizational documents of such Subsidiaries as in effect on 
the date of this Agreement or in any agreement in existence as of the date of this 
Agreement providing for indemnification, advancement of expenses or exculpation 
from liabilities between the Company or any of its Subsidiaries and any Indemnitee 
prior to the date of this Agreement, in each case, as made available to Parent prior 
to the date of this Agreement.  

(b) Without limiting the foregoing, from and after the Effective 
Time for a period of six (6) years, to the fullest extent permitted by applicable Law 
and consistent with the formal and informal requests of each Governmental 
Authority with jurisdiction over such entities, Parent shall cause the Operating 
Agreement of the Surviving Company, and the Surviving Company shall cause the 
organizational documents of its Subsidiaries, to contain provisions no less 
favorable to the Indemnitees with respect to limitation of liabilities, 
indemnification, exculpation and advancement of expenses, taken as a whole, in 
each case, of managers, directors and officers than are set forth as of the date of this 
Agreement in the Company Charter Documents, the organizational documents of 
such Subsidiaries and the Indemnity Agreements, each as in effect on the date of 
this Agreement, which provisions shall not be amended, repealed or otherwise 
modified in a manner that would adversely affect the rights thereunder of any of 
the Indemnitees. From and after the Effective Time, Parent shall cause the 
Company to maintain in full force and effect the Indemnity Agreements, and such 
Indemnity Agreements may only be terminated or amended in writing with the 
consent of the parties thereto or in accordance with their terms. In addition, from 
and after the Effective Time, Parent shall, and shall cause the Surviving Company 
to, without requiring a preliminary determination of entitlement to indemnification, 
advance any reasonable expenses (including reasonable and documented attorneys’ 
fees, costs and expenses) of any Indemnitee under this Section 5.06 (including in 
connection with establishing or enforcing a right to indemnification or 
advancement of expenses referred to in this Section 5.06) as incurred to the fullest 
extent permitted under applicable Law; provided, however, that an advancement of 
expenses shall be made solely upon delivery of a written undertaking, by the 
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Indemnitee, that he or she has met the standard of conduct necessary for 
indemnification applicable to him or her and to repay any amounts so advanced 
(without interest) if and to the extent that it is determined by final judicial decision 
from which there is no further right to appeal that such Indemnitee is not entitled to 
be indemnified or entitled to advancement of expenses or the standard of conduct 
for indemnification was not met. For the avoidance of doubt, an Indemnitee shall 
not be entitled to indemnification by Parent under this Section 5.06 if it is finally 
determined that such Indemnitee engaged in any bad faith, willful misconduct, 
fraud, gross negligence or is otherwise not entitled to such indemnification; 
provided, that for the avoidance of doubt, the foregoing portion of this sentence 
shall not limit in any manner an Indemnitee’s rights to be indemnified by the 
Surviving Company pursuant to the Company Charter Documents, under the 
organizational documents of the Company’s Subsidiaries, under the Indemnity 
Agreements or by contract or otherwise as in effect on the date of this Agreement; 
provided, that if an Indemnitee received advancement of expenses or 
indemnification pursuant to this Section 5.06 and it is determined that the 
Indemnitee engaged in any bad faith, willful misconduct, fraud, gross negligence 
or is otherwise not entitled to such indemnification, such Indemnitee shall repay all 
such amounts to Parent or the Surviving Company previously received, as 
applicable. 

(c) At or prior to the Closing, the Company shall purchase or cause 
to be purchased a six (6) year prepaid “tail policy” on terms and conditions 
providing at least substantially equivalent benefits as the current policies of 
directors’ and officers’ liability insurance maintained by the Company and its 
Subsidiaries with respect to matters existing or occurring prior to the Effective 
Time, covering without limitation the Transactions; provided, that the maximum 
aggregate premium for such insurance that the Company shall be required to 
expend shall not exceed two hundred and fifty percent (250%) of the annual 
directors’ and officers’ insurance premium for the Company’s current fiscal year 
(the “Maximum Premium”), which annual premiums are set forth in 
Section 5.06(c) of the Company Disclosure Letter. If such insurance coverage 
cannot be obtained at an annual premium equal to or less than the Maximum 
Premium, the Surviving Company shall obtain the greatest coverage available for 
a cost not exceeding an annual premium equal to the Maximum Premium. The 
Surviving Company shall cause such policy to be maintained in full force and effect 
for its full term and shall honor all of its obligations thereunder. 

(d) The provisions of this Section 5.06 are (i) intended to be for the 
benefit of, and shall be enforceable by, each Indemnitee, his or her heirs and his or 
her representatives and (ii) in addition to, and not in substitution for, any other 
rights to indemnification or contribution that any such Indemnitee may have under 
the Company Charter Documents, under the organizational documents of the 
Company’s Subsidiaries as in effect on the date of this Agreement, under the 
Indemnity Agreements, or by contract or otherwise. The obligations of Parent and 
the Surviving Company under this Section 5.06 shall not be terminated or modified 
in such a manner as to adversely affect the rights of any Indemnitee to whom this 
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Section 5.06 applies unless (x) such termination or modification is required by 
applicable Law or (y) the affected Indemnitee shall have consented in writing to 
such termination or modification (it being expressly agreed that the Indemnitees to 
whom this Section 5.06 applies and their heirs and representatives shall be third-
party beneficiaries of this Section 5.06). 

(e) In the event that (i) Parent, the Surviving Company or any of 
their respective successors or assigns (A) consolidates with or merges into any 
other Person and is not the continuing or Surviving Company or entity of such 
consolidation or merger or (B) transfers or conveys all or substantially all of its 
properties and assets to any Person, or (ii) Parent or any of its successors or assigns 
dissolves the Surviving Company, then, in each such case, proper provision shall 
be made so that the successors and assigns of Parent or the Surviving Company 
shall assume all of the obligations thereof set forth in this Section 5.06. 

(f) Nothing in this Agreement is intended to, shall be construed to 
or shall release, waive or impair any rights to directors’ and officers’ insurance 
claims under any policy that is or has been in existence with respect to the Company 
or any of its Subsidiaries for any of their respective directors, officers or other 
employees, it being understood and agreed that the indemnification provided for in 
this Section 5.06 is not prior to or in substitution for any such claims under such 
policies. 

(g) Notwithstanding anything in this Section 5.06 to the contrary, 
no indemnification payments will be made to an Indemnitee with respect to an 
administrative proceeding or civil action initiated by any federal banking agency 
unless all of the following conditions are met: (i) Parent’s board of directors 
determines in writing that the Indemnitee acted in good faith and in the best 
interests of the Surviving Company or Surviving Bank; (ii) Parent’s board of 
directors determines that the payment will not materially affect Parent’s safety and 
soundness; (iii) the payment does not fall within the definition of a prohibited 
indemnification payment under 12 C.F.R. Part 359; and (iv) the Indemnitee agrees 
in writing to reimburse Parent, to the extent not covered by permissible insurance, 
for payments made in the event that the administrative or civil action instituted by 
a banking Governmental Authority results in a final order, Judgment or settlement 
in which the Indemnitee is assessed a civil money penalty, is prohibited from 
banking, or is required to cease an action or perform an affirmative action. 

SECTION 5.07. Employee Matters. 

(a) For a period of one (1) year following the Effective Time (or, 
if earlier, the date of the applicable Continuing Employee’s (as defined below) 
termination of employment), Parent shall, or shall cause the Surviving Company 
and its Subsidiaries to, provide (i) an annual base salary or hourly wage rate, as 
applicable, and target short-term cash incentive opportunity to each Person who is 
an employee of the Company or any of its Subsidiaries immediately prior to the 
Effective Time (each, a “Continuing Employee”) that are no less favorable taken 
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as a whole than those in effect immediately prior to the Effective Time and (ii) other 
employee benefits (excluding any defined benefit pension, nonqualified deferred 
compensation, retention bonus, special bonus, long-term incentive, severance or 
other retiree health and welfare benefits) to each Continuing Employee that are 
substantially comparable in the aggregate to either (A) those provided to such 
Continuing Employee immediately prior to the Effective Time, to the extent such 
benefits are set forth on Section 3.11(a) of the Company Disclosure Letter, or (B) 
those provided to similarly-situated employees of Parent or its Subsidiaries.  

(b) With respect to all employee benefit plans of Parent, the 
Surviving Company and their respective Subsidiaries in which Continuing 
Employees are eligible to participate from and after the Effective Time, including 
any “employee benefit plan” (as defined in Section 3(3) of ERISA) (other than any 
defined benefit pension, nonqualified deferred compensation or retiree health and 
welfare benefits), for eligibility, vesting and, with respect to vacation and paid time 
off benefits, accrual purposes (as well as service with any predecessor employer of 
the Company or any such Subsidiary, to the extent service with the predecessor 
employer was recognized by the Company or such Subsidiary) shall be treated as 
service with Parent, the Surviving Company or any of their respective Subsidiaries; 
provided, however, that such service need not be recognized to the extent that such 
recognition would result in any duplication of benefits for the same period of 
service. For a period of not less than one year following the Effective Time, Parent 
or its applicable Subsidiary (including, following the Effective Time, the Surviving 
Company and Surviving Bank) shall recognize all Continuing Employees’ accrued, 
unused vacation and sick leave (collectively, “PTO”) as of the Effective Time and 
shall make such PTO available for use by the Continuing Employees, subject to the 
terms of the applicable Company PTO program immediately prior to the Effective 
Time and in any event for a period not to exceed one (1) year following the 
Effective Time; provided, however, that for the avoidance of doubt, no Continuing 
Employee shall be entitled to duplicative accruals of PTO for any period of service. 

(c) Without limiting the generality of Section 5.07(a), Parent shall, 
or shall cause its Affiliates (including, following the Effective Time, the Surviving 
Company and its Subsidiaries) to use commercially reasonable efforts to, waive, or 
cause to be waived, any pre-existing condition limitations, exclusions, actively-at-
work requirements and waiting periods under any welfare benefit plan maintained 
by Parent, the Surviving Company or any of their respective Subsidiaries in which 
Continuing Employees (and their eligible dependents) will be eligible to participate 
from and after the Effective Time, except to the extent that such pre-existing 
condition limitations, exclusions, actively-at-work requirements and waiting 
periods would not have been satisfied or waived under a comparable Company Plan 
immediately prior to the Effective Time. Parent shall, or shall cause the Surviving 
Company and its Subsidiaries to, use commercially reasonable efforts to recognize 
the dollar amount of all co-payments, deductibles and similar expenses incurred by 
each Continuing Employee (and his or her eligible dependents) during the calendar 
year in which the Effective Time occurs for purposes of satisfying such year’s 
deductible and co-payment limitations under the relevant welfare benefit plans in 
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which they are eligible to participate immediately following the Effective Time to 
the same extent such service was recognized under the corresponding Company 
Plan as of immediately prior to the Effective Time. 

(d) The Company shall, or shall cause its applicable Subsidiaries 
to, take all actions necessary or appropriate, effective no later than the day 
immediately preceding the Closing Date, to terminate, or take other actions in 
connection with the termination of, any Company Plan which is selected by Parent 
for termination; provided that Parent provides such request to terminate the 
applicable Company Plan in writing no less than thirty (30) Business Days prior to 
the Closing Date; provided further, that Parent shall not require the termination of 
any Company Plan which is an employment agreement or cash incentive 
agreement. If Parent provides such written request to the Company, the Company 
shall deliver to Parent, prior to the Closing Date, evidence that the Board of 
Directors of the Company (or the applicable Subsidiaries’ board of directors) has 
validly adopted resolutions to terminate such Company Plan(s) (the form and 
substance of which resolutions shall be subject to review and approval of Parent, 
which approval shall not be unreasonably withheld or delayed) and taken all other 
actions necessary or advisable to terminate such Company Plans, effective no later 
than the date immediately preceding the Closing Date. 

(e) The provisions of this Section 5.07 are solely for the benefit of 
the parties to this Agreement, and no provision of this Section 5.07 is intended to, 
or shall constitute the establishment or adoption of, or an amendment to, any 
compensation or employee benefit plan of the Company, the Surviving Company, 
Parent or any of their Affiliates, including any Company Plan, for purposes of 
ERISA or otherwise, and no current or former employee, director or individual 
service provider or any other individual associated therewith shall be regarded for 
any purpose as a third-party beneficiary of this Agreement or have the right to 
enforce the provisions hereof. Nothing contained this Section 5.07 expressed or 
implied, is intended or shall be construed to impede or limit Parent, the Company, 
the Surviving Company or any of their Affiliates from amending or terminating any 
Company Plan following the Effective Time. Nothing contained in this Agreement 
shall obligate Parent, the Surviving Company or any of their Affiliates to maintain 
any particular benefit plan, or retain the employment of any particular employee or 
individual service provider. 

SECTION 5.08. Notification of Certain Matters; Stockholder Litigation and 
Engagement.  

(a) Prior to the Effective Time, Parent shall give prompt written 
notice to the Company, and the Company shall give prompt written notice to Parent, 
of (i) to the extent permitted under applicable Law, any notice or other 
communication received by such party from any Governmental Authority in 
connection with or arising or resulting from this Agreement or the Transactions or 
the negotiation, execution, delivery, or performance of this Agreement or from any 
Person alleging that the consent of such Person is or may be required in connection 
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with or as a result of the execution, delivery or performance of this Agreement or 
the Transactions; and (ii) any Actions commenced or, to such party’s Knowledge, 
threatened against such party in relation to this Agreement or the Transactions or 
the negotiation, execution, delivery, or performance of this Agreement. Parent shall 
have the right, at its own expense, to participate fully in the defense, strategy, and 
settlement discussions of any such litigation, including through separate counsel of 
its choosing, and the Company shall reasonably consider Parent’s view with respect 
thereto.  

(b) The Company shall promptly notify Parent, and shall keep 
Parent reasonably informed with respect to, the defense and settlement of any 
stockholder litigation (including any class action or derivative litigation) against 
the Company or the Company’s directors or officers relating to this Agreement or 
the Transactions. The Company shall not settle any stockholder litigation against 
the Company or the Company’s directors relating to this Agreement or the 
Transactions without Parent’s prior written consent (such consent not to be 
unreasonably withheld, delayed or conditioned). 

(c) Prior to the Effective Time, and in all cases subject to Section 
8.19, the Company shall give prompt written notice to Parent of (i) to the extent 
permitted under applicable Law, the commencement of any material investigation 
by a Governmental Authority or any material notice, inquiry or other 
communication received by the Company or any of its Subsidiaries from any 
Governmental Authority in connection with a potential or ongoing investigation 
and (ii) any material Actions commenced or, to the Knowledge of the Company, 
threatened against the Company or any of its Subsidiaries, in each case, where such 
notice is not already required to be provided to Parent pursuant to Section 5.08(a). 
To the extent permitted under applicable Law, the Company shall consult with 
Parent regarding any response or action plan with respect to the matters addressed 
in this Section 5.08(c).   

(d) Without limiting the requirements of Section 5.02, the 
Company shall give prompt written notice to Parent of, and shall keep Parent 
reasonably informed with respect to, any private or public letter, notice, proposal, 
e-mail, text message or other similar message or other communication (including 
any oral communication) received by the Company, any of its Subsidiaries, the 
Board of Directors of the Company or any committee thereof, or its or their 
Representatives, from any actual or purported stockholder of the Company, any 
Affiliate of such stockholder, any Representative of such stockholder or any 
Affiliate of such stockholder, or any Person acting on behalf of or in concert with 
any stockholder of the Company or an Affiliate of such stockholder, in each case, 
intended to, seeking to or proposing to influence, advise, change or control the 
management of the Company, the Board of Directors of the Company or the 
Company, whether with respect to this Agreement or the Transactions or otherwise, 
including to oppose or seek to oppose the Company Board Recommendation or the 
consummation of the Transactions or to alter the terms or conditions of this 
Agreement. To the extent permitted under applicable Law, the Company shall 



 

91 
 

consult with Parent regarding any response or action plan with respect to the matters 
addressed in this Section 5.08(d). 

SECTION 5.09. Merger Sub Expenditures and Distributions. From the date of 
this Agreement until the Effective Time, (a) Merger Sub shall not expend funds other than in 
connection with (i) the Transactions and the payment of related expenses and (ii) matters ancillary 
to its existence and (b) Merger Sub shall not declare, set aside, make or pay any dividend or other 
distribution with respect to any of its Equity Interests. 

SECTION 5.10. Exchange De-listing. Parent shall cause the Company Common 
Stock to be de-listed from, and cease to trade on, the OTCQX effective as of immediately prior to 
the Effective Time and, prior to the Effective Time, the Company shall provide all reasonable 
cooperation requested by Parent in connection therewith. 

SECTION 5.11. Preparation of Registration Statement; Preparation of Proxy 
Statement; Company Stockholders’ Meeting.  

(a) As promptly as practicable after the execution of this 
Agreement, the Company shall prepare the Proxy Statement, and Parent shall 
prepare the Registration Statement. Parent shall cause the Registration Statement 
to be filed with the SEC as promptly as reasonably practicable after the preparation 
thereof (the Registration Statement and the Prospectus included therein, the 
“Transaction SEC Filings”). Each party shall cooperate with the other party in the 
preparation of the Proxy Statement and the Transaction SEC Filings and any 
amendment or supplement thereto (and in the response to any comments of the SEC 
or its staff on the Transaction SEC Filings or any amendment or supplement 
thereto), and shall consider in good faith all reasonable comments made by the other 
party, prior to the filing or mailing thereof. For the avoidance of doubt, the consent 
of Parent shall be required with respect to the form and contents of the Proxy 
Statement. The Company shall cooperate with Parent with respect to, and respond 
to and resolve as promptly as practicable, any comments of the SEC or its staff to 
the Transaction SEC Filings, and to have the Registration Statement declared 
effective under the Securities Act as promptly as practicable after it is filed with the 
SEC. The Company shall not agree to participate in any material or substantive 
meeting or conference (including by telephone) with the SEC, or any member of 
the staff thereof, in respect of the Transaction SEC Filings unless it consults with 
Parent in advance. Unless the Board of Directors of the Company has effected an 
Adverse Recommendation Change in accordance with Section 5.02, the Board of 
Directors of the Company shall make the Company Board Recommendation to the 
Company’s stockholders and shall include such recommendation in the Proxy 
Statement. The Company shall cause the Proxy Statement to be mailed to its 
stockholders as promptly as practicable after the Registration Statement is declared 
effective under the Securities Act (the “SEC Clearance Date”), such that it is 
available for inclusion in the mailing of the Registration Statement. Each party shall 
promptly furnish to the other party all information required or reasonably requested 
by the other party in connection with the preparation, filing and distribution of the 
Proxy Statement and the Transaction SEC Filings. Each of the Company, Parent 
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and Merger Sub shall correct any information provided by it for use in the Proxy 
Statement or in the Transaction SEC Filings as promptly as reasonably practicable 
if and to the extent such information contains any untrue statement of a material 
fact or omits to state a material fact required to be stated therein or necessary to 
make the statements therein, in the light of the circumstances under which they 
were made, not misleading.  

(b) If the Company or Parent becomes aware of any information 
that should be disclosed in an amendment or supplement to the Proxy Statement or 
the Transaction SEC Filings, then such party shall: (i) promptly inform the other 
party thereof; (ii) provide the other party (and its counsel) with a reasonable 
opportunity to review and comment on any amendment or supplement to the Proxy 
Statement or the Transaction SEC Filings prior to it being filed with the SEC or 
mailed to the stockholders of the Company, as applicable; (iii) provide the other 
party with a copy of such amendment or supplement promptly after it is filed with 
the SEC or delivered to the stockholders of the Company; and (iv) if mailing is 
reasonably likely to be required under applicable Law, cooperate in mailing such 
amendment or supplement to the stockholders of the Company. 

(c) Prior to the Effective Time, Parent shall use its reasonable best 
efforts to take all other action required to be taken under the Securities Act (and the 
rules and regulations of the SEC promulgated thereunder), the Exchange Act (and 
the rules and regulations of the SEC promulgated thereunder), the rules and policies 
of the NYSE or under any applicable state securities or “blue sky” laws (and the 
rules and regulations promulgated thereunder) in connection with the issuance, 
exchange and listing of Parent Common Stock to be issued in the Merger, except 
that Parent shall not be required to qualify to do business in any jurisdiction in 
which it is not now so qualified or file a general consent to service of process in 
any jurisdiction. 

(d) To the extent not prohibited by any Judgment by a court of 
competent jurisdiction, the Company shall, in accordance with applicable Law and 
the Company Charter Documents to establish a record date for and duly call, give 
notice of, convene and hold a meeting of its stockholders (including any 
adjournment, recess or postponement thereof, the “Company Stockholders’ 
Meeting”) for the purpose of obtaining the Company Stockholder Approval, as 
soon as reasonably practicable after the SEC Clearance Date. Unless the Board of 
Directors of the Company has effected an Adverse Recommendation Change in 
accordance with Section 5.02, the Company shall use its reasonable best efforts to 
obtain the Company Stockholder Approval. The Company shall consult with Parent 
regarding the record date for the Company Stockholders’ Meeting and shall cause 
appropriate searches to be made in accordance with Rule 14a-13. The Company 
shall not change the record date for the Company Stockholders’ Meeting without 
the prior written consent of Parent (such consent not to be unreasonably withheld, 
conditioned or delayed). Notwithstanding anything to the contrary contained in this 
Agreement, the Company may, in consultation with Parent, adjourn, recess or 
postpone the Company Stockholders’ Meeting (i) to allow reasonable additional 
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time for the filing or mailing of any supplement or amendment to the Proxy 
Statement that the Company has determined in good faith after consulation with 
outside counsel is reasonably likely to be required under applicable Law and for 
such supplement or amendment to be disseminated and reviewed by the 
stockholders of the Company in advance of the Company Stockholders’ Meeting, 
in each case in accordance with this Section 5.11, (ii) to the extent required by a 
court of competent jurisdiction in connection with any Action in connection with 
this Agreement or the Transactions, (iii) if as of the time for which the Company 
Stockholders’ Meeting is originally scheduled (as set forth in the Proxy Statement) 
there are insufficient shares of Company Common Stock represented (either in 
person or by proxy) to constitute a quorum necessary to conduct the business of the 
Company Stockholders’ Meeting or (iv) to solicit additional proxies for the purpose 
of obtaining the Company Stockholder Approval. Notwithstanding the foregoing, 
(A) the Company shall not adjourn, recess or postpone the Company Stockholders’ 
Meeting to a date that is less than five or more than ten (10) days after the date on 
which the Company Stockholders’ Meeting was originally scheduled without the 
prior written consent of Parent and (B) if Parent requests that the Company adjourn, 
postpone or recess the Company Stockholders’ Meeting to solicit additional proxies 
for the purpose of obtaining the Company Stockholder Approval, the Company will 
do so. The Company shall be required to adjourn the Company Stockholders’ 
Meeting only two (2) times pursuant to this Section 5.11(d). 

(e) The Company shall keep Parent updated with respect to proxy 
solicitation results as reasonably requested by Parent, including by allowing Parent 
to participate in phone calls with the Company’s proxy solicitor regarding the proxy 
solicitation. 

(f) Nothing in this Section 5.11 shall be deemed to prevent the 
Company or the Board of Directors of the Company from taking any action they 
are permitted or required to take under, and in compliance with, Section 5.02. 

SECTION 5.12. Trust Preferred Securities. Parent will use all reasonable best 
efforts and take any actions reasonably required to facilitate the assumption by Parent of the Trust 
Preferred Securities, and the treatment of such Trust Preferred Securities as additional tier 1 
regulatory capital instruments of the Parent following the Mergers, utilizing such transaction 
structures or legal entities as a Governmental Authority may indicate would be required to ensure 
such treatment, including submitting notice to or obtaining approval from any required 
Governmental Authority, and the Company and Birch Bank will cooperate, use all reasonable best 
efforts, and work in good faith with Parent to accomplish the same. 

SECTION 5.13. Financing Assistance from the Company.  

(a) During the Pre-Closing Period, at Parent’s expense to the extent 
subject to the expense reimbursement provisions in Section 5.13(b), the Company 
and its Subsidiaries shall use reasonable best efforts to provide (and shall use 
reasonable best efforts to cause its and their Representatives to provide) to Parent 
and Merger Sub such cooperation and assistance as may be reasonably requested 
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by Parent to assist Parent in arranging and obtaining any debt financing (including, 
for the avoidance of doubt, for purposes of this Section 5.13, any senior secured or 
unsecured bank financing or offering or private placement of debt, equity, equity-
linked or equity-backed securities). Such cooperation shall include, but not be 
limited to:  

(i) (x) furnishing to Parent, Merger Sub, the 
applicable providers of debt financing and their respective 
Representatives such financial information as Parent may 
reasonably request, and (y) cooperation to update any such financial 
information in order to cause such financial information to be 
Compliant; 

(ii) preparation for and participation in a reasonable 
number of meetings, conference calls, road shows, due diligence 
sessions, drafting sessions and presentations with prospective 
lenders and investors and with rating agencies, including direct 
contact between senior management of the Company, on the one 
hand, and the actual and potential providers of debt financing, on the 
other hand, or other reasonable and customary financing activities, 
in each case, by officers of customary seniority and expertise of the 
Company; 

(iii) providing information regarding the Company’s 
business, operations, properties, assets, liabilities and condition as 
may be reasonably requested by Parent to assist Parent and Merger 
Sub in preparing materials for rating agency presentations, offering 
documents, private placement memoranda, registration statements, 
prospectuses, bank information memoranda, a confidential 
information memorandum, packages (including, in each case, 
procuring permission for the use of industry reports and data 
referenced therein) and similar documents reasonably and 
customarily used to syndicate or place any debt financing; 

(iv) providing reasonable and customary assistance in 
the preparation by Parent of (but not prepare) pro forma financial 
information and pro forma financial statements (it being understood 
that Parent shall be responsible for the preparation of any pro forma 
calculations, any post-Closing or other pro forma cost savings, 
capitalization, ownership or other pro forma adjustments that may 
be included therein);  

(v) providing reasonable cooperation with due 
diligence efforts of the applicable providers of debt financing, to the 
extent customary and reasonably requested;  
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(vi) providing at least four (4) Business Days prior to 
the Closing Date all documentation and other information about the 
Company and its Subsidiaries as is required by bank regulatory 
authorities under applicable “know-your-customer” and anti-money 
laundering rules and regulations, including the USA PATRIOT Act 
and, as applicable, any beneficial ownership regulations, to the 
extent requested in writing by Parent at least eight (8) Business Days 
prior to the Closing Date; 

(vii) to the extent required by any provider of debt 
financing, providing customary authorization letters authorizing the 
distribution of information to prospective providers of debt 
financing regarding the Company’s business, subject to customary 
terms and conditions (including with respect to the presence or 
absence of material non-public information and accuracy of the 
information contained therein);  

(viii) facilitating the execution and delivery as of the 
Closing (but not prior to the Closing) of any pledge and security 
documents, currency or interest hedging arrangements, other 
definitive financing documents, or other certificates or documents 
as may be reasonably requested by Parent or the providers of debt 
financing (provided, that no obligation of the Company under any 
such document or agreement shall be effective until the Closing) and 
otherwise reasonably cooperate to facilitate the identification, 
pledging and granting of security interests in, and obtaining 
perfection of any liens on, collateral owned by the Company and its 
Subsidiaries in connection with any debt financing, effective as of 
the Closing (but not prior to the Closing); and 

(ix) in connection with any offering of securities as 
part of any debt financing, use reasonable best efforts to cause the 
independent registered public accountants of the Company to 
participate, consistent with customary practice, in due diligence 
sessions with the providers of debt financing, and to issue, consistent 
with customary practice, a customary comfort letter (including 
customary “negative assurance”) as reasonably requested by any 
provider of debt financing with respect to the financial information 
of the Company’s business included in the offering documentation 
for any debt financing. 

(b) Nothing in this Section 5.13 will require the Company to (i) 
provide any assistance or cooperation that (A) would cause any representation or 
warranty in this Agreement to be breached (or to not be true and current) or (B) 
would reasonably be expected to prevent, materially delay or materially impair the 
satisfaction of any of the conditions to the Closing set forth in Article VI or 
otherwise result in a breach of this Agreement; (ii) provide any financial (or other 
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information) that (1) is not produced in the ordinary course of business or (2) is not 
required to be provided pursuant to the terms of the documentation governing the 
Indebtedness of the Company; (iii) take any action that would conflict with, violate 
or result in a breach of or default (with or without notice, lapse of time or both) 
under its organizational documents or any contract or law (including with respect 
to privacy of employees) to which it or its property is bound; (iv) provide access to 
or disclose information that the Company determines in good faith would 
jeopardize any attorney client privilege (provided that the Company shall use 
reasonable best efforts to provide access to or disclose such information in a manner 
that would not jeopardize any attorney-client privilege), (v) cause or be reasonably 
expected to cause any Representative of the Company to incur any personal 
liability, or (vi) deliver or cause the delivery of any legal opinions or reliance letter. 
Parent shall promptly, upon request by the Company (and in any event within ten 
(10) Business Days of such request), reimburse the Company for all reasonable and 
documented out-of-pocket fees, costs and expenses incurred by the Company or 
any of its Affiliates (including reasonable and documented attorneys’ fees and 
expenses and accountants’ fees and expenses) in connection with its cooperation 
contemplated by this Section 5.13. 

(c) The Company hereby consents, on behalf of itself and its 
Subsidiaries and its Affiliates, to the use of its and its Subsidiaries’ and Affiliates’ 
logos in connection with any debt financing; provided, that such logos are used in 
a manner that is not intended to or reasonably likely to harm or disparage the 
Company’s or its Subsidiaries’ or Affiliates’ reputation or goodwill. 

(d) Notwithstanding anything to the contrary in this Agreement 
(but without limitation of the Company’s obligations under this Section 5.13), 
solely to the extent Compliant financial information is not delivered prior to the 
Closing, as promptly as reasonably practicable following the Closing, the Company 
and its Affiliates shall use reasonable best efforts to (and shall use reasonable best 
efforts to cause its and their Representatives to) furnish to Parent and its 
Representatives such Compliant financial information as Parent may reasonably 
request. 

SECTION 5.14. Closing Financial Statements. 

(a) No later than five (5) Business Days prior to the anticipated 
Effective Time, the Company shall provide to Parent the Company’s consolidated 
balance sheet and related statement of income (including the Company Common 
Equity Tier 1 Capital Ratio and the Minimum Tangible Common Equity of the 
Company described in Section 6.02(e) and its calculation) as of and through the 
close of business on the last day of the most recently concluded calendar month 
prior to the anticipated Effective Time (the “Closing Financial Statements”); 
provided, that if the anticipated Effective Time falls on or before the tenth (10th) 
Business Day of a calendar month, the Closing Financial Statements may, at the 
Company’s option, be prepared as of and through the close of business on the last 
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day of the month immediately preceding the most recently concluded calendar 
month prior to the anticipated Effective Time.   

(b) The Closing Financial Statements shall (i) have been 
prepared (A) in good faith based on all available information at such time and in 
accordance with the Accounting Standards, and (B) in the same manner as the 
Financial Statements, and (ii) reflect all period-end accruals, other adjustments, and 
provisions to be consistent with the Financial Statements. The Closing Financial 
Statements shall also (1) reflect as of their date accruals for all fees, costs and 
expenses incurred or expected to be incurred (whether or not doing so is in 
accordance with GAAP) in connection (directly or indirectly) with the transactions 
contemplated by this Agreement, including any transaction, sale, change-of-
control, retention costs or bonuses or other payments owed by the Company or any 
of its Subsidiaries and (2) be accompanied by (x) a certificate of the Company’s 
chief financial officer, dated as of the date of the Closing Financial Statements, to 
the effect that such financial statements meet the requirements of Section 5.14(a), 
were prepared in good faith based on all available information at such time and in 
accordance with the Accounting Standards and in the same manner as the Financial 
Statements and reflect all period-end accruals, other adjustments and provisions, 
and reflect accurately the consolidated balance sheet and related statement of 
income of the Company in all material respects and (y) all supporting information 
from the Closing Financial Statements, including all books and records. 

(c) Subject to Section 8.19, following delivery of the Closing 
Financial Statements, the Company shall, and shall cause Birch Bank and each of 
their respective Representatives to, (i) reasonably cooperate in good faith with and 
reasonably assist Parent and its Representatives in preparing for and completing 
their review of the Closing Financial Statements, including Loan valuation, and 
their investigation and evaluation of any material developments in the Company or 
Birch Bank from the date hereof (including the status of the Material Contracts, any 
default under any Law or Judgment applicable to the Company or any of its 
Subsidiaries, any notification or communication from any Governmental Authority 
asserting that the Company or any of its Subsidiaries is not in compliance with any 
Laws, Judgments, or Permits or engaging in an unsafe or unsound activity or is in 
troubled condition, or any Action instituted or pending, or, to the Knowledge of the 
Company, threatened against the Company or any of its subsidiaries and significant 
Loan issuances), and (ii) provide Parent and its Representatives with any books, 
records or other information reasonably requested by Parent or its Representatives 
and in the Company’s possession in connection with such review, investigation and 
evaluation. The Company will consider in good faith any reasonable requests from 
Parent for any of the above-referenced information as may be available in final 
form prior to the delivery of the Closing Financial Statements.  

(d) Following the delivery of the Closing Financial Statements: 
(i) Parent will have five (5) Business Days to review the Closing Financial 
Statements and provide any reasonable comments, which the Company will 
consider in good faith, and (ii) Parent and the Company shall work together in good 



 

98 
 

faith to agree on the Closing Financial Statements, including the calculation of the 
Company Common Equity Tier 1 Capital Ratio and the Minimum Tangible 
Common Equity of the Company contained therein. In the event that Parent and the 
Company are unable to agree on the Closing Financial Statements, including the 
calculation of the Company Common Equity Tier 1 Capital Ratio or the Minimum 
Tangible Common Equity of the Company, the parties may mutually agree to, but 
are not required to, submit such dispute to non-binding mediation administered by 
a mutually acceptable mediator or other neutral, before resorting to other dispute 
resolution procedures.  The Closing Financial Statements and the calculation of the 
Company Common Equity Tier 1 Capital Ratio and the Minimum Tangible 
Common Equity of the Company contained therein agreed between the parties 
hereto shall become final and binding. 

SECTION 5.15. Operating Functions. The Company and Birch Bank shall 
reasonably cooperate with Parent in connection with planning for the efficient and orderly 
combination of the parties and the operation of the Surviving Company and Surviving Bank, and 
in preparing for the consolidation of appropriate operating functions to be effective at the Effective 
Time or such later date as Parent may decide. Each party shall cooperate with the other party in 
preparing to execute after the Effective Time conversion or consolidation of systems and business 
operations generally (including by entering into customary confidentiality, non-disclosure and 
similar agreements with service providers of the other party). Prior to the Effective Time, each 
party shall exercise, consistent with the terms and conditions of this Agreement, complete control 
and supervision over its and its Subsidiaries’ respective operations. For the avoidance of doubt, 
Parent shall be responsible for any and all early termination fees, deconversion fees, conversion 
fees, data migration costs, change-in-control or assignment fees, and all such other fees, costs, and 
expenses associated with any Contract of Company, Birch Bank, and their respective subsidiaries 
as a result of or in connection with the Transactions, regardless of whether such Contracts are 
terminated in connection with Closing or retained by the Surviving Company, Surviving Bank, or 
their respective subsidiaries. 

SECTION 5.16. Cooperation. Subject to Section 5.05 and Section 5.11 of this 
Agreement, each of Company and Parent shall, and shall cause each of their respective Subsidiaries 
to, use their reasonable best efforts (a) to take, or cause to be taken, all actions necessary, proper 
or advisable to comply promptly with all legal and regulatory requirements that may be imposed 
on such party or its Subsidiaries with respect to the Transactions and, subject to the conditions set 
forth in Article VI hereof, to consummate the transactions contemplated by this Agreement, and 
(b) to obtain (and to cooperate with the other party to obtain) any Permit or Regulatory Approval 
by any Governmental Authority and any other third party that is required to be obtained by 
Company or Parent or any of their respective Subsidiaries in connection with, or to effect, the 
Transactions and the other transactions contemplated by this Agreement. In case at any time after 
the Effective Time any further action is necessary or desirable to carry out the purposes of this 
Agreement or to vest the Surviving Company and Surviving Bank with full title to all properties 
and assets, rights, Permits, immunities and franchises of any of the parties to the Transaction, the 
proper officers and directors of each party and their respective Subsidiaries shall take all such 
necessary action as may be reasonably requested by Parent. 
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SECTION 5.17. Real Property Matters. Within ninety (90) days following the 
date of this Agreement, Parent shall have the right to obtain a commitment for an American Land 
Title Association (“ALTA”) fee owner’s policy of title insurance (each, a “Title Commitment”) in 
relation to each Owned Real Property from First American Title Insurance Company or such other 
title company reasonably acceptable to Parent and the Company (the “Title Company”).  Parent 
shall have the right to obtain a current property condition report, zoning report and survey of each 
Owned Real Property (each survey, a “Survey”), and such Surveys shall be (a) performed by 
persons and (b) in such form and content as is acceptable to Parent.  The Company and its 
Subsidiaries shall provide access to Parent and its Representatives for purposes of each Survey.  
Parent shall have forty-five (45) days following receipt by Parent of each Title Commitment and 
related Survey for each respective Owned Real Property within which to notify Company of any 
objections to title and survey defects (each, a “Real Property Objection”) as disclosed by such Title 
Commitments or Surveys that are not Permitted Liens.  Parent’s failure to make any Real Property 
Objections within such time period will constitute a waiver of the Real Property Objections for the 
respective parcel of Owned Real Property, as applicable, except for any matters which arise prior 
to the Closing Date and after the date of the applicable Title Commitment or Survey; provided, 
however, if any matters arise prior to the Closing date and after the date of the applicable Title 
Commitment or Survey, Parent shall raise any Real Property Objections within thirty (30) days of 
obtaining knowledge of such matter.  If Parent timely delivers any Real Property Objections, the 
Company shall have sixty (60) days following Company’s receipt of the respective Real Property 
Objections to, or to cause its applicable Subsidiaries to, (i) if such defect is monetary in nature and 
caused by the Company or its applicable Subsidiary, or (ii) if such title defect is nonmonetary in 
nature, the Company shall, or shall cause its applicable Subsidiaries to, use good faith 
commercially reasonable efforts to either (A) remove such title defect, or (B) seek affirmative 
coverage from the Title Company for any such nonmonetary title defect.  The Company shall pay 
all costs of recording any instruments required to discharge and/or release any Lien (other than 
Permitted Liens) and any other costs necessary or appropriate to effect such discharge and/or 
release.  Notwithstanding the foregoing, neither the Company nor its Subsidiaries shall have any 
obligation to remove or cause the Title Company to insure any Real Property Objection if the total 
of all damages arising out of, relating to or incurred in connection with the Real Property 
Objections collectively for a particular parcel of Owned Real Property does not exceed $25,000 in 
the aggregate for a particular parcel or Owned Real Property or $250,000 in the aggregate across 
all parcels of Owned Real Property; provided, however, that this sentence shall not apply to any 
monetary Liens affecting any parcel of Owned Real Property, which the Company and/or its 
Subsidiaries, as applicable, must remove as provided herein.  On the Closing Date, the Company 
shall, at its sole cost and expense, execute and deliver, and, to the extent applicable, shall cause 
any applicable Subsidiary to execute and deliver customary owner’s affidavits, gap indemnities, 
non-imputation endorsement affidavits, other affidavits, assurances and undertakings with respect 
to the Owned Real Property and other documentation (all such affidavits, indemnities, 
undertakings, assurances and documentation, the “Company’s Title Deliverables”), as may be in 
a form, reasonably requested by the Title Company to issue an ALTA extended coverage form of 
owners’ title insurance policy with respect to each parcel of the Owned Real Property (each a 
“Title Policy”), insuring the good and marketable fee interest in the Owned Real Property, and (A) 
such Title Policy shall not be subject to any Liens, other than Permitted Liens and easements, 
encumbrances, covenants and restrictions of record which Real Property Objections were not 
raised or the Company did not agree to remove or cause to be insured over or is not required to 
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remove or cause to be insured over because the applicable thresholds were not exceeded; (B) all 
standard exceptions that can be deleted by the use of the Company’s Title Deliverables are to be 
deleted from each Title Policy; and (C) each Title Policy shall contain endorsements as reasonably 
requested by Parent.  Notwithstanding anything to the contrary herein, in no event shall Company 
or any of its Subsidiaries be required to provide or cause any of its officers or directors to provide 
any personal financial information, personal guaranties, or personal indemnity agreements to the 
Title Company for purposes of issuing any endorsements that may be required by Parent,; 
provided, however, that Company or its Subsidiaries, as appropriate, shall provide a standard and 
customary “seller’s affidavit” and “non-imputation affidavit” acceptable to the Title Company, if 
required by the Title Company to issue the respective Title Policy, including extended coverage, 
without any endorsements, except for a non-imputation endorsement; provided that in no event 
shall any officer or director provide any personal financial information, personal guaranties, or 
personal indemnity agreements relating to any affidavits or endorsements.  Parent shall be 
responsible for all costs and expenses associated with the Title Commitments, the Surveys, the 
premiums on the Title Policies, and any and all endorsements requested by Parent. 

SECTION 5.18. Certain Tax Matters.  Each of the Company and Parent shall use 
its reasonable best efforts, subject to the express provisions of this Agreement, to cause the Merger 
to qualify as a “reorganization” within the meaning of Section 368(a) of the Code.  Each of the 
Company and Parent shall use its reasonable best efforts and shall cooperate with one another to 
obtain the opinions of counsel referred to in Section 6.02(g) and Section 6.03(e).  In connection 
with the foregoing, each of the Company and Parent shall deliver to such counsel that is delivering 
the opinions referred to in Section 6.02(g) and Section 6.03(e) a duly executed letter of 
representations customary for transactions of this type and reasonably satisfactory to such counsel 
(each a “Tax Certificate” and collectively, the “Tax Certificates”) at such times as such counsel 
shall reasonably request. 

ARTICLE VI 
 

Conditions to the Transactions 

SECTION 6.01. Conditions to Each Party’s Obligation to Effect the 
Transactions. The respective obligations of each party hereto to effect the Transactions shall be 
subject to the satisfaction (or written waiver by each party hereto, if permissible under applicable 
Law) at or prior to the Effective Time of the following conditions: 

(a) No Restraints. No Judgment enacted, promulgated, issued, 
entered, amended or enforced by any Governmental Authority of competent 
jurisdiction or any applicable Law (collectively, “Restraints”) shall be in effect 
enjoining, restraining or otherwise making illegal, preventing or prohibiting the 
consummation of the Transactions, and no such Action seeking such by a 
Governmental Authority shall be pending or shall have been overtly threatened;  

(b) Governmental Consents. All required Regulatory Approvals 
shall have been obtained and be in full force and effect, and all statutory waiting 
periods in respect thereof shall have expired; 
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(c) Company Stockholder Approval. The Company Stockholder 
Approval shall have been obtained; 

(d) Registration Statement. The Registration Statement shall have 
become effective under the Securities Act, and no stop order or proceedings seeking 
a stop order shall have been initiated by the SEC and not rescinded; and 

(e) Listing. The shares of Parent Common Stock issuable to the 
holders of shares of Company Common Stock pursuant to this Agreement shall 
have been authorized for listing on the NYSE upon official notice of issuance. 

SECTION 6.02. Conditions to the Obligations of Parent and Merger Sub. The 
obligations of Parent and Merger Sub to effect the Transactions shall be subject to the satisfaction 
(or written waiver by Parent, if permissible under applicable Law) at or prior to the Effective Time 
of the following conditions: 

(a) Representations and Warranties. (i) The representations and 
warranties of the Company set forth in Section 3.02(a)-(d) shall be true and correct 
in all respects as of the date hereof and as of the Effective Time with the same effect 
as though made as the Effective Time (except to the extent expressly made as of an 
earlier date, in which case as of such earlier date), except for inaccuracies that are 
de minimis in the aggregate, (ii) the Company Fundamental Representations, 
disregarding all qualifications or limitations as to “materiality”, “Company 
Material Adverse Effect” and words of similar import set forth therein, shall be true 
and correct in all material respects as of the Effective Time with the same effect as 
though made as of the Effective Time (except to the extent expressly made as of an 
earlier date, in which case as of such earlier date, which representations and 
warranties, disregarding all qualifications or limitations as to “materiality”, 
“Company Material Adverse Effect” and words of similar import set forth therein, 
shall be true and correct in all material respects at and as of such earlier date), and 
(iii) the representations and warranties in Section 3.07(b) shall be true and correct 
as of the date hereof and as of the Effective Time with the same effect as though 
made as of such dates. The representations and warranties of the Company 
contained in this Agreement other than those Sections specifically identified in 
clause (i), (ii) or (iii) of this Section 6.02(a), disregarding all qualifications or 
limitations as to “materiality”, “Company Material Adverse Effect” and words of 
similar import set forth therein, shall be true and correct as of the Effective Time 
with the same effect as though made as of the Effective Time (except to the extent 
expressly made as of an earlier date, in which case as of such earlier date, which 
representations and warranties, shall be true and correct at and as of such earlier 
date), except, in each case, where the failure to be true and correct would not 
reasonably be expected to have a Company Material Adverse Effect; 

(b) Compliance with Covenants. The Company shall have 
complied with or performed in all material respects the obligations required to be 
complied with or performed by it at or prior to the Effective Time under this 
Agreement;  
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(c) Company Material Adverse Effect. Since the date of this 
Agreement, there shall not have occurred any Company Material Adverse Effect; 

(d) Company Closing Certificate. The Company shall have 
delivered to Parent a certificate, dated as of the Closing Date and validly executed 
on behalf of the Company by a duly authorized executive officer of the Company, 
certifying that the conditions set forth in Sections 6.02(a), 6.02(b) and 6.02(c) have 
been satisfied; and 

(e) Financial Metrics. In each case as reflected in the Closing 
Financial Statements (as may be revised prior to the Effective Time in accordance 
with Section 5.14), (i) the Company and Birch Bank shall each be “well capitalized” 
as defined under applicable Law, (ii) the Company Common Equity Tier 1 Capital 
Ratio shall be no less than twelve percent (12%), and (iii) the Minimum Tangible 
Common Equity of the Company shall not be less than $111,952,000.  A sample 
calculation of the Minimum Tangible Common Equity as of December 31, 2025, 
is set forth on Section 6.02(e) of the Company Disclosure Letter. 

(f) Burdensome Condition. No Regulatory Approval contains, 
shall have resulted in or would reasonably be expected to result in, the imposition 
of a Burdensome Condition. 

(g) Tax Treatment.  Parent shall have received a written opinion 
from Sidley Austin LLP, in form and substance reasonably satisfactory to Parent, 
dated as of the Closing Date, to the effect that, on the basis of facts, representations 
and assumptions set forth or referred to in such opinion, the Merger will qualify as 
a “reorganization” within the meaning of Section 368(a) of the Code.  In rendering 
such opinion, counsel may require and rely upon representations contained in the 
Tax Certificates. 

SECTION 6.03. Conditions to the Obligations of the Company. The obligations 
of the Company to effect the Transactions shall be subject to the satisfaction (or written waiver by 
the Company, if permissible under applicable Law) at or prior to the Effective Time of the 
following conditions: 

(a) Representations and Warranties. (i) The representations and 
warranties of Parent set forth in Section 4.03 shall be true and correct in all respects 
as of the date hereof and as of the Effective Time with the same effect as though 
made as of the Effective Time (except to the extent expressly made as of an earlier 
date, in which case as of such earlier date), except for inaccuracies that are de 
minimis in the aggregate, (ii) the Parent Fundamental Representations, disregarding 
all qualifications or limitations as to “materiality”, “Parent Material Adverse 
Effect” and words of similar import set forth therein, shall be true and correct in all 
material respects as of the Effective Time with the same effect as though made as 
of the Effective Time (except to the extent expressly made as of an earlier date, in 
which case as of such earlier date, which representations and warranties, 
disregarding all qualifications or limitations as to “materiality”, “Parent Material 
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Adverse Effect” and words of similar import set forth therein, shall be true and 
correct in all material respects at and as of such earlier date) and (iii) the 
representations and warranties in Section 4.05(b) shall be true and correct as of the 
date hereof and as of the Effective Time with the same effect as though made as of 
such dates. The representations and warranties of Parent contained in this 
Agreement other than those Sections specifically identified in clause (i), (ii) or (iii) 
of this Section 6.03(a), disregarding all qualifications or limitations as to 
“materiality”, “Parent Material Adverse Effect” and words of similar import set 
forth therein, shall be true and correct as of the Effective Time with the same effect 
as though made as of the Effective Time (except to the extent expressly made as of 
an earlier date, in which case as of such earlier date, which representations and 
warranties, shall be true and correct at and as of such earlier date), except, in each 
case, where the failure to be true and correct would not reasonably be expected to 
have a Parent Material Adverse Effect; 

(b) Compliance with Covenants. Parent and Merger Sub shall have 
complied with or performed in all material respects the obligations required to be 
complied with or performed by them at or prior to the Effective Time under this 
Agreement; 

(c) Parent Material Adverse Effect. Since the date of this 
Agreement, there shall not have occurred any Parent Material Adverse Effect; and  

(d) Parent Closing Certificate. Parent shall have delivered to the 
Company a certificate, dated as of the Closing Date and validly executed on behalf 
of Parent and Merger Sub by a duly authorized executive officer of Parent, 
certifying that the conditions set forth in Sections 6.03(a), 6.03(b) and 6.03(c) have 
been satisfied. 

(e) Tax Treatment.  The Company shall have received a written 
opinion from Fredrikson & Byron, P.A., in form and substance reasonably 
satisfactory to the Company, dated as of the Closing Date, to the effect that, on the 
basis of facts, representations and assumptions set forth or referred to in such 
opinion, the Merger will qualify as a “reorganization” within the meaning of 
Section 368(a) of the Code.  In rendering such opinion, counsel may require and 
rely upon representations contained in the Tax Certificates. 

ARTICLE VII 
 

Termination 

SECTION 7.01. Termination. This Agreement may be terminated, and the 
Transactions abandoned, at any time prior to the Effective Time (except as otherwise expressly 
noted): 

(a) by the mutual written consent of the Company and Parent; 
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(b) by either of the Company or Parent: 

(i) if the Effective Time shall not have occurred on or 
prior to April 28, 2027 (as such date may be extended, the “Outside 
Date”); provided, however, that if, as of, April 28, 2027 any of the 
conditions set forth in Section 6.01(b), Section 6.02(e) or 
Section 6.01(a) (to the extent due to a Restraint relating to any 
Regulatory Approvals or the consents, approvals or other clearances 
set forth on Section 6.01(b) of the Company Disclosure Letter) shall 
not have been satisfied or waived but all of the other conditions set 
forth in Article VI have been satisfied or waived (or, in the case of 
conditions that by their nature are to be first satisfied at the Closing, 
which conditions would reasonably be expected to be capable of 
being satisfied if the Closing were to occur on or before the Outside 
Date), then the Outside Date shall automatically be extended to July 
27, 2027, and such date shall become the Outside Date for purposes 
of this Agreement; provided, further, that the right to terminate this 
Agreement under this Section 7.01(b)(i) shall not be available to any 
party if the breach by such party of its representations and warranties 
set forth in this Agreement or such party’s failure to perform any of 
its obligations under this Agreement has been the proximate cause 
of or resulted in the events or conditions specified in this 
Section 7.01(b)(i) (it being understood that Parent and Merger Sub 
shall be deemed a single party for purposes of the foregoing 
proviso); 

(ii) if any Restraint having the effect set forth in 
Section 6.01(a) shall be in effect and shall have become final and 
nonappealable; provided, however, that the right to terminate this 
Agreement under this Section 7.01(b)(ii) shall not be available to 
any party if the breach by such party of its representations and 
warranties set forth in this Agreement or such party’s failure to 
perform any of its obligations under this Agreement has been the 
proximate cause of or resulted in the events or conditions specified 
in this Section 7.01(b)(ii) (it being understood that Parent and 
Merger Sub shall be deemed a single party for purposes of the 
foregoing proviso); or 

(iii) if the Company Stockholders’ Meeting (including 
any adjournments or postponements thereof) shall have concluded 
and the Company Stockholder Approval shall not have been 
obtained. 

(c) by Parent: 

(i) if the Company shall have breached any of its 
representations or warranties (or such representations or warranties 
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shall have become untrue or inaccurate) or failed to perform any of 
its covenants or agreements set forth in this Agreement, which 
breach, untruth, inaccuracy or failure to perform (A) would give rise 
to the failure of a condition set forth in Section 6.02(a) or 
Section 6.02(b) and (B) is incapable of being cured by the Outside 
Date or, if capable of being cured by the Outside Date, the Company 
shall not have cured such breach, untruth, inaccuracy or failure to 
perform within thirty (30) calendar days following receipt by the 
Company of written notice of such breach, untruth, inaccuracy or 
failure to perform from the date on which Parent informs the 
Company in writing of Parent’s intention to terminate this 
Agreement pursuant to this Section 7.01(c)(i) and the basis for such 
termination; provided, however, that Parent shall not have the right 
to terminate this Agreement pursuant to this Section 7.01(c)(i) if 
Parent or Merger Sub is then in material breach of any of its 
representations, warranties, covenants or agreements hereunder;  

(ii) if (A) the Board of Directors of the Company shall 
have made an Adverse Recommendation Change (B) the Board of 
Directors of the Company shall have failed to recommend against 
any tender offer or exchange offer subject to Regulation 14D under 
the Exchange Act that constitutes a Takeover Proposal within ten 
(10) Business Days after the commencement thereof or (C) the 
Board of Directors of the Company failed to publicly reaffirm the 
Company Board Recommendation within ten (10) Business Days 
following receipt of a written request by Parent to provide such 
reaffirmation following the public announcement or disclosure of a 
Takeover Proposal; or 

(iii) if any Governmental Authority has granted a 
Regulatory Approval, but such Regulatory Approval contains, or 
shall have resulted in or would reasonably be expected to result in, 
the imposition of a Burdensome Condition. 

(d) by the Company: 

(i) if either of Parent or Merger Sub shall have 
breached any of its representations or warranties (or such 
representations or warranties shall have become untrue or 
inaccurate) or failed to perform any of its covenants or agreements 
set forth in this Agreement, which breach, untruth, inaccuracy or 
failure to perform (A) would give rise to the failure of a condition 
set forth in Section 6.03(a) or Section 6.03(b), and (B) is incapable 
of being cured by the Outside Date or, if capable of being cured by 
the Outside Date, either Parent or Merger Sub, as applicable shall 
not have cured such breach, untruth, inaccuracy or failure to perform 
within 30 calendar days following receipt by Parent of written notice 
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of such breach, untruth, inaccuracy or failure to perform from the 
date on which the Company informs Parent in writing of the 
Company’s intention to terminate this Agreement pursuant to this 
Section 7.01(d)(i) and the basis for such termination; provided, 
however, that the Company shall not have the right to terminate this 
Agreement pursuant to this Section 7.01(d)(i) if the Company is 
then in material breach of any of its representations, warranties, 
covenants or agreements hereunder; or 

(ii) prior to receipt of the Company Stockholder 
Approval, to enter into a Company Acquisition Agreement that 
provides for a Superior Proposal pursuant to and in accordance with 
Section 5.02(d)(II); provided that (A) such Superior Proposal did 
not result from a breach of Section 5.02(a) and the Company has 
complied in all material respects with all other provisions of 
Section 5.02 in relation to such Superior Proposal and (B) prior to 
or concurrently with such termination the Company pays or causes 
to be paid the Company Termination Fee due and payable under 
Section 7.03(a) so long as Parent has provided the Company with 
wire instructions for such payment. 

SECTION 7.02. Effect of Termination. In the event of the termination of this 
Agreement as provided in Section 7.01, written notice thereof shall be given to the other party or 
parties hereto, specifying the provision hereof pursuant to which such termination is made, and 
this Agreement shall forthwith become null and void (other than the last sentence of Section 5.05, 
this Section 7.02, Section 7.03 and Article VIII, all of which shall survive termination of this 
Agreement), and there shall be no liability on the part of Parent, Merger Sub, the Company or their 
respective directors, officers and Affiliates, except that no such termination shall relieve any party 
from liability for damages to another party resulting from a Willful Breach of this Agreement or 
from Fraud (which liability the parties hereto acknowledge and agree shall not be limited to 
reimbursement of out-of-pocket fees, costs or expenses incurred in connection with the 
Transactions, and may include, to the extent proven, damages based on loss of the economic 
benefit of the Transactions to the other parties hereto and the stockholders of such other parties). 

SECTION 7.03. Termination Fee.  

(a) In the event that: (i) this Agreement is terminated by the 
Company or Parent pursuant to Section 7.01(b)(iii); provided that (A) a Takeover 
Proposal shall have been made, proposed or communicated by a third party after 
the date of this Agreement and (B) within twelve (12) months after the date this 
Agreement is terminated, the Company or any of its Subsidiaries consummates a 
Takeover Proposal or enters into a definitive agreement with respect to a Takeover 
Proposal (whether or not with the Person or Persons that made the Takeover 
Proposal referred to in clause (A)); provided, however, that, for purposes of clauses 
(A) and (B) of this Section 7.03(a), the references to “twenty percent (20%)” in the 
definition of Takeover Proposal shall be deemed to be references to “fifty percent 
(50%)”; or (ii) this Agreement is terminated (A) by Parent pursuant to 
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Section 7.01(c)(ii) or (B) by the Company pursuant to Section 7.01(d)(ii); then, in 
any such event under clause (i) or (ii) of this Section 7.03(a)(i), the Company shall 
pay or cause to be paid the Company Termination Fee to Parent or its designee by 
wire transfer of same-day funds so long as Parent has provided the Company with 
wire instructions for such payment (x) in the case of Section 7.03(a)(ii)(A), within 
two (2) Business Days after such termination, (y) in the case of Section 
7.03(a)(ii)(B), simultaneously with such termination or (z) in the case of 
Section 7.03(a)(i), within two (2) Business Days after the consummation of the 
Takeover Proposal referred to in clause (B) thereof; it being understood that in no 
event shall the Company be required to pay or cause to be paid the Company 
Termination Fee on more than one occasion. As used herein, “Company 
Termination Fee” shall mean a cash amount equal to $4,550,000. 

(b) In the event this Agreement is terminated (i) by either the 
Company or Parent pursuant to Section 7.01(b)(i) (and, at such time, any of the 
conditions set forth in Section 6.01(b) or Section 6.01(a) (to the extent due to a 
Restraint relating to any Regulatory Approvals), shall not have been satisfied or 
waived) or Section 7.01(b)(ii), or (ii) by Parent pursuant to Section 7.01(c)(iii), then 
Parent shall pay or cause to be paid the Parent Termination Fee to the Company or 
its designee by wire transfer of same-day funds within two (2) Business Days after 
such termination, so long as the Company has provided Parent with wire 
instructions for such payment. As used herein, “Parent Termination Fee” shall mean 
a cash amount equal to $1,950,000; the Company Termination Fee and Parent 
Termination Fee may be referred to as the “Termination Fees.” 

(c) Each of the parties hereto acknowledges that the agreement 
contained in this Section 7.03 is an integral part of the Transactions, and that 
without this agreement, the other parties hereto would not enter into this 
Agreement. Accordingly, if the party owing such Termination Fee (for purposes of 
this Section 7.03, the “Paying Party”) fails to timely pay or cause to be paid any 
amount due pursuant to this Section 7.03, and, in order to obtain the payment, the 
party to whom such Termination Fee is owed (for purposes of this Section 7.03, the 
“Payee”) commences an Action which results in a judgment against the Paying 
Party for the payment set forth in this Section 7.03, such Paying Party shall pay or 
cause to be paid to the Payee its or their reasonable and documented out-of-pocket 
costs and expenses (including reasonable and documented out-of-pocket attorneys’ 
fees) in connection with such Action, together with interest on the applicable 
Termination Fee at the prime rate as published in The Wall Street Journal in effect 
on the date such payment was required to be made through the date such payment 
was actually received. Each of the parties hereto acknowledges that any amount 
payable by the Paying Party pursuant to this Section 7.03, including the applicable 
Termination Fee, does not constitute a penalty, but rather shall constitute liquidated 
damages in a reasonable amount that will compensate the Payee for the disposition 
of its rights under this Agreement in the circumstances in which such amount is due 
and payable, which amount would otherwise be impossible to calculate with 
precision. 
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(d) Subject in all respects to the parties’ injunction, specific 
performance and equitable relief rights set forth in Section 8.11 and the obligations 
of the parties under Section 7.03(c), other than in the case of a Willful Breach of 
this Agreement or Fraud, in the event any Termination Fee is paid in circumstances 
for which such fee is payable pursuant to Section 7.03(a) or (b) and paid, payment 
of the applicable Termination Fee shall be the sole and exclusive monetary damages 
remedy of Payee against the Paying Party and any of their respective former, 
current or future officers, directors, partners, stockholders, managers, members or 
Affiliates (collectively, the “Related Parties”) for any loss suffered as a result of the 
failure of the Transactions to be consummated or for a breach or failure to perform 
hereunder or otherwise relating to or arising out of this Agreement or the 
Transactions, and upon payment of such amount none of the Related Parties shall 
have any further liability or obligation relating to or arising out of this Agreement 
or the Transactions. While a party may pursue both a grant of specific performance 
in accordance with Section 8.11 and payment of the Termination Fee under 
Section 7.03, under no circumstances shall a party be permitted or entitled to 
receive both a grant of specific performance that results in the Closing and any 
monetary damages, including all or any portion of the applicable Termination Fee.  

ARTICLE VIII 
 

Miscellaneous 

SECTION 8.01. Non-Survival of Representations, Warranties and Agreements. 
None of the representations, warranties, covenants and other agreements in this Agreement or in 
any document or instrument delivered pursuant to or in connection with this Agreement shall 
survive the Effective Time. Notwithstanding the foregoing, this Section 8.01 shall not limit any 
covenant or agreement contained in this Agreement or in any document or instrument delivered 
pursuant to or in connection with this Agreement that by its terms applies in whole or in part after 
the Effective Time. 

SECTION 8.02. Disclosure Letters. Inclusion of any information, item or matter 
in the Company Disclosure Letter or Parent Disclosure Letter shall not, in and of itself, constitute, 
or be deemed to be an admission by the Company or Parent, as applicable, or any of its Subsidiaries 
or any other Person, or to otherwise imply that any such information, item or matter (i) has had or 
would have a Company Material Adverse Effect or Parent Material Adverse Effect, as applicable, 
or otherwise represents an exception or material fact, event or circumstance for the purposes of the 
Agreement, (ii) did not arise in the ordinary course of business or (iii) meets or exceeds a monetary 
or other threshold specified for disclosure in the Agreement. Inclusion of any information, item or 
matter in the Company Disclosure Letter or Parent Disclosure Letter shall not constitute, or be 
deemed to be, an admission by any Person to any other Person of any information, matter or item 
whatsoever (including any violation of applicable Law or Judgment (or that disclosure is required 
under applicable Law or Judgment) or breach of Contract), nor shall it establish, or be deemed to 
establish, a standard for materiality or a Company Material Adverse Effect or Parent Material 
Adverse Effect, as applicable. In such cases where a representation or warranty is qualified by a 
reference to materiality or a Company Material Adverse Effect or Parent Material Adverse Effect, 
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as applicable, the disclosure of any information, item or matter in the Company Disclosure Letter 
or Parent Disclosure Letter shall not imply that any other undisclosed information, item or matter 
that has a greater value or could otherwise be deemed more significant (x) is or is reasonably likely 
to be material or (y) has had or would have a Company Material Adverse Effect or Parent Material 
Adverse Effect, as applicable. Disclosure of any information, item or matter set forth in any section 
or subsection of the Company Disclosure Letter or Parent Disclosure Letter shall be deemed 
disclosure with respect to, and shall be deemed to apply to and qualify, the section or subsection 
of the Agreement to which it corresponds in number and each other section or subsection of the 
Agreement to the extent that it is reasonably apparent on its face that such information, item or 
matter also qualifies or applies to such other section or subsection. 

SECTION 8.03. Acknowledgment by the Company. The Company 
acknowledges that it and its Representatives have received access to such books and records, 
facilities, equipment, Contracts and other assets of Parent that it and its Representatives have 
desired or requested to review, and that it and its Representatives have had full opportunity to meet 
with the management of Parent and to discuss the business and assets of Parent. Except for the 
representations and warranties made by Parent and Merger Sub in Article IV or in any certificate 
delivered by Parent in connection with the Mergers, the Company (for itself and on behalf of its 
Representatives) acknowledges that neither Parent, Merger Sub nor any of their respective 
Subsidiaries, nor any other Person, (a) has made or is making, and the Company and its 
Representatives have not relied on and are not relying on, any other express or implied 
representation or warranty with respect to Parent, Merger Sub or any of their respective 
Subsidiaries or their respective businesses, operations, properties, assets, liabilities, condition 
(financial or otherwise) or prospects, or any estimates, projections, forecasts and other forward-
looking information or business and strategic plan information regarding Parent, notwithstanding 
the delivery or disclosure to the Company or any of its Representatives of any documentation or 
other information (in any form or through any medium) with respect to any one or more of the 
foregoing or any oral, written, video, electronic or other information developed by the Company 
or any of its Representatives or (b) will have or be subject to any liability or obligation to the 
Company or any of its Representatives resulting from the delivery, dissemination or any other 
distribution to the Company or any of its Representatives (in any form whatsoever and through 
any medium whatsoever), or the use by the Company or any of its Representatives, of any 
information, documents or other material developed by or provided or made available to the 
Company or any of its Representatives in anticipation or contemplation of any of the Transactions. 
The Company, on behalf of itself and on behalf of its Affiliates, expressly waives any claim 
relating to the foregoing matters. Any independent investigation of the Parent made by the 
Company (for itself or on behalf of its Representatives) shall not affect or be deemed to modify or 
waive the representations, warranties, covenants or agreement contained in this Agreement. 

SECTION 8.04.  Acknowledgment by Parent and Merger Sub. Each of Parent 
and Merger Sub acknowledges that it and its Representatives have received access to such books 
and records, facilities, equipment, Contracts and other assets of the Company that it and its 
Representatives have desired or requested to review, that it and its Representatives have had full 
opportunity to meet with the management of the Company and to discuss the business and assets 
of the Company. Except for the representations and warranties made by the Company in Article III 
or in any certificate delivered by the Company in connection with the Mergers, Parent and Merger 
Sub (each for itself and on behalf of its Representatives) acknowledge that neither the Company 
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nor any of its Subsidiaries, nor any other Person, (a) has made or is making, and each of Parent, 
Merger Sub and their respective Representatives have not relied on and are not relying on, any 
other express or implied representation or warranty with respect to the Company or any of its 
Subsidiaries or their respective businesses, operations, properties, assets, liabilities, condition 
(financial or otherwise) or prospects, or any estimates, projections, forecasts and other forward-
looking information or business and strategic plan information regarding the Company and its 
Subsidiaries, notwithstanding the delivery or disclosure to Parent, Merger Sub or any of their 
respective Representatives of any documentation, forecasts or other information (in any form or 
through any medium) with respect to any one or more of the foregoing or any oral, written, video, 
electronic or other information developed by Parent, Merger Sub or any of their respective 
Representatives or (b) will have or be subject to any liability or obligation to Parent, Merger Sub 
or any of their respective Representatives resulting from the delivery, dissemination or any other 
distribution to Parent, Merger Sub or any of their respective Representatives (in any form 
whatsoever and through any medium whatsoever), or the use by Parent, Merger Sub or any of their 
respective Representatives, of any information, documents, estimates, projections, forecasts or 
other forward-looking information, business and strategic plans or other material developed by or 
provided or made available to Parent, Merger Sub or any of their respective Representatives, 
including in due diligence materials, “data rooms” or management presentations (formal or 
informal, in person, by phone, through video or in any other format), in anticipation or 
contemplation of any of the Transactions. Parent and Merger Sub acknowledge (for itself and/or 
on behalf of its Representatives) that they have conducted, to their satisfaction, their own 
independent investigation of the business, operations, assets and financial condition of the 
Company and its subsidiaries. 

SECTION 8.05. Amendment or Supplement. Subject to compliance with 
applicable Law, at any time prior to the Effective Time, this Agreement may be amended or 
supplemented in any and all respects by written agreement of the parties hereto; provided, 
however, that following receipt of the Company Stockholder Approval, there shall be no 
amendment or change to the provisions hereof which by Law would require further approval by 
the stockholders of the Company without such approval having first been obtained.  

SECTION 8.06. Extension of Time, Waiver, etc. At any time prior to the 
Effective Time, either Parent or the Company may, subject to applicable Law, (a) waive any 
inaccuracies in the representations and warranties of the other party contained herein or in any 
document delivered pursuant hereto, (b) extend the time for the performance of any of the 
obligations or acts of the other party or (c) waive compliance by the other party with any of the 
covenants or agreements contained herein applicable to such party or, except as otherwise provided 
herein, waive any of such party’s conditions (it being understood that Parent and Merger Sub shall 
be deemed a single party for purposes of the foregoing clauses (a) through (c)); provided, however, 
that following receipt of the Company Stockholder Approval, there shall be no waiver or extension 
of this Agreement that would require further approval of the stockholders of the Company without 
such approval having first been obtained. Notwithstanding the foregoing, no failure or delay by 
the Company, Parent or Merger Sub in exercising any right hereunder shall operate as a waiver 
thereof nor shall any single or partial exercise thereof preclude any other or further exercise thereof 
or the exercise of any other right hereunder. Any agreement on the part of a party hereto to any 
such extension or waiver shall be valid only if set forth in an instrument in writing signed on behalf 
of such party. 



 

111 
 

SECTION 8.07. Assignment. Neither this Agreement nor any of the rights, 
interests or obligations hereunder shall be assigned, in whole or in part, by operation of Law or 
otherwise, by any of the parties hereto without the prior written consent of the other parties hereto 
(such consent not to be unreasonably withheld, delayed or conditioned). No assignment by any 
party hereto shall relieve such party of any of its obligations hereunder. Subject to the immediately 
preceding two sentences, this Agreement shall be binding upon, inure to the benefit of, and be 
enforceable by, the parties hereto and their respective successors and permitted assigns. Any 
purported assignment not permitted under this Section 8.07 shall be null and void. 

SECTION 8.08. Counterparts. This Agreement may be executed in one or more 
counterparts (including by facsimile, electronic signature, PDF or electronic mail), each of which 
shall be deemed to be an original but all of which taken together shall constitute one and the same 
agreement and shall become effective when one or more counterparts have been signed by each of 
the parties hereto and delivered to the other parties hereto. 

SECTION 8.09. Entire Agreement; No Third-Party Beneficiaries. This 
Agreement, including the Company Disclosure Letter, together with the Subsidiary Plan of 
Merger, the Voting and Restriction Agreements and the Nondisclosure Agreement, constitutes the 
entire agreement, and supersedes all other prior agreements and understandings, both written and 
oral, among the parties hereto and their Affiliates, or any of them, with respect to the subject matter 
hereof and thereof. This Agreement is not intended to and does not confer upon any Person other 
than the parties hereto any rights or remedies hereunder, except for: (a) from and after the Effective 
Time, if the Effective Time occurs, the right of the holders of Company Common Stock to receive 
the Merger Consideration as provided in Section 2.01; (b)  the Effective Time occurs, the rights of 
the Indemnitees set forth in Section 5.06; (c) the rights of the Related Parties set forth in Section 
7.03(d); and (d) following the valid termination of this Agreement pursuant to Article VII, subject 
to Section 7.02 and the last sentence of this Section 8.09, the right of the Company, as sole and 
exclusive agent for and on behalf of the stockholders of the Company (which stockholders shall 
not be entitled to pursue such damages on their own behalf) (who are third party beneficiaries 
hereunder solely to the extent necessary for this clause (d) to be enforceable), to pursue damages 
for the loss of the premium that such stockholders would have been entitled to receive pursuant to 
the terms of this Agreement if the Transactions had been consummated in accordance with its 
terms, which are intended for the benefit of, and shall be enforceable by, the Persons referred to 
respectively in clauses (a) through (d) above.  

SECTION 8.10. Governing Law; Jurisdiction.  

(a) This Agreement, and all Actions arising out of or relating to this 
Agreement or the Transactions, shall be governed by, and construed in accordance 
with, the Laws of the State of Delaware applicable to contracts executed in and to 
be performed entirely within that State, regardless of the Laws that might otherwise 
govern under any applicable conflict of Laws principles. 

(b) All Actions arising out of or relating to this Agreement or the 
Transactions shall be heard and determined in the Court of Chancery of the State 
of Delaware (or, if the Court of Chancery of the State of Delaware declines to accept 
jurisdiction over any Action, any state or federal court within the State of 
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Delaware). The parties hereto hereby irrevocably (i) submit to the sole and 
exclusive jurisdiction and venue of such courts in any such Action, (ii) waive the 
defense of an inconvenient forum or lack of jurisdiction to the maintenance of any 
such Action, (iii) agree to not attempt to deny or defeat such jurisdiction by motion 
or otherwise request for leave from any such court and (iv) agree to not bring any 
Action arising out of or relating to this Agreement or the Transactions in any forum 
other than the Court of Chancery of the State of Delaware (or, if the Court of 
Chancery of the State of Delaware declines to accept jurisdiction over any Action, 
any state or federal court within the State of Delaware), except for Actions brought 
to enforce the judgment of any such court. The consents to jurisdiction and venue 
set forth in this Section 8.10(b) shall not constitute general consents to service of 
process in the State of Delaware and shall have no effect for any purpose except as 
provided in this paragraph and shall not be deemed to confer rights on any Person 
other than the parties hereto. Each party hereto agrees that service of process upon 
such party in any Action arising out of or relating to this Agreement or the 
Transactions shall be effective if notice is given in accordance with Section 8.13; 
provided, however, that nothing herein shall affect the right of any party hereto to 
serve legal process in any other manner permitted by applicable Law. The parties 
hereto agree that a final judgment issued by the above named courts in any such 
Action shall be conclusive and may be enforced in other jurisdictions by suit on the 
judgment or in any other manner provided by applicable Law; provided, however, 
that nothing in the foregoing shall restrict any party’s rights to seek any post-
judgment relief regarding, or any appeal from, a final trial court judgment. 

SECTION 8.11. Specific Enforcement. The parties hereto agree that irreparable 
damage for which monetary relief (including any fees payable pursuant to Section 7.03), even if 
available, would not be an adequate remedy in the event that any provision of this Agreement is 
not performed in accordance with its specific terms or is otherwise breached, including if the 
parties hereto fail to take any action required of them hereunder to consummate this Agreement 
and the Transactions. The parties hereto acknowledge and agree that (a) the parties shall be entitled 
to an injunction or injunctions, specific performance or other equitable relief to prevent breaches 
of this Agreement and to enforce specifically the terms and provisions hereof in the courts 
described in Section 8.10(b) without proof of damages or otherwise, this being in addition to any 
other remedy to which they are entitled under this Agreement, (b) the provisions set forth in 
Section 7.03 (i) are not intended to and do not adequately compensate for the harm that would 
result from a breach of this Agreement and (ii) shall not be construed to diminish or otherwise 
impair in any respect any party’s right to specific enforcement and (c) the right of specific 
enforcement is an integral part of the Transactions and without that right neither the Company nor 
Parent would have entered into this Agreement. The parties hereto agree not to assert that a remedy 
of specific enforcement is unenforceable, invalid, contrary to Law or inequitable for any reason, 
and not to assert that a remedy of monetary damages would provide an adequate remedy or that 
the parties otherwise have an adequate remedy at law. The parties hereto acknowledge and agree 
that any party seeking an injunction or injunctions to prevent breaches of this Agreement and to 
enforce specifically the terms and provisions of this Agreement in accordance with this 
Section 8.11 shall not be required to provide any bond or other security in connection with any 
such order or injunction.  
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SECTION 8.12. WAIVER OF JURY TRIAL. EACH PARTY HERETO 
ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE 
UNDER OR RELATE TO THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED 
AND DIFFICULT ISSUES, AND THEREFORE IT HEREBY IRREVOCABLY AND 
UNCONDITIONALLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY 
APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF 
ANY LITIGATION WITH RESPECT TO OR ARISING OUT OF OR RELATING TO THIS 
AGREEMENT OR ANY OF THE AGREEMENTS DELIVERED IN CONNECTION 
HEREWITH OR THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY. EACH 
PARTY HERETO CERTIFIES AND ACKNOWLEDGES THAT (A) NO REPRESENTATIVE 
OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT 
SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO 
ENFORCE THE FOREGOING WAIVER, (B) IT UNDERSTANDS AND HAS CONSIDERED 
THE IMPLICATIONS OF SUCH WAIVER, (C) IT MAKES SUCH WAIVER VOLUNTARILY 
AND (D) IT AND THE OTHER PARTIES HERETO HAVE BEEN INDUCED TO ENTER 
INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVER AND 
CERTIFICATIONS IN THIS SECTION 8.12. 

SECTION 8.13. Notices. All notices, requests and other communications to any 
party hereunder shall be in writing and shall be deemed given if delivered personally, emailed 
(which is confirmed) or sent by overnight courier (providing proof of delivery) to the parties at the 
following addresses: 

If to Parent or Merger Sub, to it at: 

 OppFi, Inc. 
 130 E. Randolph Street 
 Suite 3400 
 Chicago, IL 60601 
 Attention: Marv Gurevich, General Counsel 
 E-mail: mgurevich@oppfi.com 
 
with a copy (which shall not constitute notice) to: 

Sidley Austin LLP 
830 Brickell Plaza 
Suite 4300 
Miami, FL 33131  
Attention: Joshua M. Samek 
 George M. Hunter 
Email: jsamek@sidley.com 
 george.hunter@sidley.com 

If to the Company, to it at: 

BNCCORP, Inc. 
2 East Main Avenue 
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Bismarck, ND 58501 
Attention: Michael Vekich, Chairman 
E-mail:  vekich@vekich.com      

 
with copies (which shall not constitute notice) to: 

Fredrikson & Byron, P.A. 
60 South Sixth Street 
Suite 1500 
Minneapolis, MN 55402 
Attention: Karen L. Grandstrand 
 Caitlin Houlton Kuntz 
Email: kgrandstrand@fredlaw.com 
 choultonkuntz@fredlaw.com  

or such other address or email address as such party may hereafter specify by like notice to the 
other parties hereto. All such notices, requests and other communications shall be deemed received 
on the date of actual receipt by the recipient thereof if received prior to 5:00 p.m. local time in the 
place of receipt and such day is a Business Day in the place of receipt. Otherwise, any such notice, 
request or communication shall be deemed not to have been received until the next succeeding 
Business Day in the place of receipt. 

SECTION 8.14. Severability. If any term, condition or other provision of this 
Agreement is determined by a court of competent jurisdiction to be invalid, illegal or incapable of 
being enforced by any rule of Law or public policy, all other terms, provisions and conditions of 
this Agreement shall nevertheless remain in full force and effect. Upon such determination that 
any term, condition or other provision is invalid, illegal or incapable of being enforced, the parties 
hereto shall negotiate in good faith to modify this Agreement so as to effect the original intent of 
the parties as closely as possible to the fullest extent permitted by applicable Law. 

SECTION 8.15. Definitions. As used in this Agreement, the following terms 
have the meanings ascribed thereto below: 

“Accounting Standards” means GAAP, as modified by applicable regulatory 
accounting principles, and applied consistent with past practices. 

“Affiliate” means, as to any Person, any other Person that, directly or indirectly, 
controls, or is controlled by, or is under common control with, such Person. For this 
purpose, “control” (including, with its correlative meanings, “controlled by” and “under 
common control with”) shall mean the possession, directly or indirectly, of the power to 
direct or cause the direction of management or policies of a Person, whether through the 
ownership of securities or partnership or other ownership interests, by contract or 
otherwise.  

“AI Technology” means any and all machine learning, deep learning, and other 
artificial intelligence (“AI”) technologies, including statistical learning algorithms, models 

mailto:kgrandstrand@fredlaw.com
mailto:choultonkuntz@fredlaw.com
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(including large language models), neural networks, and other AI tools or methodologies, 
all Software implementations of any of the foregoing, and related hardware or equipment. 

“BHC Act” means the federal Bank Holding Company Act of 1956. 

“Birch Bank” means BNC National Bank, a national bank and wholly owned 
Subsidiary of the Company. 

“Business Day” means a day except a Saturday, a Sunday or other day on which 
the banking institutions in the City of New York, New York are authorized or required by 
Law or executive order to be closed. 

“Business Intellectual Property” means all Owned Company Intellectual Property 
and all other Intellectual Property licensed to, controlled, used or held for use by the 
Company or any of its Subsidiaries. 

“Call Reports” mean Consolidated Reports of Condition and Income (FFIEC Form 
051) or any successor form of the Federal Financial Institutions Examination Council of 
Birch Bank. 

“Code” means the Internal Revenue Code of 1986. 

“Commonly Controlled Entity” means any trade or business (whether or not 
incorporated) that, together with the Company or any of its Subsidiaries, is treated as a 
single employer under Section 414(b), (c), (m) or (o) of the Code or Section 4001 of 
ERISA. 

“Company Charter Documents” means the Articles of Incorporation of the 
Company and the bylaws of the Company, each as amended or restated, as the case may 
be, and as in effect on the date hereof. 

“Company Common Equity Tier 1 Capital Ratio” means the ratio of the Company’s 
common equity tier 1 capital to the Company’s standardized total risk-weighted assets, in 
each case, as calculated in the manner set forth in the Financial Statements and in 
accordance with Part 217 of the Federal Reserve’s regulations (12 CFR Part 217). The 
Company Common Equity Tier 1 Capital Ratio shall be calculated (a) excluding 
accumulated other comprehensive income, and (b) plus the Company Transaction Fees in 
an amount not to exceed $4,650,000. 

“Company Data” means all data, information, and data compilations contained in 
the Company IT Assets or any databases of the Company and its Subsidiaries, including 
Personal Information and confidential information, that are used by, or necessary to the 
business of, the Company and its Subsidiaries. 

“Company Fundamental Representations” means, collectively, the representations 
and warranties contained in Section 3.01, Section 3.02 (excluding Sections 3.02(a)-(d)), 
Section 3.03 (excluding Sections 3.03(d)(ii)(y) and (z)), Section 3.04; Section 3.10, 
Section 3.20, Section 3.30 and Section 3.31.  
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“Company IT Assets” means the hardware, software, firmware, middleware, 
equipment, electronics, platforms, servers, workstations, routers, hubs, switches, 
interfaces, data, databases, data communication lines, network and telecommunications 
equipment, operational technology, ICS/SCADA controls, IoT devices, websites and 
Internet-related information technology infrastructure, wide area network and other data 
communications or information technology equipment, owned or leased by, licensed to, or 
used by Company or its Subsidiaries to Process Company Data in the conduct of the 
business of the Company and its Subsidiaries. 

“Company Lease” means any lease, ground lease, sublease, license, occupancy 
agreement or other Contract (including any modifications, amendments, extensions, 
assignments, guaranties or other agreements related thereto) pursuant to which the 
Company or any of its Subsidiaries leases, subleases, licenses or occupies any Leased Real 
Property. 

“Company Material Adverse Effect” means any effect, change, event, condition, 
development, occurrence or state of circumstances or facts that (a) individually or in the 
aggregate with all other effects, changes, events or occurrences, has, or would be 
reasonably expected to have, a material adverse effect on the business, results of operations 
or condition (financial or otherwise) of the Company and its Subsidiaries taken as a whole 
or (b) would, or would reasonably be expected to, prevent, materially delay or materially 
impair the timely consummation by the Company of the Transactions in accordance with 
the terms hereof; provided, however, that, solely in the case of clause (a) only, none of the 
following, and no effect, change, event or occurrence arising out of, or resulting from, the 
following, shall constitute or be taken into account in determining whether a Company 
Material Adverse Effect has occurred, is continuing or would reasonably be expected to 
occur: any effect, change, event or occurrence to the extent (i) generally affecting the 
industry in which the Company and its Subsidiaries operate or the economy, credit or 
financial or capital markets, in the U.S. or elsewhere in the world, including changes in 
interest or exchange rates, monetary policy or inflation, or (ii) arising out of, resulting from 
or attributable to (1) changes or prospective changes in Law or in GAAP or in accounting 
standards, or any changes or prospective changes in the interpretation or enforcement of 
any of the foregoing or any changes or prospective changes in general legal, regulatory, 
political or social conditions, (2) the negotiation, execution, announcement or performance 
of this Agreement or the consummation of the Transactions; provided, however, that this 
clause (2) shall not apply with respect to (I) the representations and warranties (in whole 
or in relevant part) made by the Company in this Agreement (or the related condition to 
consummation of the Transactions), the purpose of which is to address the consequences 
resulting from, relating to or arising out of the entry into or the announcement, performance 
or pendency of this Agreement or the consummation of the Transactions or (II) the 
obligation in Section 5.01(a)(i), (3) acts of war (whether or not declared), military activity, 
sabotage, civil disobedience, cyberterrorism or terrorism, or any escalation or worsening 
of any such acts of war (whether or not declared), military activity, sabotage, civil 
disobedience, cyberterrorism or terrorism, (4) earthquakes, fires, floods, hurricanes, 
tornados or other natural disasters, weather-related events, casualty events, force majeure 
events or other comparable events, (5) any action taken by the Company or its Subsidiaries 
that is required by this Agreement (other than the obligation in Section 5.01(a)(i)) or with 
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Parent’s written consent or at Parent’s written request, or the failure to take any action by 
the Company or its Subsidiaries if that action is prohibited by this Agreement, (6) any 
change or prospective change in the Company’s credit ratings, (7) any decline in the market 
price, or change in trading volume, of the shares of the Company, (8) any failure of the 
Company to meet any internal or public projections, forecasts, guidance, estimates, 
milestones, budgets or internal or published financial or operating predictions of revenue, 
earnings, cash flow or cash position (it being understood that the exceptions in clauses (6), 
(7) and (8) shall not prevent or otherwise affect a determination that the underlying cause 
of any such change, decline or failure referred to therein (if not otherwise falling within 
any of the exceptions provided by clause (A) and clauses (B)(1) through (8)) is or 
contributed to a Company Material Adverse Effect) or (9) any epidemic, pandemic or 
disease outbreak; provided, further, however, that any effect, change, event or occurrence 
referred to in clause (A) or clauses (B)(1), (3), (4) or (9) (and the consequences thereof) 
may be taken into account in determining whether there has been, or would reasonably be 
expected to be, a Company Material Adverse Effect to the extent such effect, change, event 
or occurrence has a disproportionate adverse effect on the Company and its Subsidiaries, 
taken as a whole, as compared to other participants in the industry in which the Company 
and its Subsidiaries operate (in which case only the incremental disproportionate impact or 
impacts may be taken into account in determining whether there has been, or would 
reasonably be expected to be, a Company Material Adverse Effect). 

“Company Plan” means each plan, program, policy, agreement or other 
arrangement, whether written or unwritten, that is (a) an employee welfare plan within the 
meaning of Section 3(1) of ERISA (whether or not subject to ERISA), (b) an employee 
pension benefit plan within the meaning of Section 3(2) of ERISA (whether or not subject 
to ERISA), (c) an equity or equity-based agreement, program or plan, (d) an individual 
employment, consulting, change-in-control, severance, retention or other similar 
agreement, plan, program, policy, or arrangement or (e) a bonus, commission, incentive, 
deferred compensation, profit sharing, retirement, pension, post-retirement, vacation, paid 
time off, severance or termination pay, disability, hospitalization, health, medical, life 
insurance, fringe benefit, tax gross-up, tuition reimbursement, flexible spending account or 
scholarship, or similar plan, program, policy, agreement or other arrangement, in each case, 
that is (i) sponsored, maintained or contributed to by the Company or any of its Subsidiaries 
or which the Company or any of its Subsidiaries is obligated to sponsor, maintain or 
contribute to, (ii) to which the Company or any of its Subsidiaries is a party, (iii) in which 
any director, employee or individual service provider of the Company or any of its 
Subsidiaries participates related to their services provided to the Company or any of its 
Subsidiaries, or (iv) with respect to which the Company or any Subsidiary thereof has any 
liability or obligation (including contingent liability). 

“Company Transaction Fees” means all fees, costs or expenses incurred or payable 
by the Company or any of its Subsidiaries in connection with the Transactions, including, 
but not limited to, (a) the fees and expenses charged by any third party attorneys, 
accountants, financial advisors, auditors, bankers, investment bankers, brokers and 
consultants retained by the Company or any of its Subsidiaries, (b) any change in control, 
severance, retention, transaction, bonus or similar payments or obligations owed to any 
director, officer, employee or independent contractor of Company or any of its Subsidiaries 
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that become payable (in whole or in part) upon the consummation of the Transactions, and 
(c) any termination, cancellation, assignment, change-in-control, conversion, 
deconversion, amendment or similar fees, costs or penalties arising in connection with the 
Transactions payable to any vendor or service provider, including as may be incurred under 
any Contract or Company Plan. 

“Compliant” means, in respect of financial information, that (a) such information 
does not contain any untrue statement of material fact or omit to state any material fact 
necessary to make the statements in such financial information, in light of the 
circumstances under which they were made, not misleading, (b) the financial statements 
included within the financial information would be not be stale under customary practices 
for financings of the type contemplated (including, for the avoidance of doubt, any 
permanent or take out financing), (c) the Company’s auditor shall not have withdrawn, or 
advised the Company in writing that they intend to withdraw, any audit opinion with 
respect to any financial information contained in the financial information (as applicable), 
(d) the Company has not determined to undertake a restatement of any historical financial 
statements contained in the financial information of the Company or that any such 
restatement is under consideration, and (e) the consolidated financial statements and other 
financial information included in such financial information are sufficient to permit any 
lenders, underwriters, placement agents, initial purchasers or other financing sources 
engaged in connection with the financing of the Transactions to receive customary comfort 
letters (including customary negative assurance and change-period comfort) from the 
Company’s independent auditors in connection with such financing, in order to 
consummate any offering of debt, equity, equity-linked or equity-backed securities. 

“Contract” means any loan or credit agreement, indenture, debenture, note, bond, 
mortgage, deed of trust, lease, sublease, license, contract or other agreement. 

“Copyright” has the meaning set forth in the definition of Intellectual Property. 

“Criticized Loan” means a Loan that was classified by the Company or any of its 
Subsidiaries as “Special Mention,” “Substandard,” “Doubtful,” “Loss,” or words of similar 
import. 

“Data Processor” means any Person that Processes Company Data on behalf of or 
at the direction of the Company and its Subsidiaries, including a “service provider,” 
“contractor,” or “processor,” as those terms are defined by Privacy, Data Security, and AI 
Requirements. 

“Derivative Transaction” means any swap transaction, option, warrant, forward 
purchase or sale transaction, futures transaction, cap transaction, floor transaction or collar 
transaction relating to one or more currencies, commodities, bonds, equity securities, loans, 
interest rates, catastrophe events, weather-related events, credit-related events or 
conditions or any indexes, or any other similar transaction (including any option with 
respect to any of these transactions) or combination of any of these transactions, including 
collateralized mortgage obligations or other similar instruments or any debt or equity 
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instruments evidencing or embedding any such types of transactions, and any related credit 
support, collateral or other similar arrangements related to such transactions. 

“Domain Name” has the meaning set forth in the definition of Intellectual Property. 

“DPA” means Section 721 of title VII of the Defense Production Act of 1950, and 
the effective regulations promulgated thereunder. 

“Environmental Laws” means all applicable Laws regarding the protection of the 
environment, natural resources or human health (in relation to exposure to Hazardous 
Materials) or relating to the use, generation, management, manufacture, processing, 
treatment, storage, transportation, remediation, cleanup, handling, disposal or Release or 
threatened Release of, or exposure to, Hazardous Materials, including the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C. § 9601 et 
seq.), the Hazardous Materials Transportation Act (49 U.S.C. § 5101 et seq.), the Resource 
Conservation and Recovery Act (42 U.S.C. § 6901 et seq.), as amended by the Hazardous 
and Solid Wastes Amendments of 1984, the Water Pollution Control Act (33 U.S.C. § 1251 
et seq.), the Safe Drinking Water Act (42 U.S.C. § 300f et seq.), the Clean Water Act (33 
U.S.C. § 1251 et seq.), the Clean Air Act (42 U.S.C. § 7401 et seq.), the Solid Waste 
Disposal Act (42 U.S.C. § 6901 et seq.), the Toxic Substances Control Act (15 U.S.C. § 
2601 et seq.), the Emergency Planning and Community Right-to-Know Act of 1986 (42 
U.S.C. § 11001 et seq.), the Radon Gas and Indoor Air Quality Research Act of 1986 (42 
U.S.C. § 7401 et seq.), the National Environmental Policy Act (42 U.S.C. § 4321 et seq.), 
the Superfund Amendments and Reauthorization Act of 1986 (42 U.S.C. § 9601 et seq.), 
and the Occupational Safety and Health Act (29 U.S.C. 651 et seq.) and any amendments. 

“Equity Interests” means, as applicable, shares of capital stock, partnership 
interests, membership interests, equity interests or any similar term under applicable Law, 
including nominee, qualifying and similar shares. 

“Equity Rights” means, as applicable, any arrangements, calls, commitments, 
Contracts, options, restricted shares, restricted stock units, performance units, rights 
(including preemptive rights or redemption rights), stock appreciation rights, contingent 
value rights, “phantom” stock or similar securities or rights, scrip, units, understandings, 
warrants, or other binding obligations (including under any stockholder rights plan or other 
arrangement commonly referred to as a “poison pill”) of any character whatsoever relating 
to, or securities or rights convertible into or exchangeable for, shares of the capital stock 
or equity interests of a Person or by which a Person is or may be bound to issue additional 
shares of its capital stock or other equity interests. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as may be 
amended and the rules and regulations promulgated thereunder. 

“Exchange Ratio” means 1.90.  

“Export-Import Laws” means all applicable Laws relating to the export, re-export, 
transfer, release, import, customs clearance, or movement of goods, software, technology 
or services, including the Export Administration Regulations administered by the U.S. 
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Department of Commerce’s Bureau of Industry and Security and customs and import Laws 
administered by U.S. Customs and Border Protection. 

“FDIC” means the Federal Deposit Insurance Corporation. 

“Federal Reserve” means the Board of Governors of the Federal Reserve System 
or a Federal Reserve Bank acting under the appropriately delegated authority thereof, as 
applicable. 

“Fraud” means the actual, knowing and intentional fraud of any party to this 
Agreement in connection with the representations and warranties set forth in Article III or 
Article IV. 

“GAAP” means generally accepted accounting principles in the U.S., consistently 
applied. 

“Generative AI Tool” means generative AI Technology capable of automatically 
producing various type of content (such as source code, text, images, audio and synthetic 
data) based on user-supplied prompts. 

“Governmental Authority” means the SEC, the NYSE, state securities authorities, 
the Financial Industry Regulatory Authority, the Securities Investor Protector Corporation, 
the Federal Reserve, the FDIC, the OCC, the Bureau of Consumer Financial Protection, 
the IRS, the DOL, the PBGC, or any other government, court, regulatory or administrative 
agency, commission or authority or other legislative, executive or judicial governmental 
entity (in each case including any self-regulatory organization), whether federal, state or 
local, domestic, foreign, international or multinational. 

“Hazardous Materials” means any chemical, substance, material, or waste that is 
defined as, designated, listed or deemed hazardous or toxic or as a pollutant or contaminant, 
including petroleum and its by-products, asbestos or asbestos containing materials, 
radioactive materials or wastes, per- and polyfluoroalkyl substances, and polychlorinated 
biphenyls, or is otherwise regulated by, or that may give rise to liability or standards of 
conduct pursuant to, any Environmental Laws, including hazardous wastes under the Solid 
Waste Disposal Act, as amended by the Resource Conservation and Recovery Act, 42 
U.S.C. §§6901 et seq., and hazardous substances under the Comprehensive Environmental 
Response, Compensation and Liability Act, 42 U.S.C. §§9601 et seq. 

“Industry Security Standards” shall mean recognized and reputable security 
standards, guidelines and frameworks commonly used by Persons operating in the 
commercial banking industry concerning the Processing Personal Information and other 
sensitive data, including Interagency Guidelines Establishing Information Security 
Standards as set forth in 12 CFR Part 225, Appendix F, and 12 CFR Part 30, Appendix B.  

“Intellectual Property” means all of the following, in each case in any jurisdiction 
throughout the world, any and all worldwide industrial, proprietary, and intellectual 
property rights (including all common law and statutory rights, registrations and 
applications therefor, and renewals, extensions, and restorations thereof, as applicable), of 
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every kind and nature, whether existing now or in the future, including all rights and 
interests pertaining to or deriving from: (a) any patent or patent application (“Patent”); 
(b) any trademark, service mark, trade dress, company name, business name, logo, brand 
or other indicia of origin, together with the goodwill associated with any of the foregoing, 
and any application, registration or renewal thereof (“Trademark”); (c) any copyright, work 
of authorship, copyright application or registration thereof (“Copyright”); (d) any Internet 
domain name (“Domain Name”); and (e) any trade secret, know-how, data or information, 
including a formula, pattern, compilation, program, device, method, idea, technique or 
process, that is not commonly known by or available to the public and that (i) derives 
economic value from being kept confidential or (ii) is the subject of efforts that are 
reasonable under the circumstances to maintain its secrecy (“Trade Secret”). 

“IRS” means the Internal Revenue Service. 

“IT Assets” means computer and other information technology Systems, including 
hardware, Software, Systems, databases and documentation, reference and resource 
materials relating thereto. 

“Knowledge” means (a) with respect to the Company, the actual knowledge, 
following the completion of their duties in a commercially reasonable manner, of the 
individuals listed on Section 8.15(a) of the Company Disclosure Letter and (b) with respect 
to Parent or Merger Sub, the actual knowledge, following reasonable inquiry of such 
individual’s direct reports within the Company, of the individuals listed on Section 8.15(a) 
of the Parent Disclosure Letter. 

“Law” means any law (including common law), statute, rule, regulation, directive, 
ordinance, code, order, or guidance issued, entered into or promulgated by any 
Governmental Authority.  

“Leased Real Property” means all locations of real property, including any land, 
buildings, structures, improvements, fixtures or other interests in real property, that is 
leased, subleased, licensed, rented or otherwise occupied by the Company or any of its 
Subsidiaries under any lease, ground lease, sublease, license or other occupancy agreement 
as a tenant, subtenant or licensee. 

“Lien” means (a) any pledge, lien, license, charge, mortgage, deed of trust, claim, 
restriction (including any restriction on use, voting, transfer, ownership, alienation, receipt 
of income or exercise of any other attribute of ownership), easement, encumbrances, lease, 
sublease, title or survey defect, infringement, interference, option, right of first refusal, 
right of first offer, preemptive right, covenant, collateral security agreement, UCC 
financing statement, reservation, equitable interest, preference, priority, conditional sale or 
other title retention agreement, encroachment, variance, warrant, community property 
interest, right of others, proxy, restrictive covenant, voting trust, matter of record, 
encumbrance or security interest of any kind or nature and (b) with respect to shares of 
capital stock or other equity or voting interests, any restriction on the right to vote, sell or 
otherwise dispose of such shares of capital stock or other equity or voting interests. 
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“Loan Documents” means, with respect to any Loan, all documentation in 
connection with the origination, processing, underwriting and credit approval of such Loan, 
including the promissory note and collateral security instruments related thereto. 

“Loans” means any written or oral loan, loan agreement, note or borrowing 
arrangement (including leases, credit enhancements, guarantees and interest bearing assets) 
to which the Company or Birch Bank are party as a creditor, including as assignee. 

“Minimum Tangible Common Equity” means the total of (a) the total stockholders’ 
equity of the Company, using the formula reported on Line 16(f) of Schedule SC of the 
Federal Reserve form Parent Company Only Financial Statement for Small Holding 
Companies – FR Y-9SP, but excluding accumulated other comprehensive income (as 
shown on Line 16(d)) and goodwill and other intangible assets, plus (b) the Company 
Transaction Fees in an amount not to exceed $4,650,000. 

“OCC” means the Office of the Comptroller of the Currency. 

“Off-the-Shelf Software” means commercially available off-the-shelf Software 
licensed or made available to the Company or its Subsidiaries on standard terms and having 
one-time or annual licensing fees of less than $100,000 per calendar year.  

“ordinary course of business” means the applicable Person’s ordinary course of 
business with respect to the applicable matter, consistent with such Person’s past practice, 
including with respect to kind, magnitude and frequency of the applicable matter. 

“OREO” means real estate owned by the Company or Birch Bank and/or designated 
as “other real estate owned” or other similar designation by the Company or Birch Bank. 

“Owned Company Intellectual Property” means all Intellectual Property owned by 
or purported to be owned by the Company or any of its Subsidiaries. 

“Owned Real Property” means all parcels of real property owned in fee simple by 
the Company or any of its Subsidiaries, including any buildings, structures, facilities, 
fixtures, systems or improvements located thereon or appurtenant thereto, and specifically 
excluding OREO. 

“Parent Common Stock” means the common stock, par value $0.0001 per share, of 
Parent. 

“Parent Fundamental Representations” means, collectively, the representations and 
warranties contained in Section 4.01 (solely with respect to the first and last sentences), 
Section 4.02(a), Section 4.11, and Section 4.20.  

“Parent Material Adverse Effect” means any effect, change, event, condition, 
development, occurrence or state of circumstances or facts that (a) individually or in the 
aggregate with all other effects, changes, events or occurrences, has, or would be 
reasonably likely to have, a material adverse effect on the business, results of operations or 
condition (financial or otherwise) of Parent and its Subsidiaries taken as a whole or (b) 
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would, or would reasonably be expected to, prevent, materially delay or materially impair 
the timely consummation by the Company of the Transactions in accordance with the terms 
hereof; provided, however, that, solely in the case of clause (a) only, none of the following, 
and no effect, change, event or occurrence arising out of, or resulting from, the following, 
shall constitute or be taken into account in determining whether a Parent Material Adverse 
Effect has occurred, is continuing or would reasonably be likely to occur: any effect, 
change, event or occurrence to the extent (i) generally affecting the industry in which 
Parent and its Subsidiaries operate or the economy, credit or financial or capital markets, 
in the U.S. or elsewhere in the world, including changes in interest or exchange rates, 
monetary policy or inflation, or (ii) arising out of, resulting from or attributable to 
(1) changes or prospective changes in Law or in GAAP or in accounting standards, or any 
changes or prospective changes in the interpretation or enforcement of any of the foregoing 
or any changes or prospective changes in general legal, regulatory, political or social 
conditions, (2) the negotiation, execution, announcement or performance of this 
Agreement or the consummation of the Transactions; provided, however, that this clause 
(2) shall not apply with respect to the representations and warranties (in whole or in 
relevant part) made by Parent and Merger Sub in this Agreement (or the related condition 
to consummation of the Transactions), the purpose of which is to address the consequences 
resulting from, relating to or arising out of the entry into or the announcement, performance 
or pendency of this Agreement or the consummation of the Transactions, (3) acts of war 
(whether or not declared), military activity, sabotage, civil disobedience, cyberterrorism or 
terrorism, or any escalation or worsening of any such acts of war (whether or not declared), 
military activity, sabotage, civil disobedience, cyberterrorism or terrorism, (4) earthquakes, 
fires, floods, hurricanes, tornados or other natural disasters, weather-related events, 
casualty events, force majeure events or other comparable events, (5) any action taken by 
Parent or its Subsidiaries that is required by this Agreement or with the Company’s written 
consent or at the Company’s written request, or the failure to take any action by Parent or 
its Subsidiaries if that action is prohibited by this Agreement, (6) any change or prospective 
change in Parent’s credit ratings, (7) any decline in the market price, or change in trading 
volume, of the shares of Parent, (8) any failure of Parent to meet any internal or public 
projections, forecasts, guidance, estimates, milestones, budgets or internal or published 
financial or operating predictions of revenue, earnings, cash flow or cash position (it being 
understood that the exceptions in clauses (6), (7) and (8) shall not prevent or otherwise 
affect a determination that the underlying cause of any such change, decline or failure 
referred to therein (if not otherwise falling within any of the exceptions provided by clause 
(A) and clauses (B)(1) through (8)) is or contributed to a Parent Material Adverse Effect) 
or (9) any epidemic, pandemic or disease outbreak; provided, further, however, that any 
effect, change, event or occurrence referred to in clause (A) or clauses (B)(1), (3), (4) or 
(9) (and the consequences thereof) may be taken into account in determining whether there 
has been, or would reasonably be expected to be, a Parent Material Adverse Effect to the 
extent such effect, change, event or occurrence has a disproportionate adverse effect on 
Parent and its Subsidiaries, taken as a whole, as compared to other participants in the 
industry in which Parent and its Subsidiaries operate (in which case only the incremental 
disproportionate impact or impacts may be taken into account in determining whether there 
has been, or would reasonably be expected to be, a Parent Material Adverse Effect). 
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“Parent Plan” means each plan, program, policy, agreement or other arrangement, 
whether written or unwritten, that is (a) an employee welfare plan within the meaning of 
Section 3(1) of ERISA (whether or not subject to ERISA), (b) an employee pension benefit 
plan within the meaning of Section 3(2) of ERISA (whether or not subject to ERISA), 
(c) an equity or equity-based agreement, program or plan, (d) an individual employment, 
consulting, change-in-control, severance, retention or other similar agreement, plan, 
program, policy, or arrangement or (e) a bonus, commission, incentive, deferred 
compensation, profit sharing, retirement, pension, post-retirement, vacation, paid time off, 
severance or termination pay, disability, hospitalization, health, medical, life insurance, 
fringe benefit, tax gross-up, tuition reimbursement, flexible spending account or 
scholarship, or similar plan, program, policy, agreement or other arrangement, in each case, 
that is (i) sponsored, maintained or contributed to by the Parent or any of its Subsidiaries 
or which the Parent or any of its Subsidiaries is obligated to sponsor, maintain or contribute 
to, (ii) to which the Parent or any of its Subsidiaries is a party, (iii) in which any director, 
employee or individual service provider of the Parent or any of its Subsidiaries participates 
related to their services provided to the Parent or any of its Subsidiaries, or (iv) with respect 
to which the Parent or any Subsidiary thereof has any liability or obligation (including 
contingent liability). 

“Patent” has the meaning set forth in the definition of Intellectual Property. 

“Permit” means any license, franchise, permit, certificate, registration, consent, 
approval, authorization, notification or declaration from any Governmental Authority, 
including, for the avoidance of doubt, approval to exercise fiduciary powers.  

“Permitted Liens” means (a) statutory Liens for Taxes not yet due and payable or 
the amount or validity of which are being contested in good faith and by appropriate 
proceedings and for which adequate reserves have been established in accordance with the 
Accounting Standards, (b) mechanics’, materialmen’s, carriers’, workmen’s, 
warehouseman’s, repairmen’s, landlords’ liens and similar Liens granted or which arise in 
the ordinary course of business and for which adequate reserves have been established in 
accordance with the Accounting Standards that are reflected in the financial statements 
made available to Parent prior to the date hereof, (c) Liens securing payment, or any 
obligation, with respect to outstanding Indebtedness so long as there is no event of default 
under such Indebtedness, (d) pledges or deposits under workmen’s compensation Laws, 
unemployment insurance Laws or similar legislation, or good-faith deposits in connection 
with bids, tenders, Contracts (other than for the payment of Indebtedness) or leases to 
which such entity is a party, or deposits to secure public or statutory obligations of such 
entity or to secure surety or appeal bonds to which such entity is a party, or deposits as 
security for contested Taxes, in each case incurred or made in the ordinary course of 
business, (e) non-exclusive licenses of Intellectual Property granted to third parties in the 
ordinary course of business, (f) Liens discharged at or prior to the Effective Time, (g) Liens 
set forth on Section 8.15(b) of the Company Disclosure Letter, (h) terms, conditions and 
restrictions under the Company Leases, including statutory Liens of landlords, affecting 
any Leased Real Property, incurred or suffered in the ordinary course of business and which 
do not and would not reasonably be expected to materially interfere with the use (or 
contemplated use), utility or value of such Leased Real Property or otherwise materially 
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impair the present or contemplated business operations at such location, (i) Liens that have 
been placed by any developer, landlord or other third party on the underlying fee interest 
of any Leased Real Property which do not and would not reasonably be expected to 
materially interfere with the use (or contemplated use), or otherwise materially impair the 
present business operations at such location, and (j) zoning, building codes and other land 
use laws regulating the use or occupancy of Real Property or the activities conducted 
thereon which are imposed by any governmental entity having jurisdiction over such Real 
Property. 

“Person” means an individual, corporation, limited liability company, partnership, 
joint venture, association, trust, unincorporated organization or any other entity, including 
a Governmental Authority. 

“Personal Information” means (a) any information that relates to, identifies or is 
reasonably capable of being associated with a natural person and (b) information that 
constitutes “personal information”, “personally identifiable information”, “nonpublic 
personal information” or “personal data” or similar terms under applicable Law or under 
any applicable Privacy, Data Security and AI Requirements. 

“Potential Takeover Proposal” means any proposal, inquiry or offer that could 
reasonably be expected to lead to a Takeover Proposal. 

“Pre-Closing Period” means the period commencing on the date of this Agreement 
and ending at the earlier of the Effective Time or the termination of this Agreement in 
accordance with Article VII. 

“Privacy Laws” means, to the extent applicable to Company, its Subsidiaries, or 
their respective business operations, (a) all applicable Laws regulating the (1) privacy, 
collection, Processing, transfer, cross border transfer, localization or protection and 
security of Company Data, (2) cybersecurity (including secure software development), or 
(3) artificial intelligence, automated decision making, or machine learning technologies; 
(b) any requirements of self-regulatory frameworks or organizations which the Company 
or any of its Subsidiaries is, or has been, contractually obligated to comply with or any 
self-certification mechanisms to which the Company or any of its Subsidiaries has 
committed; (c) the PCI-DSS; and (d) any applicable industry standards, including the 
Network Advertising Initiative’s Self-Regulatory Code of Conduct. 

“Privacy, Data Security and AI Requirements” means all (a) Privacy Laws, (b) 
obligations under Contracts to which the Company or any of its Subsidiaries is a party or 
is otherwise bound that impose obligations on the Company or any of its Subsidiaries 
relating to Personal Information, privacy, data protection, information security, marketing, 
cross border transfers, localization, artificial intelligence and (c) the Privacy Policies. 

“Process”, “Processed” or “Processing” means any operation or set of operations 
which is performed on information or on sets of information, whether or not by automatic 
means, such as collection, recording, organization, structuring, storage, adaptation or 
alteration, retrieval, consultation, use, disclosure by transmission, dissemination or 
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otherwise making available, alignment or combination, restriction, erasure or destruction 
or any other processing (as defined by Privacy, Data Security and AI Requirements). 

“Proprietary Software” shall mean any Software owned or purported to be owned 
by the Company or any of its Subsidiaries.  

“Proxy Statement” means the proxy statement to be delivered to the stockholders 
of the Company in connection with the Company Stockholders Meeting with the SEC as 
part of the Registration Statement.  

“Real Property” means, collectively, the Leased Real Property and the Owned Real 
Property and specifically excluded OREO. 

“Registered Intellectual Property” means all United States and foreign Intellectual 
Property registrations or applications, including (a) Patent registrations and applications 
therefor, (b) Trademark registrations and applications therefor, (c) Copyright registrations 
and applications therefor and (d) Domain Name registrations, in each case of (a) through 
(d) that are registered, issued, or subject to a pending application for registration or issuance 
before any Governmental Authority or Internet domain name registrar.  

“Registration Statement” means the registration statement on Form S-4 to be filed 
by Parent with the SEC to effect the registration under the Securities Act of the issuance 
of the shares of Parent Common Stock pursuant to the Merger, as such registration 
statement may be amended or supplemented from time to time. 

“Release” means any actual or threatened release, spilling, leaking, pumping, 
pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, 
abandonment, disposing or allowing to escape or migrate into or through the indoor or 
outdoor environment (including indoor air, ambient air, surface water, groundwater, land 
surface or subsurface strata or within any building, structure, facility or fixture). 

“Representatives” means, with respect to any Person, its officers, directors, 
employees, consultants, agents, financial advisors, investment bankers, attorneys, 
accountants, other advisors, Affiliates and other representatives. 

“Restricted Party” means a Person or government that is: (a) identified on any list 
or public announcement of Sanctions designation made by any applicable Governmental 
Authority; (b) organized, located, or ordinarily resident in a Sanctioned Country; (c) owned 
or controlled, or acting on behalf of, any of the foregoing (a)-(c); or (d) otherwise the target 
of Sanctions. 

“Sanctioned Country” means any country or territory that is the target of 
comprehensive, country-wide or territory-wide Sanctions, which as of the date of this 
Agreement includes Cuba, Iran, North Korea, the Crimea region of Ukraine, and the so-
called People’s Republics of Donetsk and Luhansk. 

“Sanctions” means the economic, financial, or trade sanctions Laws, embargoes, or 
restrictive measures administered, enacted, or enforced by the United States, the United 
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Kingdom, the European Union or its Member States, the United Nations, or any other 
applicable Governmental Authority. 

“Security Incident” means any unauthorized Processing of Company Data, any 
unauthorized access or disruption to the Company IT Assets, or any incident that may 
require notification to any Person or any other entity under Privacy, Data Security and AI 
Requirements. 

“Software” means any and all computer programs (whether in source code, object 
code, human readable form or other form), algorithms, user interfaces, firmware, 
development tools, templates and menus, and all documentation, including user manuals 
and training materials, related to any of the foregoing. 

“Subsidiary”, when used with respect to any Person, means (a) any corporation, 
limited liability company, partnership, association, trust or other entity of which securities 
or other ownership interests representing more than fifty percent (50%) of the ordinary 
voting power (or, in the case of a partnership, more than fifty percent (50%) of the general 
partnership interests) are, as of such date, owned by such Person or one or more 
Subsidiaries of such Person or by such Person and one or more Subsidiaries of such Person 
or (b) of which such Person or one of its Subsidiaries is a general partner or manager. 

“Systems” means Software, firmware, hardware, computers, peripherals, networks, 
interfaces, platforms and related systems, databases, websites, and equipment, owned, 
leased by, licensed to or used by the Company to process, store, maintain and operate data, 
information and functions in connection with the business of the Company and its 
Subsidiaries as conducted as of the date hereof. 

“Tax Returns” mean any reports, returns, information returns, filings, claims for 
refund or other information filed or required to be filed with a Governmental Authority in 
connection with Taxes, including any schedules or attachments thereto, and any 
amendments to any of the foregoing. 

“Taxes” means (a) all United States federal, state, local, or foreign income, gross 
receipts, payroll, employment, excise, severance, stamp, occupation, premium, windfall 
profits, capital stock, franchise, profits, withholding, social security (or similar, including 
FICA), unemployment, disability, severance, production, environmental, real property, 
special assessments, escheat, abandoned unclaimed property, or personal property, sales, 
use, license, transfer, registration, value added, alternative or add-on minimum, ad 
valorem, or other taxes, imposts, levies, withholdings, custom, duty, tariff, governmental 
fee or other like assessments or charges, in each case in the nature of a tax, imposed by a 
Governmental Authority, together with all interest, penalties and additions imposed with 
respect to such amounts and (b) any liability for the payment of amounts determined by 
reference to amounts described in clause (a) as a result of being or having been a member 
of any group of corporations that files, will file, or has filed Tax Returns on a combined, 
consolidated, unitary or similar basis, as a result of any obligation under any agreement or 
arrangement, as a result of being a transferee or successor, or by Contract or otherwise. 
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“Trade Secret” has the meaning set forth in the definition of Intellectual Property. 

“Trademark” has the meaning set forth in the definition of Intellectual Property. 

“Transactions” means, collectively, the transactions contemplated by this 
Agreement, including the Mergers and the Core Transactions.  

“Treasury Regulations” means the regulations promulgated under the Code. 

“Trust Preferred Securities” means, collectively, the debentures of Birch Bank and 
the common and capital securities issued and sold by BNC Statutory Trust III described in 
Section 5.12 of the Company Disclosure Letter. 

“Willful Breach” means a material breach of this Agreement that is the 
consequence of an act or omission by a party and such party knew would be a material 
breach of this Agreement. 

SECTION 8.16. Fees and Expenses. Whether or not the Transactions are 
consummated, all fees and expenses incurred in connection with this Agreement and the 
Transactions shall be paid by the party incurring or required to incur such fees or expenses, except 
as otherwise expressly set forth in this Agreement. 

SECTION 8.17. Performance Guaranty. Parent hereby guarantees the due, 
prompt and faithful performance and discharge by, and compliance with, all of the obligations, 
covenants, agreements, terms, conditions and undertakings of Merger Sub under this Agreement 
in accordance with the terms hereof, including any such obligations, covenants, agreements, terms, 
conditions and undertakings that are required to be performed, discharged or complied with 
following the Effective Time by the Surviving Company. 

SECTION 8.18. Interpretation.  

(a) When a reference is made in this Agreement to an Article, 
Section, Exhibit or Schedule, such reference shall be to an Article of, a Section of, 
or an Exhibit or Schedule to, this Agreement unless otherwise indicated. The table 
of contents and headings contained in this Agreement are for reference purposes 
only and shall not affect in any way the meaning or interpretation of this 
Agreement. Any reference to any Law shall be deemed also to refer to all rules and 
regulations promulgated thereunder, unless the context requires otherwise. 
Whenever the words “include”, “includes” or “including” are used in this 
Agreement, they shall be deemed to be followed by the words “without limitation”. 
The words “hereof”, “herein” and “hereunder” and words of similar import when 
used in this Agreement shall refer to this Agreement as a whole and not to any 
particular provision of this Agreement. The words “date hereof” when used in this 
Agreement shall refer to the date of this Agreement. The terms “or”, “any” and 
“either” are not exclusive. The word “extent” in the phrase “to the extent” shall 
mean the degree to which a subject or other thing extends, and such phrase shall 
not mean simply “if”. The word “will” shall be construed to have the same meaning 
and effect as the word “shall”. The words “made available to Parent” and words of 
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similar import refer to documents (i) posted to the “Project Birch” electronic 
datasite hosted by Datasite on behalf of the Company prior to the date hereof or 
(ii) delivered in person or electronically to Parent or Merger Sub or their respective 
Representatives, in each case, at least twenty-four (24) hours prior to the execution 
of this Agreement. All accounting terms used and not defined herein shall have the 
respective meanings given to them under GAAP. All terms defined in this 
Agreement shall have the defined meanings when used in any document made or 
delivered pursuant hereto unless otherwise defined therein. The definitions 
contained in this Agreement are applicable to the singular as well as the plural 
forms of such terms and to the masculine as well as to the feminine and neuter 
genders of such term. Any agreement, instrument or statute defined or referred to 
herein or in any agreement or instrument that is referred to herein means such 
agreement, instrument or statute as from time to time amended, modified or 
supplemented, including (in the case of agreements or instruments) by waiver or 
consent and (in the case of statutes) by succession of comparable successor statutes 
and references to all attachments thereto and instruments incorporated therein, 
provided that in the case of any agreement or instrument, only to the extent 
expressly permitted by this Agreement. References herein to any statute includes 
all rules and regulations promulgated thereunder. Unless otherwise specifically 
indicated, all references to “dollars” or “$” shall refer to the lawful money of the 
U.S. References to a Person are also to its permitted assigns and successors. When 
calculating the period of time before which, within which, or following which any 
act is to be done or any step taken pursuant to this Agreement, the date that is the 
reference date in calculating such period shall not be calculated as the first day of 
such period of time. If the last day of such period is a non-Business Day, the period 
in question shall end on the next succeeding Business Day. 

(b) The parties hereto have participated jointly in the negotiation 
and drafting of this Agreement and, in the event an ambiguity or question of intent 
or interpretation arises, this Agreement shall be construed as jointly drafted by the 
parties hereto and no presumption or burden of proof shall arise favoring or 
disfavoring any party hereto by virtue of the authorship of any provision of this 
Agreement. 

SECTION 8.19. Confidential Supervisory Information. Information and 
documents commonly known as “confidential supervisory information” that is prohibited from 
disclosure under 12 C.F.R. § 261.2(b) or 12 C.F.R. § 4.32(b) shall not be disclosed by any party 
hereto, and nothing in this Agreement shall require such disclosure or be understood as constituting 
such disclosure. To the extent legally permissible, appropriate substitute or alternative disclosures 
or actions shall be made or taken under circumstances in which the limitations of the preceding 
sentence apply. 

 

[Signature page follows] 
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VOTING AND RESTRICTION AGREEMENT 

THIS VOTING AND RESTRICTION AGREEMENT, dated as of April 28, 2026 (the 
“Agreement”), is by and among OppFi, Inc., a Delaware corporation (“Parent”), BNCCORP, Inc., 
a Delaware corporation (the “Company”), and the holder of the Securities (as defined below) set 
forth on Schedule A hereto (the “Holder”). 

W I T N E S S E T H: 

WHEREAS, Parent, Birch Merger Sub, LLC, a Delaware limited liability company and a 
direct wholly-owned subsidiary of Parent  (“Merger Sub”), and the Company are entering into an 
Agreement and Plan of Merger, dated as of the date hereof (as the same may be amended or 
supplemented in accordance with its terms from time to time, the “Merger Agreement”) providing 
for, among other things, (i) the merger of the Company with and into Merger Sub  (the “First 
Merger”), with Merger Sub continuing as the surviving entity, and (ii) immediately following the 
First Merger, the merger of an interim national bank and wholly owned subsidiary of Parent to be 
formed following the date hereof (the “Oak Interim Bank”) with and into BNC National Bank, a 
national bank and direct wholly-owned subsidiary of the Company, with BNC National Bank 
continuing as the surviving entity (together with the First Merger, the “Mergers”), in each case, on 
the terms and subject to the conditions of the Merger Agreement; 

WHEREAS, the Holder is the Beneficial Owner (as defined below) of the number of shares 
of common stock, par value $0.01 per share, of the Company (the “Company Common Stock”) 
set forth opposite the Holder’s name on Schedule A hereto (collectively, the “Securities”); 

WHEREAS, upon the consummation of the Mergers, the Holder will be the Beneficial 
Owner of the number of shares of Class A common stock, par value $0.0001, of Parent (“Parent 
Common Stock”), equal to an amount equal to the Securities multiplied by 1.90 (the “Converted 
Securities”); 

WHEREAS, concurrently with the execution and delivery of the Merger Agreement, and 
as a condition and an inducement to Parent and the Company entering into the Merger Agreement, 
the Holder is entering into this Agreement with respect to the Securities and the Converted 
Securities;  

WHEREAS, Parent and the Company desire that the Holder agree, and the Holder is 
willing to agree, among other things, subject to the limitations herein, not to Transfer (as defined 
below) any of such Holder’s Securities, and to vote such Holder’s Securities in accordance with 
the terms of this Agreement; and 

WHEREAS, Parent and the Company desire that the Holder agree, and the Holder is 
willing to agree, among other things, subject to the limitations herein, not to Transfer (as defined 
below) any of such Holder’s Converted Securities for the periods set forth herein. 

NOW, THEREFORE, in consideration of the mutual covenants, representations, 
warranties and agreements contained herein, and intending to be legally bound hereby, the parties 
agree as follows: 
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ARTICLE I 
GENERAL 

1.1 Definitions. This Agreement is one of the “Voting and Restriction Agreements” as 
defined in the Merger Agreement. Capitalized terms used but not defined herein shall have the 
meanings set forth in the Merger Agreement. 

“Beneficially Own” or “Beneficial Ownership” has the meaning assigned to such term in Rule 
13d-3 under the Exchange Act, and a person’s beneficial ownership of securities shall be 
calculated in accordance with the provisions of such Rule (in each case, whether or not such 
Rule is actually applicable in such circumstance). For the avoidance of doubt, Beneficially 
Own and Beneficial Ownership shall also include record ownership of securities.  
 
“Beneficial Owners” shall mean persons who Beneficially Own the referenced securities. 
 
“Transfer” means any direct or indirect sale, lease, assignment, exchange, encumbrance, loan, 
pledge, grant of a security interest, hypothecation, disposition or other similar transfer (by 
operation of law or otherwise), either voluntary or involuntary, or entry into any contract, 
option or other arrangement or understanding with respect to any direct or indirect sale, lease, 
assignment, exchange, encumbrance, loan, pledge, grant of security interest, hypothecation, 
disposition or other transfer, of or in any Securities or Converted Securities Beneficially 
Owned by Holder; provided that Transfer shall not include, (i) where the Holder is an entity, 
any direct or indirect transfer of equity or other interests in the Holder by such Holder’s 
equityholders or (ii) any sale, exchange, or transfer by Holder in connection with a Parent 
change of control transaction approved by the Board of Directors or stockholders of Parent; 
provided, further, that an assignment by the Holder in compliance with Section 6.16 shall not 
be deemed a Transfer hereunder. 
 

ARTICLE II 
AGREEMENT TO RETAIN SECURITIES AND CONVERTED SECURITIES 

2.1 Transfer and Encumbrance of Securities.  

(a) From the date hereof until the Termination Date (as defined below), the Holder 
shall not, with respect to any Securities Beneficially Owned by the Holder, (i) Transfer any such 
Securities, or (ii) deposit any such Securities into a voting trust or enter into a voting agreement or 
arrangement with respect to such Securities (other than this Agreement) or grant any proxy or 
power of attorney with respect thereto, in each case except as expressly permitted herein, in any 
duly authorized amendment hereto or pursuant to an agreement entered into with, and for the 
benefit of, Parent and the Company.  

(b) Notwithstanding Section 2.1(a), the Holder may (i) Transfer Securities to one or 
more affiliates if, as a condition to such Transfer, the recipient agrees in writing, in form and 
substance reasonably satisfactory to the Company and Parent, to be bound by this Agreement and 
delivers a copy of such executed written agreement to Parent and the Company prior to the 
consummation of such Transfer, and (ii) Transfer Securities with the prior written consent of 
Parent and the Company.  
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2.2 Additional Purchases; Adjustments. The Holder agrees that any additional equity 
securities (or any right or interest therein) of the Company that the Holder purchases or otherwise 
acquires or with respect to which the Holder otherwise acquires voting power after the execution 
of this Agreement and prior to the Effective Time shall be subject to the terms and conditions of 
this Agreement to the same extent as if they constituted the Securities as of the date hereof. In the 
event of any stock split, stock dividend, merger, reorganization, recapitalization, reclassification, 
combination, exchange of shares or the like of the equity securities of the Company affecting the 
Securities or the Converted Securities, the terms of this Agreement shall apply to the resulting 
equity securities. 

2.3 Transfers of Converted Securities.  

(a) From the Effective Time until the Termination Date, the Holder shall not, with 
respect to any Converted Securities Beneficially Owned by the Holder, (i) Transfer any such 
Converted Securities, or (ii) deposit any such Converted Securities into a voting trust or enter into 
a voting agreement or arrangement with respect to such Converted Securities (other than this 
Agreement) or grant any proxy or power of attorney with respect thereto, in each case except as 
expressly permitted herein, in any duly authorized amendment hereto or pursuant to an agreement 
entered into with, and for the benefit of, Parent.  

(b) Notwithstanding Section 2.3(a), the Holder may (i) from and after the 180th day 
following the date on which the Effective Time occurs, Transfer up to (but not in excess of) a 
number of shares of the Converted Securities equal to 50% of the number of Converted Securities 
originally issued to the Holder in connection with the Effective Time, (ii) from and after the 270th 
day following the date on which the Effective Time occurs, Transfer up to (but not in excess of) a 
number of shares of the Converted Securities equal to 75% of the number of Converted Securities 
originally issued to the Holder in connection with the Effective Time (inclusive, for the avoidance 
of doubt, of any Transfers made pursuant to clause (i) of this Section 2.3(b)), (iii) Transfer 
Securities to one or more affiliates if, as a condition to such Transfer, the recipient agrees in 
writing, in form and substance reasonably satisfactory to Parent, to be bound by this Agreement 
and delivers a copy of such executed written agreement to Parent prior to the consummation of 
such Transfer, (iv) Transfer Securities as required by court order or operation of law, and (v) 
Transfer Securities with the prior written consent of Parent. 

(c) For the avoidance of doubt, Holder shall not be restricted under this Agreement 
from purchasing shares of Parent Common Stock, which shares of Parent Common Stock will not 
be subject to any restrictions on Transfer under the terms of this Agreement. 

2.4 Unpermitted Transfers; Involuntary Transfers. Any Transfer or attempted 
Transfer of any Securities or Converted Securities in violation of this Article II shall, to the fullest 
extent permitted by Law, be null and void ab initio and of no force and effect. In furtherance of 
the foregoing, the Holder hereby authorizes and instructs Parent or the Company, as applicable, to 
instruct its transfer agent to enter a stop transfer order to prevent any Transfer of any of the 
Securities or Converted Securities, as applicable, in violation of this Agreement. If any involuntary 
Transfer of any of the Holder’s Securities or Converted Securities shall occur, the transferee 
(which term, as used herein, shall include any and all transferees and subsequent transferees of the 
initial transferee) shall take and hold such Securities or Converted Securities, as applicable, subject 
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to all of the restrictions, liabilities and rights under this Agreement, which shall continue in full 
force and effect until valid termination of this Agreement. 

ARTICLE III 
VOTING 

3.1 Agreement to Vote. Prior to the earlier of the Termination Date or the Effective 
Time, the Holder irrevocably and unconditionally agrees that the Holder shall, at any meeting of 
the stockholders of the Company (whether annual or special and whether or not an adjourned or 
postponed meeting), however called, appear at such meeting or otherwise cause the Securities to 
be counted as present thereat for the purpose of establishing a quorum and vote, or cause to be 
voted at such meeting, in each case, to the fullest extent that Holder’s Securities are entitled to vote 
thereon, all Securities (a) in favor of the approval of the Mergers and any other proposal considered 
and voted upon by the stockholders of the Company at any Company Stockholders’ Meeting 
necessary for consummation of the transactions contemplated by the Merger Agreement, including 
the Mergers; (b) against any Takeover Proposal or Potential Takeover Proposal; (c) against any 
reorganization, recapitalization, dissolution, liquidation or winding up of the Company or any of 
its Subsidiaries; and (d) against any action, proposal or agreement that would reasonably be 
expected to (i) result in a breach of any covenant, representation or warranty of the Company under 
the Merger Agreement, in each case, in any material respect, or (ii) prevent or materially delay or 
adversely affect the consummation of the Mergers. Notwithstanding anything to the contrary in 
this Agreement, this Section 3.1 shall not require the Holder to be present (in person or by proxy) 
or vote (or cause to be voted) any of the Securities to amend, modify or waive any provision of the 
Merger Agreement in a manner that increases the amount or changes the form of the Merger 
Consideration payable, extends the Outside Date or otherwise adversely affects the Holder (solely 
in its capacity as such) in any material respect. Notwithstanding anything to the contrary in this 
Agreement, the Holder shall remain free to vote (or execute consents or proxies with respect to) 
the Securities with respect to any matter other than as set forth in this Section 3.1 in any manner 
the Holder deems appropriate. 

3.2 Irrevocable Proxy. Subject to the final sentence of Section 3.1, prior to the earlier 
of the Termination Date or the Effective Time, solely in the event of a failure by the Holder to act 
in accordance with the Holder’s obligations as to voting pursuant to Section 3.1 no later than the 
third Business Day prior to any meeting at which the stockholders of the Company will consider 
and vote on any of the matters described in Section 3.1, the Holder hereby irrevocably grants to, 
and appoints, the Company, and any individual designated in writing by the Company, and each 
of them individually, as the Holder’s proxy and attorney-in-fact (with full power of substitution 
and including for purposes of Section 212 of the DGCL), for and in the name, place and stead of 
the Holder, to vote the Securities, or grant a consent or approval in respect of the Securities, in a 
manner consistent with this Agreement. The Holder understands and acknowledges that the 
Company is entering into the Merger Agreement in reliance upon the Holder’s execution and 
delivery of this Agreement. The Holder hereby affirms that the irrevocable proxy set forth in this 
Section 3.2 is given in connection with the execution of the Merger Agreement, and that such 
irrevocable proxy is given to secure the performance of the duties of the Holder under this 
Agreement. The Holder will take such further action or execute such other instruments as may be 
reasonably necessary (in the Company’s reasonable discretion) to effect the intent of this proxy. 
The Holder intends this proxy to be irrevocable during the term of this Agreement   and coupled 



  5 

with an interest. Notwithstanding the foregoing, the proxy and appointment granted hereby shall 
be automatically revoked, without any action by the Holder, upon the earlier of the Termination 
Date or the Effective Time, and the Company may further terminate this proxy at any time at its 
sole discretion by written notice to the Holder. 

ARTICLE IV 
ADDITIONAL AGREEMENTS 

4.1 Further Assurances. The Holder agrees that from and after the date hereof and 
until the Termination Date, the Holder shall not, and shall cause the Holder’s controlled affiliates 
not to, take any action that would reasonably be expected to materially adversely affect or 
materially delay the ability to perform the Holder’s covenants and agreements under this 
Agreement. 

4.2 Fiduciary Duties. The Holder is entering into this Agreement solely in the Holder’s 
capacity as the record or Beneficial Owner of the Securities and the Converted Securities and 
nothing herein is intended to or shall limit or affect any actions taken by the Holder or any of the 
Holder’s designees serving in his or her capacity as a director or officer of the Company or a 
Subsidiary of the Company. The taking of any actions (or failures to act) by the Holder or any of 
Holder’s designees serving as a director or officer of the Company or a Subsidiary of the Company 
(in such capacity as a director or officer) shall not be deemed to constitute a breach of this 
Agreement. 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF HOLDER 

5.1 Representations and Warranties. The Holder hereby represents and warrants to 
Parent and the Company as follows: 

(a) Ownership; Voting Power. As of the date of this Agreement, (i) the Holder has, 
with respect to the Securities, Beneficial Ownership of and good and valid title to such Securities, 
(ii) the Securities constitute all of the shares of the Company Common Stock Beneficially Owned 
by the Holder as of the date hereof, (iii) other than this Agreement or arising under or pursuant to 
organizational documents of the Company, (A) there are no agreements or arrangements of any 
kind, contingent or otherwise, to which the Holder is a party obligating the Holder to Transfer or 
cause to be Transferred to any person any of the Securities, (B) no person has any contractual or 
other right or obligation to purchase or otherwise acquire any of the Securities and (C) the Holder 
has sole voting power, sole power of disposition, sole power to Transfer, sole power to issue 
instructions with respect to the matters set forth herein and sole power to agree to all of the matters 
set forth in this Agreement, in each case with respect to all of the Securities, except for applicable 
state and federal securities Laws.  

(b) Organization; Authority. If the Holder is an entity, the Holder is an entity duly 
organized, validly existing and in good standing under the Laws of its jurisdiction of formation. 
The Holder has full power, authority, and if an individual, full legal capacity, and is duly authorized 
to, make, enter into and carry out the terms of this Agreement and to perform the Holder’s 
obligations hereunder. This Agreement has been duly and validly executed and delivered by the 
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Holder and (assuming due authorization, execution and delivery by the Company and Parent) 
constitutes a valid and binding agreement of the Holder, enforceable against the Holder in 
accordance with its terms (except as may be limited by the Bankruptcy and Equity Exception), and 
no other action is necessary to authorize the execution and delivery by the Holder or the 
performance of the Holder’s obligations hereunder. 

(c) No Violation. The execution, delivery and performance by the Holder of this 
Agreement will not (i) violate any provision of any Law applicable to the Holder, including any 
order, judgment or decree applicable to the Holder; or (ii) conflict with, or result in a breach or 
default under, any agreement or instrument to which the Holder is a party or any term or, where 
the Holder is an entity, condition of the Holder’s certificate of incorporation, bylaws, certificate of 
formation, limited liability company agreement, trust agreement, or comparable organizational 
documents, as applicable, except where such conflict, breach or default would not reasonably be 
expected to, individually or in the aggregate, have an adverse effect on the Holder’s ability to 
satisfy the Holder’s obligations hereunder. 

(d) Consents and Approvals. The execution and delivery by the Holder of this 
Agreement, and the performance of the Holder’s obligations hereunder, does not require the 
Holder to obtain any consent, approval, authorization or permit of, or to make any filing with or 
notification to, any person or Governmental Authority, except such filings and authorizations as 
may be required under applicable Law (including the Exchange Act). 

(e) Absence of Litigation. To the knowledge of the Holder, as of the date hereof, there 
is no proceeding pending against, or threatened in writing against the Holder that would reasonably 
be expected to prevent the performance by the Holder of the Holder’s obligations under this 
Agreement. 

(f) Absence of Other Voting Agreements. As of the date hereof, except as set forth 
herein, none of the Securities is subject to any (i) voting trust, proxy or other agreement, 
arrangement or restriction with respect to voting, in each case, that is inconsistent with or would 
result in a violation or breach of this Agreement or (ii) pledge agreement pursuant to which the 
Holder does not retain sole and exclusive voting rights with respect to the Securities subject to 
such pledge agreement at least until the occurrence of an event of default under the related debt 
instrument. 

ARTICLE VI 
MISCELLANEOUS 

6.1 No Solicitation. Subject in all cases to Section 4.2, until the earlier of the Effective 
Time and the date the Merger Agreement is terminated in accordance with its terms, the Holder 
agrees that the Holder will not, and will cause the Holder’s controlled affiliates not to, and will use 
reasonable best efforts to cause the Holder’s Representatives acting on the Holder’s behalf not to, 
directly or indirectly, take any action that would be a breach of Section 5.02(a) of the Merger 
Agreement (without giving effect to any amendment or modification thereto after the date hereof) 
to the extent that any of the Company or its Subsidiaries or their respective Representatives are 
prohibited from taking such action pursuant to Section 5.02 of the Merger Agreement. 
Notwithstanding the foregoing, to the extent the Company complies with its obligations under 
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Section 5.02 of the Merger Agreement and participates in discussions or negotiations with a person 
regarding a Takeover Proposal or Potential Takeover Proposal, the Holder and/or any of the 
Holder’s controlled affiliates and/or the Holder’s and his Representatives may engage in 
discussions or negotiations with such person to the extent that the Company can act under Section 
5.02 of the Merger Agreement. 

6.2 Non-Recourse. This Agreement may only be enforced against, and any claim or 
cause of action based upon, arising out of, or related to this Agreement or the transactions 
contemplated by this Agreement may only be brought against, the individuals or entities that are 
expressly named as parties hereto and then only with respect to the specific obligations set forth 
herein with respect to each party. Except to the extent a named party to this Agreement (and then 
only to the extent of the specific obligations undertaken by such named party in this Agreement 
and not otherwise), no past, present or future director, manager, officer, employee, incorporator, 
member, partner, equityholder, affiliate, agent, attorney, advisor, consultant or Representative or 
affiliate of any of the foregoing (each, a “Holder Related Party”) shall have any liability (whether 
in contract, tort, equity or otherwise) for any one or more of the representations, warranties, 
covenants, agreements or other obligations or liabilities of or made under this Agreement or in 
respect of any oral representations made or alleged to have been made in connection herewith 
(whether for indemnification or otherwise) or of or for any claim based on, arising out of, or related 
to this Agreement or the transactions contemplated by this Agreement; provided, however, that for 
the avoidance of doubt, nothing contained in this Section 6.2 shall be deemed to limit or otherwise 
modify the liability of any of the Parent, Merger Sub or the Company under the Merger Agreement. 
Parent and the Company acknowledge that neither the Holder nor any Holder Related Party has 
made, and neither Parent nor the Company has relied upon, any representation related to the 
matters contemplated by this Agreement, except as set forth in Article V.  

6.3 No Ownership Interest. Nothing contained in this Agreement shall be deemed to 
vest in Parent or the Company any direct or indirect ownership or incidence of ownership of or 
with respect to the Securities or the Converted Securities . All rights, ownership and economic 
benefits of and relating to the Securities and the Converted Securities shall remain vested in and 
belong to the Holder, and neither Parent nor the Company shall have any authority to exercise any 
power or authority to direct the Holder in the voting or disposition of any Securities or Converted 
Securities, except pursuant to Section 3.2 and as otherwise expressly provided herein.  

6.4 Disclosure. The Holder consents to and authorizes the publication and disclosure 
by the Company and Parent of the Holder’s identity and holding of Securities and the Converted 
Securities and the terms of this Agreement (including, for avoidance of doubt, the disclosure of 
this Agreement), to the extent required to be disclosed in any press release, the Form S-4, including 
the Proxy Statement, as applicable, and any other disclosure document required by applicable Law 
to be filed with the SEC or other Governmental Authority in connection with the Merger 
Agreement, the Mergers and the transactions contemplated by the Merger Agreement. 

6.5 Termination. This Agreement shall terminate at the earlier of (a) the date the 
Merger Agreement is terminated in accordance with its terms, (b) the date on which the Merger 
Agreement is amended in a manner that decreases the amount or changes the form of the Merger 
Consideration payable without the written consent of the Holder (which consent may be denied by 
the Holder in his sole discretion) and (c) the one-year anniversary of the Closing Date (such date, 
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the “Termination Date”). Neither the provisions of this Section 6.5 nor the termination of this 
Agreement shall relieve any party hereto from any liability of such party for Willful and Material 
Breach prior to such termination. For purposes hereof, “Willful and Material Breach” shall mean, 
with respect to any representation, warranty, covenant or agreement of a party in this Agreement, 
an action or omission by such party that such party intended to take or not take that is in material 
breach of such representation, warranty, covenant or agreement that the breaching party takes (or 
fails to take) (whether or not the intention of such party was to materially breach this Agreement) 
with knowledge that such action or omission would, or would reasonably be expected to, cause 
such material breach of such representation, warranty, covenant or agreement.   

6.6 Amendments; Waivers. At any time prior to the Effective Time, any provision of 
this Agreement may be amended or waived if, and only if, such amendment or waiver is in writing 
and signed, in the case of an amendment, by each of Parent, the Company and the Holder or, in 
the case of a waiver, by the party against whom the waiver is to be effective. Notwithstanding the 
foregoing, no failure or delay by any party hereto in exercising any right hereunder shall operate 
as a waiver thereof nor shall any single or partial exercise thereof preclude any other or further 
exercise of any other right hereunder.  

6.7 Reliance. The Holder understands and acknowledges that Parent and the Company 
are entering into the Merger Agreement in reliance upon the Holder’s execution and delivery of 
this Agreement. 

6.8 Expenses. All costs and expenses incurred in connection with this Agreement and 
the transactions contemplated hereby shall be paid by the party incurring or required to incur such 
expenses, whether or not the Mergers are consummated. 

6.9 Notices. All notices and other communications hereunder shall be in writing and 
shall be deemed duly given (a) on the date of delivery if delivered personally or by email; provided, 
that, with respect to notice by email, no “bounce back” or similar message of nondelivery is 
received with respect thereto, (b) on the first business day following the date of dispatch if 
delivered utilizing a next-day service by a recognized next-day courier or (c) on the earlier of 
confirmed receipt or the fifth business day following the date of mailing if delivered by registered 
or certified mail, return receipt requested, postage prepaid. All notices hereunder shall be delivered 
to the addresses set forth below, or pursuant to such other instructions as may be designated in 
writing by the party hereto to receive such notice: 

if to the Holder, to the Holder’s address set forth on Schedule A 
 

and 

if to Parent, to: 
 
OppFi, Inc. 

 130 E. Randolph Street 
 Suite 3400 
 Chicago, IL 60601 
 Attention: Marv Gurevich, General Counsel 
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 E-mail: mgurevich@oppfi.com 
 
With a copy (which shall not constitute notice) to: 

 
Sidley Austin LLP  
830 Brickell Plaza  

 Suite 4300 
Miami, FL 33131 
Attention: Joshua M. Samek  

 E-mail: jsamek@sidley.com  
 
if to the Company to: 
 

BNCCORP, Inc. 
2 East Main Avenue 
Bismarck, ND 58501 
Attention: Michael Vekich, Chairman 
E-mail:  vekich@vekich.com      

 
With a copy (which shall not constitute notice) to:  

Fredrikson & Byron, P.A. 
60 South Sixth Street  
Suite 1500 
Minneapolis, MN 55402 
Attention: Karen L. Grandstrand; Caitlin Houlton Kuntz  
E-mail: kgrandstrand@fredlaw.com; choultonkuntz@fredlaw.com 

 

6.10 Interpretation. When a reference is made in this Agreement to a Section or an 
Article such reference shall be to a Section or Article of this Agreement unless otherwise indicated. 
All words used in this Agreement will be construed to be of such gender or number as the 
circumstances require. Any capitalized terms used in any certificate or other document made or 
delivered pursuant to this Agreement but not otherwise defined therein shall have the meaning as 
defined in this Agreement. The word “including” and words of similar import when used in this 
Agreement will mean “including, without limitation,” unless otherwise specified. The words 
“hereof,” “herein” and “hereunder” and words of similar import when used in this Agreement shall 
refer to the Agreement as a whole and not to any particular provision in this Agreement. The term 
“or” is not exclusive. The word “will” shall be construed to have the same meaning and effect as 
the word “shall.”  References to days mean calendar days unless otherwise specified. Any 
agreement or instrument defined or referred to herein or any agreement or instrument that is 
referred to herein means such agreement or instrument as from time to time amended, modified or 
supplemented, including by waiver or consent, and references to all attachments thereto and 
instruments incorporated therein, in each case, to the extent permitted by this Agreement. Any 
statute or regulation referred to herein means such statute or regulation as amended, modified, 
supplemented or replaced from time to time (and, in the case of any statute, includes any rules and 
regulations promulgated under such statute), and references to any section of any statute or 
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regulation include any successor to such section. References to any person include such person’s 
predecessors or successors, whether by merger, consolidation, amalgamation, reorganization or 
otherwise. Each of the parties hereto has participated in the drafting and negotiation of this 
Agreement. If an ambiguity or question of intent arises, this Agreement must be construed as if it 
is drafted by all the parties hereto, and no presumption or burden of proof shall arise favoring or 
disfavoring any party hereto by virtue of authorship of any of the provisions of this Agreement. 
As used herein, (a) “business day” means any day other than a Saturday, a Sunday or a day on 
which banks in New York are authorized by Law or executive order to remain closed, (b) the term 
“person” means an individual, a corporation, a partnership, a limited liability company, an 
association, a trust or any other entity, group (as such term is used in Section 13 of the Exchange 
Act) or organization, including a Governmental Authority, and any permitted successors or assigns 
of such person, (c) “equity securities” means, with respect to a corporation or other entity, any 
shares of capital stock or other equity interests of such corporation or other entity, and any options, 
warrants, convertible notes, or other rights, agreements, or instruments that are directly or 
indirectly convertible into, or exercisable or exchangeable for, any such shares or other interests, 
(d) an “affiliate” means as to any person, any other person which, directly or indirectly, controls, 
or is controlled by, or is under common control with, such person.  

6.11 Counterparts; Effectiveness. This Agreement may be executed in two or more 
counterparts, all of which shall be considered one and the same instrument and shall become 
effective when one or more counterparts have been signed by each of the parties hereto and 
delivered to the other parties hereto. This Agreement may be executed by electronic signature 
(including .pdf, DocuSign, or similar electronic signature technology), and any such electronic 
signature shall constitute an original for all purposes. 

6.12 No Partnership, Agency or Joint Venture. This Agreement is intended to create, 
and creates, a contractual relationship and is not intended to create, and does not create, any 
agency, partnership, joint venture, any like relationship between the parties hereto or a 
presumption that the parties hereto are in any way acting in concert or as a group with respect to 
the obligations or the transactions contemplated by this Agreement. 

6.13 No Third Party Beneficiaries. Nothing in this Agreement, express or implied, is 
intended to or shall confer upon any person other than the parties hereto and their respective 
successors and permitted assigns any legal or equitable right, benefit or remedy of any nature under 
or by reason of this Agreement. 

6.14 Entire Agreement. This Agreement (including the schedules hereto) constitutes 
the entire agreement, and supersede all prior written agreements, arrangements, communications 
and understandings and all prior and contemporaneous oral agreements, arrangements, 
communications and understandings, among the parties hereto with respect to the subject matter 
hereof and thereof. 

6.15 Governing Law; Venue; Waiver of Jury Trial. 

(A) THIS AGREEMENT AND ANY CLAIMS OR CAUSES OF ACTION 
ARISING OUT OF OR RELATING TO THIS AGREEMENT, THE NEGOTIATION, 
EXECUTION OR PERFORMANCE OF THIS AGREEMENT (WHETHER IN 
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CONTRACT, IN TORT, UNDER STATUTE OR OTHERWISE) SHALL BE 
GOVERNED BY, AND INTERPRETED, CONSTRUED AND ENFORCED IN 
ACCORDANCE WITH, THE INTERNAL LAWS OF THE STATE OF DELAWARE, 
INCLUDING ITS STATUTES OF LIMITATIONS, WITHOUT GIVING EFFECT TO 
ANY CHOICE OR CONFLICT OF LAWS RULES OR PROVISIONS (WHETHER OF 
THE STATE OF DELAWARE OR ANY OTHER JURISDICTION) THAT WOULD 
RESULT IN THE APPLICATION OF THE LAWS OF ANY JURISDICTION OTHER 
THAN THE STATE OF DELAWARE. 

(b) EACH OF THE PARTIES HERETO IRREVOCABLY AGREES THAT 
ANY LEGAL ACTION OR PROCEEDING ARISING OUT OF OR RELATING TO 
THIS AGREEMENT BROUGHT BY ANY PARTY HERETO OR ITS AFFILIATES 
AGAINST ANY OTHER PARTY HERETO OR ITS AFFILIATES SHALL BE 
BROUGHT AND DETERMINED IN THE COURT OF CHANCERY OF THE STATE 
OF DELAWARE, PROVIDED THAT IF JURISDICTION IS NOT THEN AVAILABLE 
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE, THEN ANY 
SUCH LEGAL ACTION OR PROCEEDING MAY BE BROUGHT IN ANY FEDERAL 
COURT LOCATED IN THE STATE OF DELAWARE OR ANY OTHER DELAWARE 
STATE COURT. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY 
SUBMITS TO THE JURISDICTION OF THE AFORESAID COURTS FOR ITSELF 
AND WITH RESPECT TO ITS PROPERTY, GENERALLY AND 
UNCONDITIONALLY, WITH REGARD TO ANY SUCH ACTION OR PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGREEMENT. EACH OF THE PARTIES 
HERETO AGREES NOT TO COMMENCE ANY ACTION, SUIT OR PROCEEDING 
RELATING THERETO EXCEPT IN THE COURTS DESCRIBED HEREIN IN 
DELAWARE, OTHER THAN ACTIONS IN ANY COURT OF COMPETENT 
JURISDICTION TO ENFORCE ANY JUDGMENT, DECREE OR AWARD 
RENDERED BY ANY SUCH COURT IN DELAWARE AS DESCRIBED HEREIN. 
EACH OF THE PARTIES HERETO FURTHER AGREES THAT NOTICE AS 
PROVIDED HEREIN SHALL CONSTITUTE SUFFICIENT SERVICE OF PROCESS 
AND THE PARTIES HERETO FURTHER WAIVE ANY ARGUMENT THAT SUCH 
SERVICE IS INSUFFICIENT. EACH OF THE PARTIES HERETO HEREBY 
IRREVOCABLY AND UNCONDITIONALLY WAIVES, AND AGREES NOT TO 
ASSERT, BY WAY OF MOTION OR AS A DEFENSE, COUNTERCLAIM OR 
OTHERWISE, IN ANY ACTION OR PROCEEDING ARISING OUT OF OR 
RELATING TO THIS AGREEMENT, (I) ANY CLAIM THAT IT IS NOT 
PERSONALLY SUBJECT TO THE JURISDICTION OF THE COURTS IN 
DELAWARE AS DESCRIBED HEREIN FOR ANY REASON, (II) THAT IT OR ITS 
PROPERTY IS EXEMPT OR IMMUNE FROM JURISDICTION OF ANY SUCH 
COURT OR FROM ANY LEGAL PROCESS COMMENCED IN SUCH COURTS 
(WHETHER THROUGH SERVICE OF NOTICE, ATTACHMENT PRIOR TO 
JUDGMENT, ATTACHMENT IN AID OF EXECUTION OF JUDGMENT, 
EXECUTION OF JUDGMENT OR OTHERWISE) OR (III) THAT (A) THE SUIT, 
ACTION OR PROCEEDING IN ANY SUCH COURT IS BROUGHT IN AN 
INCONVENIENT FORUM, (B) THE VENUE OF SUCH SUIT, ACTION OR 
PROCEEDING IS IMPROPER OR (C) THIS AGREEMENT, OR THE SUBJECT 
MATTER HEREOF, MAY NOT BE ENFORCED IN OR BY SUCH COURTS. 
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(c) EACH OF THE PARTIES TO THIS AGREEMENT HEREBY 
IRREVOCABLY WAIVES ALL RIGHT TO A TRIAL BY JURY IN ANY ACTION, 
PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS 
AGREEMENT. 

6.16 Assignment; Binding Effect. Neither this Agreement nor any of the rights, 
interests or obligations under this Agreement may be assigned or delegated, in whole or in part, by 
operation of law or otherwise, by any party hereto without the prior written consent of the other 
parties hereto, and any such assignment without such prior written consent shall be null and void. 
Subject to the preceding sentence and except as set forth in Article II, this Agreement will be 
binding upon, inure to the benefit of, and be enforceable by, the parties hereto and their respective 
successors and assigns.  

6.17 Specific Performance. The parties hereto agree that irreparable damage would 
occur in the event that the parties hereto do not perform the provisions of this Agreement in 
accordance with its terms or otherwise breach such provisions. Accordingly, prior to the 
termination of this Agreement pursuant to Section 6.5, each party hereto shall be entitled to an 
injunction, specific performance and other equitable relief to prevent breaches of this Agreement 
and to enforce specifically the terms and provisions hereof in the Court of Chancery of the State 
of Delaware, in each case in accordance with this Section 6.17, provided, that if jurisdiction is not 
then available in the Court of Chancery of the State of Delaware, then in any federal court located 
in the State of Delaware or any other Delaware state court, this being in addition to any other 
remedy to which such party hereto is entitled at Law or in equity. Each of the parties hereto hereby 
further waives (a) any defense in any action for specific performance that a remedy at Law would 
be adequate and (b) any requirement under any Law to post any bond or other security as a 
prerequisite to obtaining equitable relief.  

6.18 Severability. Whenever possible, each provision or portion of any provision of this 
Agreement shall be interpreted in such manner as to be effective and valid under applicable Law, 
but if any provision or portion of any provision of this Agreement is held to be invalid, illegal or 
unenforceable in any respect under any applicable Law or rule in any jurisdiction, such invalidity, 
illegality or unenforceability shall not affect any other provision or portion of any provision in 
such jurisdiction, and this Agreement and all other conditions and provisions herein shall remain 
in full force and effect.  

6.19 Non-Survival of Representations and Warranties. None of the representations 
and warranties in this Agreement shall survive the Effective Time. 

[Signature Pages Follow] 



 

  [Signature Page to the Voting Agreement] 

IN WITNESS WHEREOF, the parties hereto, intending to be legally bound hereby, have 
executed or caused this Agreement to be executed in counterparts, all as of the day and year first 
above written. 

OPPFI, INC.  
 
 
By:    
Name:    
Title:    

 

  
BNCCORP, INC. 

 
By:    
Name:    
Title:    
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HOLDER 

 

By: ___________________________________  
Name: [●] 
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Name of Holder Address and Notice 
Information 

Securities Converted Securities 

[●] [●] [●] [●] 
 



PUBLIC EXHIBIT 2 

Bank Merger Agreement 

 

Attached is the form of Bank Merger Agreement that the parties intend to execute. Certain values 
will be inserted immediately prior to execution based upon the facts known at that time. 

  



BANK PLAN OF MERGER

This BANK PLAN OF MERGER (the “Bank Plan of Merger”) is dated as of this [●] day 

of [●], 2026, and is by and between OppFi Interim Bank, National Association, an interim national 

bank (“OppFi Interim Bank”), and BNC National Bank, a national bank (“BNC Bank”). 

RECITALS 

A. OppFi Interim Bank is an interim national bank with its principal office at Salt Lake

City, Utah. 

B. BNC Bank is a national bank with its principal office at Glendale, Arizona.

C. OppFi Inc. (“OppFi”) is a Delaware corporation and the parent holding company

and sole shareholder of OppFi Interim Bank. 

D. BNCCORP, Inc. (“BNCCORP”) is a Delaware corporation and the parent holding

company and sole shareholder of BNC Bank. 

E. This Bank Plan of Merger is part of an Agreement and Plan of Merger (“Merger

Agreement”), dated as of April 28, 2026, by and among OppFi, Birch Merger Sub, LLC, a 

Delaware limited liability company, and BNCCORP, which Merger Agreement sets forth certain 

conditions precedent to the effectiveness of this Bank Plan of Merger and other matters related to 

the merger contemplated by this Bank Plan of Merger (the “Bank Merger”). Capitalized terms 

that are used but not defined in this Bank Plan of Merger are used as defined in the Merger 

Agreement. 

F. The Boards of Directors of each of OppFi Interim Bank and BNC Bank have

unanimously approved this Bank Plan of Merger and authorized its execution and the performance 

of all of its respective obligations hereunder. The sole shareholder of BNC Bank and the sole 

shareholder of OppFi Interim Bank have each approved this Bank Plan of Merger. 

G. At or prior to the date the Bank Merger becomes effective, the parties shall have

taken all such actions as may be necessary or appropriate to effectuate the Bank Merger. 

AGREEMENT 

In consideration of the mutual covenants herein contained, the parties hereby adopt this 

Bank Plan of Merger: 

1. BANK MERGER. Effective immediately following the Closing (the “Effective

Time”), OppFi Interim Bank shall merge with and into BNC Bank with BNC Bank being the 

surviving bank (the “Surviving Bank”). 

2. ARTICLES OF INCORPORATION, BYLAWS, OFFICERS, DIRECTORS,

AND NAME. At the Effective Time, BNC Bank’s (a) Articles of Association shall be the Articles 

of Association of the Surviving Bank, (b) Bylaws shall be the Bylaws of the Surviving Bank, and 

(c) banking charter as in effect immediately prior to the Closing Date shall be the Surviving Bank’s
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banking charter. Until their successors are elected or appointed and qualified, and subject to prior 

death, resignation or removal, the Surviving Bank’s officers shall be, as of the Effective Time, the 

individuals serving in such capacities for OppFi Interim Bank immediately prior to the Effective 

Time. Until their successors are elected or appointed and qualified, and subject to prior death, 

resignation or removal, the Surviving Bank’s directors shall be, as of the Effective Time, the 

individuals identified on Appendix A hereto. The name of the Surviving Bank shall be “OppFi 

Bank, National Association.” 

3. EFFECT OF THE BANK MERGER.

3.1 Until changed by the Surviving Bank’s Board of Directors, the locations 

and names of the existing offices of OppFi Interim Bank and BNC Bank shall continue to be the 

locations of the offices of the Surviving Bank; provided, that, the main office of the Surviving 

Bank shall be the main office of OppFi Interim Bank, and that the former main office of BNC 

Bank shall become a branch of the Surviving Bank. All corporate acts, plans, policies, contracts, 

approvals and authorizations of OppFi Interim Bank and BNC Bank, and their shareholders, 

officers, agents, Boards of Directors, and committees elected or appointed thereby, which were 

valid and effective immediately prior to the Effective Time, shall be taken for all purposes as the 

Surviving Bank’s acts, plans, policies, contracts, approvals, and authorizations and shall be as 

effective and binding thereon as the same were with respect to OppFi Interim Bank and BNC Bank 

prior to the Effective Time. 

3.2 At the Effective Time, all rights, franchises and interests of OppFi Interim 

Bank and BNC Bank, respectively, in and to every type of property (whether real, personal, 

tangible or intangible) and choses in action shall be vested in the Surviving Bank by virtue of the 

Bank Merger without any deed or other transfer, and the Surviving Bank, without any order or 

action on the part of any court or otherwise, shall hold and enjoy all such rights and property, 

franchises, and interests, including, without limitation, appointments, designations and 

nominations, and in every other fiduciary capacity, in the same manner and to the same extent as 

such rights, franchises, and interests were held or enjoyed by OppFi Interim Bank and BNC Bank, 

respectively, prior to the Effective Time. 

3.3 At the Effective Time, all liabilities of OppFi Interim Bank and BNC Bank 

shall become the Surviving Bank’s liabilities; and all debts, liabilities and contracts of OppFi 

Interim Bank and BNC Bank, respectively, matured or unmatured, whether accrued, absolute, 

contingent or otherwise, and whether or not reflected or reserved against on balance sheets, books 

of accounts, or records of OppFi Interim Bank and BNC Bank, shall be those of the Surviving 

Bank and shall not be released or impaired by the Bank Merger; and all rights of creditors and 

other obligees and all liens on property shall be preserved unimpaired. 

3.4 The effect of the Bank Merger is as prescribed by law. 

4. CAPITALIZATION OF OPPFI INTERIM BANK. OppFi Interim Bank’s

authorized capital consists of 500,000 authorized shares of common stock, $0.01 par value per 

share, of which 500,000 shares are issued, outstanding and fully paid as of the date hereof. There 

are no outstanding options, warrants or other rights to purchase or receive OppFi Interim Bank 

securities. 
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5. CAPITALIZATION OF BNC BANK. BNC Bank’s authorized capital stock

consists of 50,000 shares of common stock, $100.00 par value, of which [●] shares are issued, 

outstanding and fully paid and will be held indirectly by OppFi (the “BNC Bank Common Stock”). 

There are no outstanding options, warrants or other rights to purchase or receive the BNC Bank 

Common Stock. 

6. CONVERSION OF SHARES. As of the Effective Time, each outstanding share

of OppFi Interim Bank capital stock, all of which are held by OppFi, shall continue to be 

outstanding as shares of the Surviving Bank, the holder of such shares shall retain all rights with 

respect to such shares as are in effect immediately prior to the Bank Merger, and each outstanding 

share of the BNC Bank Common Stock, all of which will be held indirectly by OppFi, will be 

cancelled. 

7. CAPITALIZATION OF SURVIVING BANK. As of the Effective Time, the

Surviving Bank’s authorized capital stock shall consist of [●] shares of common stock, $[●] par 

value per share, of which [●] shares shall be issued, outstanding, and fully paid. The Surviving 

Bank shall have a surplus of $[●], and undivided profits (including capital reserves) which, when 

combined with the capital and surplus shall equal, the aggregate, the combined structures of OppFi 

Interim Bank and BNC Bank, adjusted however, for normal earnings and expenses (and, if 

applicable, purchase accounting adjustments) between [●], 2026 and the Effective Time. 

8. APPROVAL. This Bank Plan of Merger has been approved by the board of

directors and the sole shareholder of OppFi Interim Bank and the board of directors and sole 

shareholder of BNC Bank in accordance with the applicable provisions of law and their respective 

Articles of Association and Bylaws. Each of OppFi Interim Bank and BNC Bank has procured all 

other consents and approvals, including, without limitation, obtaining a merger approval issued by 

the Comptroller of the Currency of the United States valid for the Effective Time, taken all other 

actions, and satisfied all requirements prescribed by law, necessary for consummation of the Bank 

Merger on the terms herein provided. 

9. CONDITIONS TO THE BANK MERGER. All conditions precedent to the

effectiveness of this Bank Plan of Merger as set forth in the Merger Agreement have been satisfied 

or waived. 



SIGNATURE PAGE TO BANK PLAN OF MERGER 

IN WITNESS WHEREOF, the parties hereto have caused this Bank Plan of Merger to be 

executed by their duly authorized officers as of the date first above written. 

OPPFI INTERIM BANK 

By: 

Name: 

Title: 

BNC NATIONAL BANK 

By: 

Name: 

Title: 



APPENDIX A 

Directors of Surviving Bank 

Todd Schwartz 

Theodore Schwartz 

David Vennettilli 

Jocelyn Moore 

Greg Zeeman 

Christina Favila 

Michael Vekich 



 

PUBLIC EXHIBIT 3 

CRA Strategic Plan Overview  



 

OppFi Bank, N.A., Community Reinvestment Act Strategic Plan Overview 

 

I. Introduction  

This document presents an overview of the proposed Community Reinvestment Act (“CRA”) 

Strategic Plan (the “CRA Plan Overview”) for OppFi Bank, National Association, the institution 

resulting from the planned merger of (1) BNCCORP, INC with and into a wholly owned 

subsidiary of OppFi Inc. (the “Company”), (2) OppFi Interim Bank, National Association with and 

into BNC National Bank (“BNC,” or the “Existing Bank”), with BNC as the survivor, thereafter 

operating under the name OppFi Bank, National Association, and (3) Opportunity Financial, LLC 

with and into OppFi Bank, National Association, with OppFi Bank, National Association as the 

survivor (such institution, the “Bank”), whereafter the Bank will be headquartered in Salt Lake 

City, Utah (such transactions, collectively, the “Acquisition”). During the first three years of the 

Bank’s operations (the “Initial Operating Period”), the Bank will conduct the full suite of 

traditional community banking activities currently conducted by BNC through the Bank’s BNC 

Powered by OppFi (“BNCPO”) line of business, and a digital consumer banking business 

consisting of the following core products and services: 

● Personal installment loans; 

● Small and mid-sized business installment loans and revenue-based financing (these 

products are presently offered by Bitty LLC (“Bitty”), an entity in which the Bank holds a 

minority interest of 35%1); 

● Earned wage access products; 

● Unsecured consumer lines of credit; 

● Checking accounts; and 

● Savings accounts. 

The Bank will be wholly owned by OppFi Inc. (the “Company”). The Company (through its 

corporate predecessors) was established in 2012 as a tech-enabled, mission-driven specialty 

finance company whose primary mission is to facilitate financial inclusion and credit access for 

the approximately 48 million everyday Americans who face credit insecurity. OppFi helps 

consumers who lack access to mainstream financial products and traditional financial 

institutions. The Company aims to help these individuals rebuild their financial health through 

transparent, fair, and highly automated digital products offered online through the OppLoans 

Platform. Unlike the payday, tribal, and title lenders on which these individuals often rely, OppFi 

 
1 OppFi recognizes that Bitty may constitute an “affiliate” of the Bank within the meaning of the OCC’s 
current CRA regulations, as such regulation incorporates the statutory definition of “affiliate” included in 
the Bank Holding Company Act (“BHCA”), though the Bank would hold its interest therein as an “other 
equity investment,” and it is not presently controlled by OppFi from a corporate perspective. OppFi may 
acquire a majority stake in Bitty beginning in August 2027. Thereafter, subject to completion of any 
required regulatory filings, such business would be considered an operating subsidiary of the Bank. The 
Bank anticipates discussing with the OCC the treatment of Strategic Plan goals relating to its SMB 
lending in light of the anticipated change in the Bank’s ownership interest in Bitty, including whether and 
how such goals should apply following any transition of Bitty from an affiliate to an operating subsidiary of 
the Bank. 



 

prioritizes its customers by focusing on responsible lending and an excellent customer 

experience, offering through its bank partners simple interest installment loans with no ancillary 

fees and reporting payment histories to the major credit bureaus to support customers’ long-

term financial well-being. 

The Company’s mission informs every aspect of the Company’s business and will be central to 

the Bank’s operation. Drawing on the Company’s mission and history, and the Existing Bank’s 

demonstrated commitment to its community, the Company recognizes the Bank’s important 

obligation to serve the convenience and needs of the communities it will serve. Consistent with 

this obligation and safe and sound banking practices, the Bank will build upon the Existing 

Bank’s satisfactory CRA record to pursue a robust CRA program of lending, qualified 

investment, and community development services within its proposed Assessment Areas.  

Given the Bank’s national footprint, following the OCC’s approval of the Bank Merger Act 

application and the approval of the related applications by the other federal banking agencies, 

the Bank will address CRA by developing a formal strategic plan in order to provide appropriate 

flexibility in structuring a program that best serves its communities. The Strategic Plan will 

include goals for both “Satisfactory” and “Outstanding” performance ratings. The Bank’s main 

office will be located in Salt Lake City, Utah, and it will maintain branches in Arizona and North 

Dakota. The Bank will absorb and build upon the Company’s and the Existing Bank’s respective 

customer bases to target the following customer segments: 

● Consumers located in the Arizona and North Dakota markets; 

● Small- and mid-size businesses located in the Arizona and North Dakota markets; 

● Consumers on a nationwide basis that are unable to access credit from traditional      
banks, credit unions, and other traditional lenders; and  

● Small- and mid-size businesses on a nationwide basis that are unable to access credit 

from banks, credit unions, and other traditional lenders. 

Prior to finalizing the strategic plan and seeking its approval, Bank management will consult with 

the OCC, consumer advocates, and other stakeholders in its Assessment Areas and a broader 

statewide or regional area regarding the credit and other financial needs of its communities, 

including low- and moderate-income communities. The Bank will then finalize a strategic plan 

that includes:  

● Measurable goals for community development lending, investment, and grants 

performance in the Bank’s Assessment Areas and, for one or more Assessment Areas, 

a broader statewide or regional area;  

● A strong ratio of lending in relation to its deposit base;  

● Community development services responsive to needs in the Bank’s Assessment Areas 

and, where applicable, a broader statewide or regional area, such as: 



 

o Strategic partnerships with community services organizations which the 

Company and Bank will identify through a structured process, including those 

with which the Bank has pre-existing relationships; and 

o Utilization of Company’s existing programs and services meant to help improve 

the financial health of its consumers generally. This includes free access to the 

Zogo financial literacy app, and partnership with SpringFour to connect 

customers to a network of more than 25,000 vetted nonprofit and government 

resources.  

The Existing Bank’s CRA Officer will co-lead the post-acquisition Bank’s CRA program, which 

will be supported by the Bank’s credit experts and executives. Consistent with the Company’s 

mission, Bank employees will be engaged in a variety of CRA activities, including community 

outreach, financial literacy efforts, and other community development services. 

Consistent with its obligation under the CRA to help meet community credit needs in a safe and 

sound manner, the Bank will focus on safe and sound lending practices that are fully supported 

by a comprehensive compliance program that monitors and tests for adherence to applicable 

law and regulation, including those addressing fair lending and servicing, and the avoidance of 

unfair, deceptive, or abusive acts or practices. 

The Company has reviewed the CRA strategic plans currently in place by primarily digital banks 

and other banks with a digital strategy, and consulted with the Bank. They have developed an 

initial proposed outline for the Bank’s CRA Plan that is consistent with those plans, including 

general comments about how they will approach each section of the Plan. The Bank will revisit 

this outline and all the information below as it develops the Plan following regulatory approval of 

the Acquisition. 

II. The Community Reinvestment Act 

A. Community Reinvestment Act Requirements 

The CRA encourages banks to help meet the credit needs of the communities in their 

assessment areas, which include the communities in which they operate their main office, 

branches and deposit-taking ATMs. Because the Bank will have a nationwide, digital lending 

business in addition to continuing to serve the Existing Bank’s local community through its 

branch network, it will designate assessment areas around its branches and main office, 

including areas meaningful to its business and operations. 

The regulations promulgated pursuant to the CRA allow banks to elect to be assessed under a 

CRA Strategic Plan. Compliance with the CRA through a Strategic Plan allows a bank an 

opportunity to design a program that sets measurable goals for helping to meet the credit needs 

of each assessment area covered by the plan, particularly the needs of low-and moderate 



 

income individuals and geographies, in ways that are appropriate to the bank’s capabilities, 

business strategies, and organizational framework.2 

B. Strategic Plan – Overall Focus and Term 

Consistent with its balance sheet and business model, the Bank’s CRA Strategic Plan (the 

“Plan”) will be focused on supporting the needs of its designated assessment areas (as defined 

in Section III below) primarily through services, direct community development lending, and 

investments in the Assessment Areas. In addition, the Bank will fund qualified grants to 

community development organizations, and officers and employees will provide financial need-     
related services by participating with organizations serving low- and moderate-income (“LMI”) 

households and communities in its Assessment Areas. 

It is expected that the Bank will submit its CRA Plan to the OCC within 180 days following the 

OCC’s approval of the Bank Merger Act application and the approval of the related applications 

by the other federal banking agencies and that the Plan will have a four-year term.  

C. The Bank’s Commitment to CRA 

The Bank acknowledges its important obligation to serve the convenience and needs of the 

communities from which it will draw its deposits and in which it will operate. Consistent with this 

obligation and safe and sound banking practices, the Bank will pursue a robust CRA program 

within its Assessment Areas. The Bank will strive to maintain contact with community leaders, 

non-profit organizations, and other interested parties to determine critical financial needs in the 

community and provide them assistance as the Bank implements its CRA program and this 

Plan. 

D. Program Oversight and Resources 

The Bank’s CRA Officer will be supported by employees at its offices in Glendale, Arizona; Salt 

Lake City, Utah; and Bismarck, North Dakota.  

The Bank’s CRA program will be implemented through an operating plan consistent with the 

measurable goals established in the Plan. The CRA Officer will routinely update the Bank’s 

 
2 Regulatory guidance regarding strategic plans provides that any Institution is permitted to develop, and 
submit for approval by its primary supervisory agency, a strategic plan (the “Plan”) for addressing its 
responsibilities with respect to CRA. The Plan option was developed to provide institutions with more 
flexibility and certainty regarding what aspects of their performance will be evaluated and what 
quantitative and qualitative measures will be applied. To exercise this option, an institution must 
informally seek suggestions from the public while developing its Plan, solicit formal public comment on its 
Plan and submit the Plan to its regulatory agency (along with any written comments received from the 
public and an explanation of any changes made to the Plan in response to those public comments). A 
bank shall address in its plan all three performance categories and, unless the bank has been designated 
as a wholesale or limited purpose bank, shall emphasize lending and lending-related activities. 
Nevertheless, a different emphasis, including a focus on one or more performance categories, may be 
appropriate if responsive to the characteristics and credit needs of its assessment area(s), considering 
public comment and the bank’s capacity and constraints, product offerings, and business strategy.  



 

Board of Directors on CRA performance and efforts made to achieve the Bank’s Plan 

objectives. 

E. Development of the Bank’s CRA Strategic Plan 

The Bank’s management will take steps, including the following, to develop its CRA Strategic 

Plan: 

● Evaluate the proposed business model, relevant financial information, business strategy, 

products, performance context, and competitive environment. 

● Consider demographic information and current economic conditions within the Bank’s 

Assessment Areas. 

● Assess the community development, affordable housing, credit, and financial education 

needs of the communities in the Assessment Areas and the broader communities the 

Bank serves by evaluating various resource materials and communicating with various 

representatives of local and nationwide community development organizations to 

informally seek suggestions on the Plan.  

● Develop goals building upon the Existing Bank’s CRA program for lending, investment, 

and service activities that are responsive to the credit needs of each of the Assessment 

Areas and appropriate in light of: 

○ The performance context; 

○ The addition of the Salt Lake City, Utah Assessment Area; and 

○ The expectations regarding Bank average assets over the time of the Plan. 

III. Assessment Areas 

The Plan will describe each of the Bank’s Assessment Areas, including for each area its:  

● Boundaries; 

● Demographic characteristics (including distributions by income level, census tract 

classification, housing units, home values, etc.); and  

● Economic characteristics (including information on unemployment, personal income, 

home prices, etc., and a summary of the economic outlook). 

The Existing Bank’s current Assessment Areas, as most recently evaluated by the OCC, are the 

Bismarck, North Dakota Metropolitan Statistical Area (“MSA”); a North Dakota non-MSA area 

across several counties; and the Phoenix-Mesa-Chandler, Arizona MSA. 

Following the Acquisition, the Bank’s main office will relocate to Salt Lake City, Utah, while the 

Existing Bank’s branches in Arizona and North Dakota will remain open. Because the Existing 

Bank’s branches will be maintained following the Acquisition, the Bank expects that these 

Assessment Areas will carry forward in a substantially similar manner, and that the Bank will 



 

designate an additional assessment area associated with the Bank’s new main office in Salt 

Lake City, Utah. Further, as noted above, the Bank will also propose to designate one or more 

broader statewide or regional  areas that include additional areas meaningful to its nationwide, 

digital business. 

IV. Performance Context 

Consistent with 12 C.F.R. Part 25, Appendix G, § 25.21(b), the Bank’s Plan will address the 

following performance-context factors: (1) demographic data pertaining to the Bank’s 

Assessment Areas; (2) information about lending, investment, and service opportunities in the 

Bank’s Assessment Areas; (3) the Bank’s product offerings and business strategy; (4) 

institutional capacity and constraints; (5) the Bank’s past performance and the performance of 

similarly situated lenders; (6) the Bank’s public file and any written comments received 

regarding its CRA performance; and (7) any other information deemed relevant by the OCC. 

A. The Bank’s Business Model 

The Bank will initially operate through two business lines: 

● BNCPO, which will offer a traditional mix of loan, deposit, wealth management, and trust 

products and services to consumers and small- and mid-size businesses (“SMBs”) in the 

Existing Bank branch footprint; and 
● OppLoans, which will offer a more technology-focused suite of loan and deposit products 

to consumers and SMBs nationally. 

From a product and marketing perspective, the two business lines will remain separate and 

distinct throughout the first three years following the Acquisition. That is, they will offer different 

products from each other (some of which will overlap in type, but not in specific terms and 

features) and will serve different target customers through separate marketing channels 

(including websites) and branding. 

BNCPO will continue to provide the Existing Bank’s current, diversified suite of financial 

products and services in the Existing Bank’s branch footprint, focused primarily on business 

banking, retail banking, wealth management, and trust services. The Company does not expect 

to add or subtract from the Existing Bank’s current products or to significantly redesign them 

during the three years following the Acquisition.  

OppLoans will offer fair and transparent online lending and deposit products nationwide to 

consumers and SMBs that are poorly served by traditional financial institutions and alternative 

lenders. The OppLoans offerings can be divided temporally into current OppFi products, new 

products to be launched pre-Acquisition, and new products to be launched by the Bank post-

Acquisition. 

The Bank will continue to offer within the OppLoans business line all current OppFi products, 

including unsecured personal loans and the TurnUp loan referral program, through which OppFi 

checks the market on the applicant’s behalf for alternative third-party credit opportunities below 

36% annual percentage rate (“APR”): 



 

OppFi is currently preparing to launch two additional consumer products in 2026, which the 

Bank will inherit: (1) earned wage access, and (2) unsecured consumer lines of credit. Earned 

wage access helps smooth timing mismatches between customer income and expenses, while 

lines of credit offer flexible, reusable access to capital for intermittent or uncertain expenses. 

Together with OppFi’s current installment product, the three products form a continuum of credit 

solutions that can meet customers where they are in a given moment.    

B. Competitive Environment 

1. Assessment Area  

The Bank will operate in a competitive environment, particularly within its new Assessment Area 

in Salt Lake City, Utah, and the surrounding statewide area. Many of the financial institutions 

with which the Bank will compete have long track records of support for affordable housing and 

economic development in those areas. The Strategic Plan will detail the competitive 

environment in each of its Assessment Areas, including by identifying the: 

● Number of banks, credit unions, and other depository institutions operating in the 

Assessment Area, as well as the broader statewide area surrounding the Assessment 

Area; and 

● Data regarding the assets of those depository institutions. 

2. Nationwide 

On a national basis, the Bank will compete with incumbent banks, fintechs, and nonbank 

lenders. In general, the Bank will focus on serving the financial needs of consumers and 

businesses in the Existing Bank branch footprint through the BNCPO business line, and 

nationally through the OppLoans business line. The Bank will direct particular attention to 

servicing these customers’ needs that are not traditionally being met by other banks or 

alternative lenders. As discussed in Section IV.A, the Bank will continue to carry forward the 

core products and services offered today by the Existing Bank without material changes. It will 

also leverage and expand the OppLoans platform to offer products and services to consumers 

and SMBs nationwide. 

C. Bank Capacity 

The Bank will be well-capitalized and have immediate capacity upon opening to support the 

performance goals of the Strategic Plan. The goals stated in the Strategic Plan will be designed 

to adjust proportionately with the Bank’s size over the four-year term. 

V. Strategic Plan Measurable Goals 

A. Methodology 

To develop the Strategic Plan, the Bank will build on the Existing Bank’s CRA Program and will 

also meet various representatives within its main office assessment area and at a nationwide 

level, including community development organizations and other interested parties, to discuss 

the credit needs within the Bank’s Assessment Areas, especially the unmet needs of LMI 

individuals. These needs will be reviewed and compared to the Bank’s products, overall 



 

business goals, and objectives. The Bank will also review peer bank data, such as the data 

presented in the strategic plans of other primarily digital banks, including those that have 

recently expired prior to the development of the Bank’s Plan. 

Based on these meetings and analyses, the Bank will establish measurable CRA Strategic Plan 

goals, per year and assessment area, for: 

● New and cumulative performance in community development and other qualifying 

lending, together with qualified investments (measured as a percentage of the Bank’s 

average assets and including grants and donations);  

● Community development services (measured in service hours, with the denominator to 

be established based on the Bank’s actual staffing following the Acquisition, and 

benchmarked against peer data); and 

● A loan-to-deposit ratio goal, which will be developed in light of the Bank’s business 

model, funding profile, and community credit needs. 

The Bank’s measurable goals will be developed within the framework described below, which 

the Bank will refine with community input and the participation of Bank management, taking into 

account any feedback from the OCC. 

● AA and broader area components. The Plan will establish goals addressing activity 

within the Bank’s Assessment Areas and the Bank’s broader statewide or regional area 

investment, and community development activity, and will specify the relationship 

between the two.  

● Measurement against average assets. The Bank’s community development lending and 

qualified investment goals will be expressed as a percentage of the Bank’s average 

assets, calculated using the four most recent quarterly Call Reports preceding the 

applicable measurement period. 

● Peer selection and benchmarking. The Bank will select and evaluate the CRA-related 

performance of several peer institutions and will state its peer-selection criteria in the 

Plan. Peer performance will help inform the Bank's proposed goals. 

● Affiliate activity. The Plan will address the circumstances in which qualifying loans, 

qualified investments, and community development services involving the Company, a 

subsidiary of the Company, or an affiliate or subsidiary of the Bank, including Bitty-

related activity, would be considered in evaluating the Bank’s performance under the 

Plan. 

The Plan will organize the Bank’s measurable goals into two categories: (i) community 

development and other qualifying lending, together with qualified investments, including grants 

and donations; and (ii) community development services. The Bank expects to propose annual 

interim goals within each category for each year of the term of the Plan, and expects that those 

goals may increase over the term as the Bank’s capacity increases. The specific percentages, 

dollar amounts, and service-hour levels associated with each goal will be established by Bank 

management, with the participation of the Bank’s business and compliance personnel and with 

the benefit of the community input and OCC feedback. 



 

B. Strategic Plan Development and Submission 

Following approval of the Bank Merger Act application and the approval of the related 

applications by the other federal banking agencies, the Bank will refine its planned activities and 

establish measurable performance goals for “Satisfactory” and “Outstanding” ratings by: 

● Conducting additional community outreach and research; 

● Drawing upon the Existing Bank’s CRA record and the Company’s extensive data 

captured from serving its core customers; and 

● Re-evaluating peer data.  

In accordance with 12 C.F.R. Part 25, Appendix G, § 25.27, the Bank will then prepare a draft 

strategic plan for regulatory review and incorporate any regulatory feedback on the draft plan. 

The Bank will solicit formal public comment on the proposed strategic plan for at least 30 days 

by publishing notice in at least one newspaper of general circulation in each of the Bank’s 

Assessment Areas. The Bank will amend its strategic plan to incorporate the public comments 

as appropriate and submit a final strategic plan for regulatory review and approval prior to the 

Plan’s effective date.  

VI. Plan Development and Other Information 

A. Input to the Development of the Strategic Plan 

The Bank will seek suggestions from the public on credit and financial needs within its 

Assessment Areas and activities that would be responsive to those needs. Employees of the 

Bank will interview community advocates and representatives of community development 

organizations in each of its Assessment Areas and nationwide to solicit these suggestions. 

B. Public Comments on the Strategic Plan 

The Bank will publish notice of the availability of its proposed draft Strategic Plan for a public 

comment period of at least 30 days in a newspaper of general circulation in each of the Bank’s 

Assessment Areas. If the Bank receives comments, it will consider such comments in good 

faith, and determine whether to amend the draft Strategic Plan to address any concerns 

identified, where permissible under current CRA rules and regulations. Evidence of the required 

public notice will be included in the appendix to the Strategic Plan. 

C. Changes to the Strategic Plan 

The Bank will request the OCC’s approval to modify or amend the Plan if there is a material 

change in its underlying assumptions or in the Bank’s mission, objectives, or operations. In such 

an event, the Bank would administer the modified or amended Plan in accordance with the 

OCC’s requirements, timeframes, and guidelines for approval of a CRA strategic plan.  



 

The Bank anticipates that circumstances may change during the term of the Plan, for example, 

if the Company acquires a majority ownership interest in Bitty and, subject to completion of any 

required regulatory filings, Bitty becomes an operating subsidiary of the Bank.  

D. Monitoring Strategic Plan Performance 

The Bank’s Board of Directors and senior management will ensure adequate resources are 

dedicated to implementing the Plan and will oversee the Bank’s progress in meeting the 

measurable goals outlined in the Plan.  As described above, the Strategic Plan will be based on       
assumptions about the Bank’s business model and industry, as well as general economic 

conditions and other performance context factors. These assumptions and conditions may 

change. As a result, the Bank’s Board of Directors or a committee thereof will monitor the 

Bank’s performance on a periodic basis.  

VII. Appendices 

The Bank’s Strategic Plan will include as appendices: 

● Assessment Area Map(s); and 

● Evidence of Public Notice of the Bank’s Draft Strategic Plan. 

 

 

 

 

 



 

PUBLIC EXHIBIT 4 

Director Qualifications 

Todd Schwartz 

Mr. Todd Schwartz is a co-founder of the Applicant and has served in senior leadership roles at the 

Applicant continuously since 2012, first as Chief Executive Officer, then as Executive Chairman, and now 

again as Chief Executive Officer. Through these roles, Mr. Todd Schwartz has developed extensive 

knowledge of the Applicant’s credit models, funding structures, and regulatory relationships. His 

experience in private equity and real estate investing at Schwartz Capital Group and Strand Equity Partners 

reflects sound financial judgment and capital-allocation discipline. As the Applicant’s largest stockholder, 

Mr. Todd Schwartz’s economic interests are closely aligned with the safe and sound operation and long-

term success of the combined organization. 

Greg Zeeman 

Mr. Zeeman served as Chief Operating Officer of HSBC North America Holdings and Deputy Chief 

Executive Officer of HSBC Singapore, which are senior executive roles with banking institutions subject 

to U.S. and Singaporean banking-supervisory fitness standards. Mr. Zeeman also served as Chief Operating 

Officer of Enova International and Chief Executive Officer of Libra Solutions (f/k/a Oasis Financial), a 

specialty consumer and commercial legal-finance company. Through these roles, Mr. Zeeman developed 

significant expertise in bank safety-and-soundness supervision, consumer compliance obligations, and 

operational risk management. Mr. Zeeman also serves on the non-profit board of the Daniel Murphy 

Scholarship Fund. Mr. Zeeman holds an MBA from Harvard Business School and a Bachelor of Arts in 

Economics and Political Science from the University of North Carolina at Chapel Hill. 

Christina Favilla 

Ms. Favilla has substantial experience at regulated depository and specialty-lending institutions. Ms. Favilla 

currently serves as a director of Citizens State Bank of Ouray, Colorado, a state-chartered insured bank. 

She previously served as Chief Operating Officer of Sterling National Bank, Chief Operating Officer of 

GE Capital’s lending and leasing business, and President of Discover Bank for six years. These roles 

provided her with more than a decade of senior operating experience at chartered banks and large regulated 

lenders. Her expertise in organizational leadership, risk management, profit and loss management, and IT 

governance is directly relevant to oversight of a bank holding company and its subsidiary bank. Ms. 

Favilla’s current and prior board service at Priority Technology Holdings, Ocrolus, and Mount Rainier 

Acquisition Corp. has provided her with additional experience with public-company governance, fiduciary 

duties, and audit oversight. Ms. Favilla holds an MBA in Information Systems from the Fordham Gabelli 

School of Business. 

Jocelyn Moore 

Ms. Moore has extensive experience in communications, governance, government affairs, and risk 

management at large organizations. At the NFL, Ms. Moore served as Executive Vice President of 

Communications and Public Affairs, Global Chief Communications Officer, and Senior Vice President of 

Public Policy and Government Affairs. Prior to joining the NFL, Ms. Moore spent fifteen years in senior 

staff positions in the United States Senate, including as Deputy Staff Director of the Senate Finance 



 

Committee. This experience provided Ms. Moore with a sophisticated understanding of the federal 

legislative and regulatory environment in which a bank holding company operates. Her current board 

service at DraftKings, Inc., a Nasdaq-listed company, and her prior board service on other public and private 

company boards reflect sustained public-company governance and audit-committee-relevant experience. 

Ms. Moore has also twice been appointed to the board of the First Responder Network (FirstNet) Authority, 

a federal public-private partnership, with each appointment involving an independent federal vetting and 

appointment process. These appointments further support the Applicant’s assessment of her character and 

integrity. 

Theodore Schwartz 

Mr. Schwartz co-founded OppFi-LLC in 2012 and has served as a director since its founding, providing 

him with extensive first-hand knowledge of the Applicant’s business model, customer base, and risk profile. 

Mr. Schwartz has spent more than three decades building, scaling, and taking public large, regulated, 

consumer-facing services businesses. Mr. Schwartz is also the founder and managing partner of Schwartz 

Capital Group, a co-founder of Strand Equity Partners, and the founder of APAC Customer Services, Inc. 

As founder and Chairman of APAC Customer Services, Inc., Mr. Schwartz oversaw the company’s growth 

to more than 25,000 employees, led its initial public offering in 1995, and ultimately sold his remaining 

position to JPMorgan Chase in 2011. This track record demonstrates large-scale operating, capital-markets, 

and institutional-counterparty experience. Mr. Schwartz’s sustained relationship with a major national bank 

as counterparty to the JPMorgan transaction, and his long-standing philanthropic engagement, further 

demonstrate his character and integrity. 

David Vennettilli 

Mr. Vennettilli’s relationship with the Applicant began in 2015, when he was engaged as an advisor to 

OppFi-LLC’s board of managers. When the Applicant became a public company in 2021, Mr. Vennettilli 

joined the Applicant’s Board of Directors. His longstanding involvement with the Applicant has provided 

him with substantial knowledge of its business and operations. Mr. Vennettilli is also a Principal at 

Schwartz Capital Group, where he leads private equity, real estate and opportunistic equity efforts, and at 

Strand Equity Partners, where he focuses on portfolio company management and the execution of mergers 

and acquisitions. This experience is relevant to the Board’s oversight of the combined institution’s 

integration, capital planning, and operations. Previously, Mr. Vennettilli worked in private equity at GTCR 

and in investment banking at Moelis & Company. His prior position at GTCR, which manages third-party 

institutional and pension-fund capital and is subject to extensive limited-partner due diligence and audit, 

reflects experience in an environment demanding a high standard of fiduciary conduct. Mr. Vennettilli 

graduated with high distinction from the University of Michigan Ross School of Business with a B.B.A. in 

Finance and Accounting. 
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