
























































































































































































































































































Confidential Business Information

DESIGNER 
BRANDS 

The following comments are submitted on behalf of Designer Brands Inc. ("DBI"). DBI is a leading 

designer, producer and retailer of footwear and accessories. DBI operates more than 500 DSW 

Designer Shoe Warehouse retail locat ions in 44 states and supplies footwear to more than 100 

department stores in the United States through its Affiliated Business Group. Through its Camuto 

Group division, DBI designs and produces footwear and accessories sold in more than 5,400 retail 

locations. Unfortunately, DBI has been forced to shutter more than 500 stores in the United 

States. As a result, more than 10,000 full- and part-time employees have been placed on 

temporary leave without pay. 

DBI is a mid-market "non-essential" specialty and discretionary retailer. In the CARES Act, mid­

market retailers like DBI are forced to compete against the biggest companies in the largest 

sectors for Exchange Stabilization Fund loans. These large businesses can have more than 100 

times the revenue of mid-market retailers and at least five times the number of employees. At 

the same time, mid-market retailers are not even eligible for the same aid as the largest fast food 

or hotel companies - each of which has more than five times the revenue as the smallest mid­

market retailer - simply because hotels and restaurants were granted a waiver from the 

traditional affiliation rules applicable to SBA loans under the Paycheck Protection Program (PPP). 

Thus, through no fault of our own, we (and potentially every other mid-market retailer) is at risk 

of being exponentially damaged by the COVID-19 shutdowns - not only because revenue has 

been abruptly shut off but also because the government relief provided to date fails to 

adequately account for mid-market companies' circumstances. Put simply, small businesses 

were extended aid, large businesses were extended credit facilities, and mid-sized businesses 

were left out. 

The problem for mid-market retailers like DBI is material, especially in discretionary and specialty 

segments. DBI had revenue in 2019 in and can employ more than 13,000 

full-time and part-time employees at peak holiday season. Although those numbers are 

significant, given that we operated at a 3-5% operating profit margin before the pandemic, DBI 

simply does not compete with larger retailers even in the best-of-times. Now, as a result of the 

current pandemic, we are operating at a loss and will struggle to weather this storm and bring our 

people back to work without additional support. 

The existing legislation creates a dangerous void. Middle-market companies fuel one-third of the 

economy and account for nearly 60% of the jobs in the U.S. Much like small businesses, middle­

market companies have become integral parts of the communities in which they have grown, 

providing flexible employment for local workers (predominantly women and significantly people 
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of color) and making contributions to local initiatives. The following comments are intended to 

start to level the playing field for mid-market companies and provide the liquidity that will 

allow mid-market retailers like DBI to invest in our people and businesses now so that when 

we are permitted to re-open, we can do so safely and effectively. 

1. Expedite NOL Carryback Relief. The CARES Act allows companies to use Net Operating 

Losses (NOL) recorded during 2020 to reclaim taxes paid in prior years. As currently 

structured, those refunds will be received by companies in mid- to late-2021. That is, the 

relief will arrive in 12-15 months - not now, when that liquidity is urgently needed. 

Congress already made the determination that companies are entitled to this relief, but 

it is up to Treasury to ensure that the companies are able to obtain that relief when we 

actually need it (which is now). At present, there are no other government liquidity 

programs targeted at middle market companies (>$2.5B / >10,000 employees), increasing 

the odds of a sizeable increase in corporate debt issuances at a time of limited investor 

demand and uncertainty in future cash flows, creating inflated borrowing rates for these 

employers. Further, companies that did well in prior years are at a material disadvantage 

through no fault of their own. For companies that may have recorded a loss in 2019 with 

profits in earlier years, they have an ability to request a refund and are allowed to use the 

IRS digital filing system to expedite such refund. Without the fixes below, companies that 

have done well in prior years are unfairly denied the same immediate access to cash. To 

reso lve that inherent inequity, we propose: 

A. Allow companies to use 1st quarter results and estimated full year taxable income 

to immediately file for 2020 loss carrybacks, gaining immediate access to 

approximately 80% of the funds. Drawing 80% of the funds provides the 

government a buffer to use against quarterly true-ups with actual 2020 net 

operating losses reconciled as a part of 2020 tax filings; or 

B. Incorporate language into the next legislative action that permits the $500B 

already allocated to the U.S. Treasury's Exchange Stabilization Fund to be lent to 

mid-sized companies (between $2.5-$10B in revenue with 10K+ employees) at 

attractive rates as an advance on estimated NOL carryback refunds. 

2. Employee Retention Tax Credit. The CARES Act did not provide any material assistance 

to mid-sized retail employers to preserve jobs. When the CARES Act was signed by 

President Trump, the majority of "non-essential" retail stores already had been shuttered 

for more than a week, and plans already had been implemented for workers to be 

furloughed or laid off. Instead of assisting employers in returning unemployed workers 

to work, employers with over 100 employees effectively were penalized because the 
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Employee Retention Tax Credit (ERTC) is available only if individuals are paid not to work. 

Some of our employees can earn as much or more through enhanced unemployment 

compensation. However, if employers with more than 100 employees were permitted to 

receive the ERTC for employees who are performing services - just as smaller employers 

can - we are far more likely to bring employees back sooner. which will assist us in 

preparing the stores for a safe and comfortable re-open and simultaneously relieve the 

overwhelming burden on state UI programs. In addition, the maximum wages allowed for 

the credit should be increased to $20,000 per quarter. 

3. Duty Deferral & Extended Repayment. There exists strong bipartisan support for duty 

deferral, ranging from 90 to 180 days. This deferral is a straightforward fix that can help 

retai lers like DBI, which already has reduced orders for the remainder of the year. As the 

shutdowns linger, the need for deferral for specialty and discretionary retailers grows. 

However, to be effective. any deferral must come with a reasonable repayment structure; 

otherwise, deferral merely creates an overwhelming bill due in just a few months, when 

consumer confidence and discretionary spending habits may not have returned to pre­

COVID-19 levels. A repayment structure that allows deferra l over two years - much like 

the payroll tax deferral - is a necessary and appropriate companion to duty deferral. 

4. Provide relief to impacted commercial property owners on the condition that such relief 

be shared with retail tenants. Implementing the CARES Act's relief for homeowners and 

renters, the Federal Home Financing Authority provided multifamily borrowers 

forbearance of their mortgage payments with the condition that they also agree to the 

suspension of all evictions for renters unable to pay rent due to of COVID-19. Under the 

terms of Fannie Mae's program, for example, mortgage loan payments are suspended for 

a period up to 90 days and affected tenants must be permitted to repay missed payments 

over a period of no more than 12 months, without late charges (in addit ion to the tenant's 

regular monthly rent). In Ohio, Governor Mike DeWine signed Executive Order 2020-08D, 

which requests that landlords and lenders provide Ohio commercial borrowers and small­

business tenants facing "financial hardship due to the COVID-19 pandemic" with a 90-day 

reprieve on rent or mortgage payments and evictions. Municipalities in California have 

issued restrictions on commercial eviction and foreclosure actions. Multiple other states' 

courts have simply suspended all foreclosure and eviction proceedings. This patchwork 

approach adds tremendous uncertainty to the markets and heightened inequality among 

retai l tenants, commercial property owners, and lenders resulting entirely from state and 

local leaders' attention to the issue. 
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The impact of COVID-19 does not discriminate between residentia l and commercial 

properties or property owners, and the relief available should not either. According to 

analysis from Fitch Ratings, more than 2,600 commercial real estate borrowers -

representing over $49 billion in mortgage loans - sought potential debt relief in the first 

two weeks of the U.S. COVID-19 outbreak alone. Those relief requests reportedly have 

been focused in large part on loan payment forbearance. Retailers fully support these 

forbearance efforts. However, the terms of any relief provided to commercial real estate 

borrowers should be modeled after the CARES Act such that any relief must be provided 

on the condition that all eviction and foreclosure action against retail tenants be similarly 

suspended with repayment terms for the missed payments that can extend over no more 

than 12 months. 

5. Expanded PPP Eligibility. Many mid-market reta ilers with multiple locations would 

benefit from changes to the PPP program that are entirely consistent with both the letter 

and the spirit of the Program. Specifically: 

A. Expand the multiple locations waiver granted to hotels and restaurants (NAICS 72) 

with multiple physical locations but fewer than 500 employees per location to 

retail trades (NAICS 44-45). 

B. In the case of entities that operate in one or more unrelated NAICS codes, waive 

affiliation rules for an entity that has fewer than 500 employees in a particular 

NAICS code. 

For questions, please contact: 
Designer Brands Inc. 
William L. Jordan 
Chief Growth Officer 
810 DSW Drive 
Columbus, Ohio 43219 
614-237-7100 
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The following comments are submitted on behalf of American Eagle Outfitters, Inc. ("AEO"). AEO was 

founded in 1977 as part of a family-owned and -operated retail business and has grown into a beloved 

multi-brand specialty retailer. We offer a broad assortment of high quality, on-trend apparel, and 

accessories at affordable prices for men and women under the American Eagle brand, and int imates, 

apparel, and personal care products for women under t he Aerie brand. We sell directly to consumers 

online and through our vibrant retail channel. Unfortunately, AEO has been forced to shutter every one 

of its 900+ stores in t he United States. As a result, more than 33,000 employees have either been 

furloughed or laid off. 

AEO is a mid-market "non-essential" specialty and discretionary retailer. In the CARES Act, mid-market 

retailers like AEO are treated like the biggest domestic companies. These large businesses can have 

more t han 100 times the revenue of mid-market retailers and at least five times the number of 

employees. At the same time, mid-market retailers are not even eligible for the same aid as the largest 

fast food or hotel companies - each of which has more than five times the revenue as the smallest mid­

market retailer - simply because hotels and restaurants were granted a waiver from the traditional 

affiliation rules applicable to SBA loans under the Paycheck Protection Program (PPP). Thus, through no 

fault of our own, we (and potentially every other mid-market retailer) is at risk of being exponentially 

damaged by the COVID-19 shutdowns- not only because revenue has been abruptly shut off but also 

because the government relief provided to date fails to adequately account for mid-market companies' 

circumstances. Put simply, small businesses were extended aid, large businesses were extended credit 

facilities, and successful mid-sized businesses were left out. 

The problem for mid-market retailers like AEO is material, especially in discretionary and specialty 
segments. AEO had revenue in 2019 in _______ 

1
_nd can employ more than 40,000 full-time 

and part-time employees at peak holiday season. Although those numbers are significant, given that we 

operated at a slim 3-4% profit margin before the pandemic, AEO simply does not complete with larger 

retailers even in the best-of-times. Now, as a result of the current pandemic, we are operating at a loss 

and will struggle to weather this storm and bring our people back to work without additional support. 

The existing legislation creates a dangerous void. Middle-market companies fuel one-third of t he 

economy and account for nearly 60% of the jobs in the U.S. Much like small businesses, middle-market 

companies have become integral parts of the communities in which they have grown, providing flexible 

employment for local workers (predominantly women and significantly people of color) and making 

contributions to local initiatives. The following comments are intended to start to level the playing 

field for mid-market companies and provide the liquidity that will allow mid-market retailers like AEO 

to invest in our people and businesses now so that when we are permitted to re-open, we can do so 

safely and effectively. 

1. Expedite NOL Carryback Relief. Congress already made the determination that companies are 

entitled to this relief, but it is up to Treasury to ensure that the companies are able to obtain 

that relief when we actually need it (which is now). The CARES Act allows companies to use Net 

Operating Losses (NOL) recorded during 2020 to reclaim taxes paid in prior years. As currently 

structured, those refunds will be received by companies in mid- to late-2021. That is, the relief 

will arrive in 12-15 months - not now. when that liquidity is urgently needed. At present, there 

1 of 4 



AE01NC. 
are no other government liquidity programs targeted at middle market companies (>$2.5B / 

>10,000 employees), increasing the odds of a sizeable increase in corporate debt issuances at a 

t ime of limited investor demand and uncertainty in future cash flows, creating inflated 

borrowing rates for these employers. Further, companies that did well in prior years are at a 

material disadvantage through no fault of their own. For companies that may have recorded a 

loss in 2019 with profits in earlier years, they have an ability to request a refund and are allowed 

to use the IRS digital filing system to expedite such refund. Without the fixes below, companies 

that have done well in prior years are unfairly denied the same immediate access to cash. To 

resolve that inherent inequity, we propose: 

A. Allow companies to use 1st quarter results and estimated full year taxable income to 

immediately file for 2020 loss carry backs, gaining immediate access to approximately 

80% of t he funds. Drawing 80% of the funds provides the government a buffer to use 

against quarterly true-ups with actual 2020 net operating losses reconciled as a part of 

2020 tax filings; or 

8. Incorporate language into the next legislative action that permits the $5008 already 

allocated to the U.S. Treasury's Exchange Stabilization Fund to be lent to mid-sized 

companies (between $2.5-$108 in revenue with lOK+ employees) at attractive rates as 

an advance on estimated NOL carryback refunds. 

2. Employee Retention Tax Credit. The CARES Act did not provide any material assistance to mid­

sized retail employers to preserve jobs. When the CARES Act was signed by President Trump, 

the majority of "non-essential" retail stores already had been shuttered for more than a week, 

and plans already had been implemented for workers to be furloughed or laid off. Instead of 

assisting employers in returning unemployed workers to work, employers with over 100 

employees effectively were penalized because the Employee Retention Tax Credit (ERTC) is 

available only if individuals are paid not to work. Some of our employees can earn as much or 

more through enhanced unemployment compensation. However, if impacted employers with 

more than 100 employees were permitted to receive the ERTC for employees who are 

performing services - just as impacted smaller employers can - we are far more likely to bring 

employees back sooner, which will assist us in preparing the stores for a safe and comfortable 

re-open and simultaneously relieve the overwhelming burden on state UI programs. In addition, 

the maximum wages allowed for the credit should be increased to $20,000 per quarter. 

3. Duty Deferral & Extended Repayment. There exists strong bipartisan support for duty deferral. 

ranging from 90 to 180 days. This deferral is a straightforward fix that can help retailers like 

AEO, which already has reduced orders at least for t he remainder of the year. We have no 

intent, let alone ability, to increase inventory purchases during a limited deferral period, and we 

agree that no business should take advantage of any deferral period. However, a targeted 

deferral period to impacted businesses is entirely consistent with other deferrals t he 

Administration already has extended to impacted groups, including payroll tax and student loan 

deferrals. 

As the shutdowns linger, the need for deferral for specialty and discretionary retailers who have 

been impacted grows. However, to be effective, any deferral must come with a reasonable 
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repayment structure; otherwise, deferral merely creates an overwhelming bill due in just a few 

months, when consumer confidence and discretionary spending habits may not have returned 

to pre-COVID-19 levels. A repayment structure that allows deferral over two years - much like 

the payroll tax deferral - is a necessary and appropriate companion to duty deferral. 

4. Provide relief to impacted commercial property owners on the condition that such relief be 

shared with retail tenants. Implementing the CARES Act's relief for homeowners and renters, 

the Federal Home Financing Authority provided multifamily borrowers forbearance of their 

mortgage payments with the condition t hat t hey also agree to the suspension of all evictions for 

renters unable to pay rent due to of COVID-19. Under the terms of Fannie Mae's program, for 

example, mortgage loan payments are suspended for a period up to 90 days and affected 

tenants must be permitted to repay missed payments over a period of no more than 12 months, 

without late charges (in addition to the tenant's regular monthly rent). In Ohio, Governor Mike 

DeWine signed Executive Order 2020-080, which requests that landlords and lenders provide 

Ohio commercial borrowers and small-business tenants facing "financial hardship due to the 

COVID-19 pandemic" with a 90-day reprieve on rent or mortgage payments and evictions. 

Municipalities in California have issued restrictions on commercial eviction and foreclosure 

actions. Multiple other states' courts have simply suspended all foreclosure and eviction 

proceedings. This patchwork approach adds tremendous uncertainty to the markets and 

heightened inequality among retail tenants, commercial property owners, and lenders resulting 

entirely from state and local leaders' attention to the issue. 

The impact of COVID-19 does not discriminate between residential and commercial properties 

or property owners. and the relief available should not either. According to analysis from Fitch 

Ratings, more than 2,600 commercial real estate borrowers - representing over $49 billion in 

mortgage loans - sought potential debt relief in the first two weeks of the U.S. COVID-19 

outbreak alone. Those relief requests reportedly have been focused in large part on loan 

payment forbearance. Retailers fully support these forbearance efforts. However, the terms of 

any relief provided to commercial real estate borrowers should be modeled after the CARES Act 

such that any relief must be provided on the condition that all eviction and foreclosure action 

against retail tenants be similarly suspended with repayment terms for the missed payments 

that can extend over no more than 12 months. 
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5. Expanded PPP Eligibility. Many mid-market retailers with multiple locations would benefit from 

changes to the PPP program that are entirely consistent with both the letter and the spirit of the 

Program. Specifically: 

A. Expand the multiple locations waiver granted to hotels and restaurants (NAICS 72) with 

multiple physical locations but fewer than 500 employees per location to retail trades 

(NAICS 44-45). 

B. In the case of entities that operate in one or more unrelated NAICS codes, waive 

affiliation rules for an entity that has fewer than 500 employees in a particular NAICS 

code. 

Respectfully submitted, 

Jay L. Schottenstein 

Chief Executive Officer & Execut ive Chairman 

Please direct communications to : 

Beth Henke, Deputy General Counsel 

412.432.3374 

HenkeB@ae.com 
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The following comments are submitted on behalf JS AOL LLC (d/b/a Artisan de Luxe). 

Artisan de Luxe is a single-store clothing and accessories retailer located in Columbus, Ohio. Since the 
beginning of the COVID-19 pandemic Artisan de Luxe has been forced to close its store and 6 of the 7 
full-time and part-time employees have either been laid-off or had their hours significantly reduced. 

Artisan de Luxe is in every way a small business- 7 employees in a company generating••••n 
revenue at our single store. The Paycheck Protection Program (PPP) appeared to us to be a well­
targeted and much needed bridge, allowing us to retain our staff until we could potentially re-open to 
the public. In the CARES Act though, some small businesses, such as ours, have been left out. We are 
not even eligible for the same aid as the largest fast food or hotel companies - each of which has many 
t imes our revenue - simply because hotels and restaurants were granted a waiver from the traditional 
affiliation rules applicable to SBA loans under the Paycheck Protection Program (PPP). 

The existing legislation creates a dangerous void. Small businesses, like us, are integral parts of the 
communities in which they have grown, providing flexible employment for local workers (predominantly 
women and college students) and making contributions to local in itiatives. The following comments are 
intended to start to level the playing field for all companies and provide the liquidity that will allow 
small businesses like Artisan de Luxe to invest in our people and business now so that when we are 
permitted re-open our store, we can do so safely and effectively. 

1. Paycheck Protection Program and Affiliation Rules. The Paycheck Protection Program (PPP) 

was conceived to provide direct funding to small businesses to keep their workers on the 

payroll. Unfortunately, the SBA's affiliation rules prevent many small businesses from accessing 

this program. While there has been significant discussion about how t hese rules exclude many 

investments in small business made by private equity and venture capital firms, there has been 

little or no discussion about family-owned businesses t hat cannot apply for relief. Stores are not 

making sales, property owners are not receiving rents, vendors are not being paid, businesses 

are seeking relief from lenders, and employees are being asked to take pay reductions or 

furloughs until we can recover and reopen. 

Families own many small businesses. In fact, many families own multiple small businesses that 
operate independently of one another despite common family ownership or officers. Many of 
these families structure their ownership in businesses through trusts. The SBA affiliation rules 
cause family-owned businesses to be aggregated although t here is no practical way for capital to 
be shared by those businesses. Each business has a duty to its stakeholders - its workers, its 
customers, and its owners. These businesses do not have a duty to each other. Trust ownership 
of business presents a unique problem in a crisis such as this. The fiduciary of the trust has a 
duty to the trust first. Should a family that owns (via trust or otherwise) multiple small 
businesses and is an active job creator in each of these businesses be penalized by having these 
businesses precluded from accessing the PPP funding designed specifically to maintain and 
preserve jobs? Absent a modification, the affiliation rules as presently written do just that by 
aggregating commonly owned but independent small businesses resulting in an inability for 
these businesses to access the PPP capital needed, and intended for, the very purpose of job 
preservation. 



We ask our leaders to get relief for as many as possible as soon as possible. Accessing PPP 
funding will allow small businesses to prepare for the "New Reality." Workers can be put back to 
work cleaning and preparing for business to reopen. The affiliation rules must be relaxed for 
small businesses to provide funding for a reopening. 

We ask that the SBA waive all affiliation rules for entities operating across one or more 
unrelated NAICS codes but who meet the size standards for each NAICS code. We also ask that 
the SBA allow subsidiaries and divisions of a parent corporation to consider the function 
performed by each to determine the proper NAICS code to apply for a PPP loan. 
In addition, the size and length of the program will need to be increased and extended should 
these recommendations be considered and adopted. 

2. Main Street Lending Program. The Federal Reserve's stated purpose of the Main Street Lending 
(MSL) Program is to "[e]nsure credit flows to small and mid-sized businesses." However, in 

order to meet that goal, the following clarifications should be provided in t he Program rules: 

A. Calculating EBITDA. Maximum loan amounts are calculated, in part, using the 

borrower's 2019 EBITDA. In order to maximize the amount of credit available to eligible 

businesses, borrowers should receive the benefit of non-GMP add-backs to EBITDA, 
including equity in earnings of unconsolidated affiliates as well as adjustments for one­

time and non-recurring items. 

B. How to count employees. The Program refers to " reasonable efforts" to maintain 

payroll and retain workers, but many organizations were forced to furlough or lay-off 

employees weeks ago. Therefore, the relevant employee retention level should be as of 

the date of the loan application, if at all. Further, an entity that does not have 

employees but otherwise satisfies the definition of an eligible borrower also should be 

permitted to participate. 

C. Attestation by borrowers regarding debt. Borrowers must commit to refrain from using 

MSL funds to repay other "debt of equal or lower priority." This restriction on payment 

of debt should not include mortgages existing as of March 13, 2020. 

D. Maximum Loan Size. Loan size ranges from a minimum of $1 million to a maximum of 

$25 million or four times 2019 EBITDA for the Main Street New Loan Facility or six times 

2019 EBITDA for the Main Street Expanded Loan Facility (when aggregated with the 

borrower's existing outstanding and committed but undrawn debt). Borrower's existing 

outstanding and committed but undrawn debt should not include mortgages or 

capitalized lease obligations when calculating maximum loan size. These items should be 

considered operating costs for calculating maximum loan size. 

E. What constitutes "good prior credit before the crisis." The Federal Reserve press 

release notes that t his program is available for businesses that were "in good financial 

standing before the crisis." The rules should make clear that borrowers satisfy this 

condition as long as they were not a debtor in a bankruptcy proceeding as of March 13, 

2020. 

F. No additional restrictions on borrowers. Borrowers under the MSL Program must agree 

to the compensation, stock repurchase, and dividend restrictions that apply to direct 

loan programs under the CARES Act. However, the rules should clarify that capital 



distributions for flow-through entities who must make distributions to owners for taxes 

are permitted. 

3. Net Operating Loss Carryback. The CARES Act allows companies to use Net Operating Losses 

(NOL) recorded during 2020 to reclaim taxes paid in prior years. As currently structured, those 

refunds will be received by companies in mid- to late-2021. That is, the relief will arrive in 12-15 

months - not now, when that liquidity is urgently needed. Further, companies that did well in 

prior years are at a material disadvantage through no fault of their own. For companies that 

may have recorded a loss in 2019 with profits in earlier years, they have an ability to request a 

refund and are allowed to use the IRS digital filing system to expedite such refund. Without the 

fixes below, companies that have done well in prior years are unfairly denied the same 

immediate access to cash. To resolve these inherent inequities, we propose: 

A. Allow companies to use 1st quarter results and estimated full year taxable income to 

immediately file for 2020 loss carrybacks, gaining immediate access to approximately 

80% of the funds. Drawing 80% of the funds provides the government a buffer to use 
against quarterly true-ups with actual 2020 net operating losses reconciled as a part of 

2020 tax filings; or 

B. Allow funds already allocated to be lent to companies at attractive rates as an advance 
on estimated NOL carryback refunds. 

For questions contact srossetti@me.com at (240)401-4521. 

Respectfully submitted, 

Jared Rubin 
CFO 
April 16, 2020 



COMPANY FINE WINE 
The following comments are submitted on behalf Raconteur Fine Wines LLC {d/b/a Company Fine 

Wine). 

Company Fine Wine is a seller of wine and spirits located in Napa, CA. Company Fine Wine is at risk of 
being existentially damaged by the COVID-19 crisis. Due to the crisis we have seen difficulty sourcing 
inventory given our global supply chain as well as closure of most of our office severely affecting our 
ability to operate. 

Company Fine Wine is in every way a small business with only 10 employees. The Paycheck Protect ion 
Program (PPP) appeared to us to be a well-targeted and much needed bridge, allowing us to retain our 
staff until our revenue streams return to stability. As it stands, we are ineligible as we fall afoul of the 
SSA's affiliation rules. It is unimaginable that we are not eligible for small business aid when some of 
the largest fast food or hotel companies - each of which has many hundreds of times our revenue - have 
been granted a waiver from the t raditional affiliation rules. 

The existing legislation creates a dangerous void. Small businesses, like us, are integral parts of the 
communities in which they have grown, providing flexible employment for local workers and making 
contributions to local initiatives. The following comments are intended to start to level the playing 
field for all companies and provide the liquidity that will allow small businesses like Company Fine 
Wine to invest in our people and business now so that when we are permitted fully return to our 
offices, we can do so safely and effectively. 

1. Paycheck Protection Program and Affiliation Rules. The Paycheck Protection Program (PPP) 

was conceived to provide direct funding to small businesses to keep t heir workers on the 

payroll. Unfortunately, t he SSA's affiliation rules prevent many small businesses from accessing 

this program. While there has been significant discussion about how these rules exclude many 

investments in small business made by private equity and venture capital firms, t here has been 

little or no discussion about family-owned businesses that cannot apply for relief. Stores are not 

making sales, property owners are not receiving rents, vendors are not being paid, businesses 

are seeking relief from lenders, and employees are being asked to take pay reductions or 

furloughs until we can recover and reopen. 

Families own many small businesses. In fact, many families own multiple small businesses that 
operate independently of one another despite common family ownership or officers. Many of 
these families structure their ownership in businesses through trusts. The SBA affiliat ion rules 
cause family-owned businesses to be aggregated although there is no practical way for capital to 
be shared by those businesses. Each business has a duty to its stakeholders - its workers, its 
customers, and its owners. These businesses do not have a duty to each other. Trust ownership 
of business presents a unique problem in a crisis such as this. The fiduciary of the trust has a 
duty to the trust first. Should a family t hat owns (via trust or otherwise) multiple small 
businesses and is an active job creator in each of these businesses be penalized by having t hese 
businesses precluded from accessing the PPP funding designed specifically to maintain and 
preserve jobs? Absent a modification, the affiliation rules as presently written do just that by 
aggregating commonly owned but independent small businesses resulting in an inability for 
these businesses to access the PPP capital needed, and intended for, the very purpose of job 
preservation. 

521 Alexis Court, Napa CA 94558 
www.companyfinewine.com 



COMPANY FINE WINE 
We ask our leaders to get relief for as many as possible as soon as possible. Accessing PPP 
funding will allow small businesses to prepare for the "New Reality." Workers can be put back to 
work cleaning and preparing for business to reopen. The affiliation rules must be relaxed for 
small businesses to provide funding for a reopening. 
We ask that the SBA waive all affiliation rules for entities operating across one or more 
unrelated NAICS codes but who meet the size standards for each NAICS code. We also ask that 
the SBA allow subsidiaries and divisions of a parent corporation to consider the function 
performed by each to determine the proper NAICS code to apply for a PPP loan. 
In addition, the size and length of the program will need to be increased and extended should 
these recommendations be considered and adopted. 

2. Main Street Lending Program. The Federal Reserve's stated purpose of the Main Street Lend ing 

(MSL) Program is to "[e]nsure credit flows to small and mid-sized businesses." However, in 

order to meet that goal, the following clarifications should be provided in the Program rules: 

A. Calculating EBITDA. Maximum loan amounts are calculated, in part, using the 

borrower's 2019 EBITDA. In order to maximize t he amount of credit available to eligible 

businesses, borrowers should receive the benefit of non-GAAP add-backs to EBITDA, 

including equity in earnings of unconsolidated affiliates as well as adjustments for one­

time and non-recurring items. 

B. How to count employees. The Program refers to "reasonable efforts" to maintain 

payroll and retain workers, but many organizations were forced to furlough or lay-off 

employees weeks ago. Therefore, the relevant employee retention level should be as of 

the date of the loan application, if at all. Further, an entity that does not have 

employees but otherwise satisfies the definition of an eligible borrower also should be 

permitted to participate. 

C. Attestation by borrowers regarding debt. Borrowers must commit to refrain from using 

MSL funds to repay other "debt of equal or lower priority." This restriction on payment 

of debt should not include mortgages existing as of March 13, 2020. 

D. Maximum Loan Size. Loan size ranges from a minimum of $1 million to a maximum of 

$25 million or four times 2019 EBITDA for the Main Street New Loan Facility or six times 

2019 EBITDA for the Main Street Expanded Loan Facility (when aggregated with the 

borrower's existing outstanding and committed but undrawn debt). Borrower's existing 

outstanding and committed but undrawn debt should not include mortgages or 

capitalized lease obligations when calculating maximum loan size. These items should be 

considered operating costs for calculating maximum loan size. 

E. What constitutes "good prior credit before the crisis." The Federal Reserve press 

release notes that this program is available for businesses that were "in good financial 

standing before the crisis." The rules should make clear that borrowers satisfy this 

condition as long as they were not a debtor in a bankruptcy proceeding as of March 13, 

2020. 

F. No additional restrictions on borrowers. Borrowers under the MSL Program must agree 

to the compensation, stock repurchase, and dividend restrictions that apply to direct 

loan programs under the CARES Act. However, the rules should clar ify that capital 
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COMPANY FINE WINE 
distributions for flow-through entities who must make distributions to owners for taxes 

are permitted. 

3. Net Operating Loss Carryback. The CARES Act allows companies to use Net Operating Losses 

(NOL) recorded during 2020 to reclaim taxes paid in prior years. As currently structured, those 

refunds will be received by companies in mid- to late-2021. That is, the relief will arrive in 12-15 

months - not now, when t hat liquidity is urgently needed. Further, companies that did well in 

prior years are at a material disadvantage through no fault of their own. For companies that 

may have recorded a loss in 2019 with profits in earlier years, they have an ability to request a 

refund and are allowed to use the IRS digital filing system to expedite such refund. Without the 

fixes below, companies t hat have done well in prior years are unfairly denied the same 

immediate access to cash. To resolve these inherent inequit ies, we propose: 

A. Allow companies to use 1st quarter results and estimated full year taxable income to 

immediately file for 2020 loss carrybacks, gaining immediate access to approximately 

80% of the funds. Drawing 80% of the funds provides the government a buffer to use 

against quarterly true-ups with actua l 2020 net operating losses reconciled as a part of 

2020 tax filings; or 

B. Allow funds already allocated to be lent to companies at attractive rates as an advance 

on estimated NOL carryback refunds. 

4. Duty Deferral & Extended Repayment. There exists strong bipartisan support for duty deferral, 
ranging from 90 to 180 days. As t he shutdowns linger, the need for deferral grows. However, to 
be effective, any deferral must come with a reasonable repayment structure; otherwise, 
deferral merely creates an overwhelming bill due in just a few months, when consumer 
confidence and discretionary spending habits may not have returned to pre-COVID-19 levels. A 
repayment structure that allows deferral over two years - much like the payroll tax deferral - is 
a necessary and appropriate companion to duty deferral. 

For questions contact srossetti@me.com at (240)401-4521. 

Respectfully submitted, 

Matt Wilson 
Manager 
April 16, 2020 
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Sent Via Email: regs.comments@federa lreserve.gov 

Board of Governors of the Federal Reserve System 
20 Constitution Ave NW 
Washington, DC 20551 

Re: Main Street Lending - Federal Reserve Comments Submission 

To whom it may concern, 

Background on Triple Five: 

April 16, 2020 

Triple Five is the developer, owner and operator of two of the most important world-class, tourist­
destination entertainment and retail complexes in the United States - Mall of America (located in 
Minnesota) and American Dream (located in New Jersey). Due to the coronavirus (COVID-19) 

pandemic, both complexes were closed in March. 

These two properties combined employ over 30,000 people, generate in excess of $6 billion to the 
economies of these two states/regions and generate over $300 million in taxes annually to state and 
local governments. Both properties are economic engines which provide enormous fuel and power to 
the tourism, hotel/hospitality, entertainment, retail and food and beverage industries of each state. 
Combined, the properties: (i) draw an estimated 80 million visits each year with approximately 50% of 
the visitors as tourists to these locations; and (ii) bring new revenues and economic activity to these 
states with enormous multiplier effects in their economies. 

Triple Five Assets Mall of America American Dream Total 

Current Size 5.6M sf over SM sf over 10.6M sf 

# Tenants/business over 500 over400 over900 

Impacts 

Employment (on-site jobs) 15,000 16,000 over 30,000 

Total Employment (on and off-site jobs) 20,000 23,000 over 45,000 

Tax Revenue (annual) over $185 million over $200 million over $385 million 

Visits over 40 million 40 - 50 million over 80 million 

Economic Impact (annual) $2.5 billion $3 billion over $5.5 billion 

.. i=uture Exo.ansloo 

II 
Employment (construction) 22,000 25,000 over 45,000 

Employment (permanent) 8,000 10,000 over 18,000 
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Main Street Extended Lending Program: 
Triple Five agrees with the Federal Reserve and the Treasury Department that businesses vary widely in 
their financing needs. The size of the U.S. economy is almost $22 trillion. The Federal Reserve's lending 
facilities must support as many businesses as possible at this critical time, which in turn supports the 
economy as effectively and efficiently as possible and also safeguarding taxpayer funds. 

Current Borrower Eligibility Requirement - Maximum EBITDA Test 
The Extended Loan Facility Term Sheet issued on April 9, 2020 includes a loan eligibility criteria which 
excludes an entire class of real estate assets that do not meet the six (6) times EBITDA requirement. 
The recommended changes will help otherwise strong businesses who are experiencing even greater 
challenges than companies with investment grade assets that would otherwise meet the test. 

Triple Five recommends that the Federal Reserve modify this requirement to allow for participation of 
large, institutional-quality real estate assets (which are also important regional economic generators) 
with debt structures that exceed this multiple, but are otherwise eligible. 

Proposed Alternative Criteria: 
Common metrics to measure debt for commercial real estate include: Debt Yield (Net Cash Flow/Loan 
Amount) and Loan to Value (Loan Amount/Asset Value). Based on input from The Commercial Real 
Estate Finance Council (CREFC), one of the most important industry organizations focused on 
Commercial Real Estate CMBS market, as well multiple commercial mortgage trading desks and 
commercial real estate brokers, loan leverage on recent originations for institutional quality real estate 
assets have the following characteristics, including: 

Debt Yield: Minimum 6% debt yield (based on 2019 income in place) 
Loan to Value: Up to 75% range, for strong, stable assets (based on 2019 value) 

We propose that the Federal Reserve modify the current eligibility requirement and: 

1. Adopt 6% Debt Yield and 75% Loan to Value criteria, which are within accepted industry norms for 

premier quality real estate assets. 

OR 

2. Allow premier Commercial Real Estate Properties -- that produce substantial jobs, and other 
economic impacts - to be considered and granted approval for participation, on an exception 
basis. This should include recently completed assets that do not have historic cash flow. 

Mall of America: 
Mall of America (MOA) is one of the largest employers in the State of Minnesota with over 15,000 
people working at the complex and thousands more working off-site in related jobs supporting the 
property - thousands of hotel, transportation and business suppliers. Opened in 1992, Mall of America 
has become the number one tourist destination in the U.S. per Time Magazine with over 40 million visits 
per year. It generates over $185 million annual in tax revenues - critical to Minnesota and the entire 
metro area. Since 1992, the property has generated in excess of $3 billion in federal, state and local 
taxes. 
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Facility Request: 
These loan proceeds will be critical to allow Mall of America to quickly reopen, maintain its position as 
America's #1 retail & entertainment destination and to continue to be an important employment center 
and critical economic engine for the State of 1noesota_and the entire Minneapolis-St. Paul 
metropolitan area. More specifically, the addition of .~ ~__,oan proceeds, provided through the 
Main Street Extended Loan Facility program, are essent,a m oraer to allow the property to reopen 
and: (a) rehire our employees (b) pay property taxes sales and other taxes; 
(c) pay debt service on _____ (d) other operating shortfalls during the period the 
property is closed, and during period from re-opening to stabilization. 

Mall of America is an excellent candidate to receive funds under this Program given: 

1. MOA is an important asset for the State of Minnesota, and the Midwest -- as a job creator and 

tax revenue generator; as well as an international tourist destination which supports the 

extensive hospitality market and other surrounding businesses. It remains the most visited 

tourist destination in the nation. 

2. ½nMOA's mor:.e than 27-year track record of success with stable income stream -- (approximately 
EBITDA in 2019) makes it one of the most important retail entertainment centers in ___ __, 

t e coun ry. 

3. Additional Economic Benefits -- Future expansion estimated at ill bring an 

additional 22,000 construction jobs and 8,000 permanent jobs, tax revenues, t ourism dollars 

and other economic impacts to the state and region. 

American Dream: 
Opening initially in October 2019, this tlevelopment, has created over 23,000 construction 
jobs on and off site, with over 8 million worRer-nours and $1.2 billion in wages paid to complete the 
project. Scheduled to open its subsequent retail and water park phases on March 19, 2020, the 
coronavirus (COVID-19) crisis plunged this world-class, state-of-the-art new entertainment and retail 
complex into perilous uncertainty. More than 16,000 employees projected to be hired in 2020 for the 
complex were furloughed or not hired due to the suspended opening. The center has existing debt 
facilities totaling .._ _____________ ___. to complete the opening and stabilization 

period. 

1. American Dream is an important asset for and designated project of the State of New Jersey -
which was on-track to generate over 16,500 jobs on-site and an additional 6,700 jobs off-site 

prior to the coronavirus crisis. These jobs are projected to produce annual wage income for 

New Jersey residents totaling over $1.08 billion. Further, this new property is conservatively 

projected to generate over $2.9 Billion in annual economic output for the State and Region. 
With a projected 40 to 50 Million annual visits, American Dream will unquestionably be a 

leading tourist destination generating major economic growth for New Jersey and New York. 

2. American Dream's projected annual Tax Revenue generation for the State of New Jersey and 

its municipalities is slated at over $186 Million -- Over its first 20 years of operations, 

American Dream is projected to generate over $4.4 Billion in State tax revenues alone. 

3. Additional Economic Benefits -- Future expansion estimated at over $2.0 billion will bring an 

estimated additional 25,000 construction jobs and 10,000 permanent jobs as well as additional 

tax revenues and tourism dollars to the state and region. 
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InformationThe addition of-----•~dditional loan proceeds provided through the Main Street Extended Loan 

Facility program will provide an essential "lifeline" that will enable the property to re-open and 
complete its launch. 

Thank you for your consideration of this urgent request. 

Sincerely, 

r~v'.\r~ 
Tony Armlin JP 
Senior Vice President, Development 
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Federal Reserve Bank 

April 16, 2020 

Re: Main Street Lending 

Elevation Resources LLC is an oil and gas exploration and production company based in Midland, 
Texas. We have 20 full-time employees and when we are drilling wells, have over 150 contract 
employees helping to drill and complete the wells. We have paid over -..,.....--~ 
to University Lands (UT System), severance taxes and ad valorem taxes to the State of Texas and 
Texas Counties in our seven-year history. 

Like so many other small businesses, we have been severely impacted by government restrictions 
and changes in business behavior due to the coronavirus, as well as the overall weakened 
economy. In particular, the stay at home orders across our nation have reduced gasoline and jet 
fuel demand by 50% or more, which in turn has reduced oil demand and has driven the price of 
oil at the wellhead below $20 per barrel. We have been paid effectively zero for our natural gas 
and gas liquids for the past several months. These record low commodity prices in current dollars 
is unsustainable and threatens the survival of our domestic oil and gas industry, including the 
companies that serve operators in the well construction process. 

In order to keep paying and providing benefits including full healthcare coverage and 401-k 
matching to our employees so that they can support their families, we need access to lending 
under the Small Business Administration ("SBA") Paycheck Protection Program ("PPP") that is 
designed for businesses like ours and the Main Street Lending Program. 

The recently passed Families First Coronavirus Response Act ("FFCRA") and the Coronavirus Aid, 
Relief, and Economic Security Act ("CARES Act") both are, at their core, efforts to mitigate the 
hardships that the necessary response to COVID-19 has caused small businesses and, more 
importantly, their employees. However, due to the different legal underpinnings of these laws, 
a discrepancy has arisen in the types of businesses (and their employees) who are able to take 
advantage of the benefits Congress had intended that these laws provide to all small 
businesses. One significant discrepancy relates to how the Department of Labor ("DOL") and the 
SBA determine who qualifies as a "small business" for purposes of each act. 

To date, the SBA has stated that it intends to apply the affiliation rules under CFR 121.301(f) for 
the purposes of determining whether or not an employer has more than 500 employees. Under 
that regulation, the SBA applies broad affiliation rules, which generally require a company to 
aggregate employees or receipts with companies under common control with it. The SBA's 
normal affiliation rules are appropriate when giving normal small business loans under normal 
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circumstances, as these loans are focused on entities that need access to capital that may not be 
available from other sources. However, as the SBA and the Department of the Treasury have 
stated, the CARES Act and the PPP were intended to protect employees. The breadth of the SBA 
affiliation rules will result in a large number of employees losing their jobs because the entities 
they work for are disqualified from the PPP due to relationships those entities may have with 
investors, despite the fact that they work for businesses with less than 500 employees. 

Because of the application of the SBA affiliation rules, we and thousands of small businesses like 
us are unable to access this program since one of the owners of our small business is a private 
investment firm. In our case, our primary investor has and continues to be a very supportive 
shareholder of our company. However, the economic impact of the current crisis is too great for 
any one investor to address on its own, especially when you consider the many businesses such 
firms invest in, each facing its own substantial financial challenges at this difficult time. 

We would strongly urge Congress to, in this limited instance, adopt the same rules for 
determining the applicability of the FFCRA and the PPP, and clarify that an employer who has less 
than 500 employees under either the SBA affiliation rules or DOL integrated employer test may 
qualify for a PPP loan. In the DOL's Question and Answer with respect to the FFCRA, the DOL 
applies the "integrated employer test" under CFR 825.104 to determine whether two or more 
entities are separate or combined for the purposes of determining the number of 
employees. The integrated employer test is based on a significant body of case law rooted in 
Title VII of the Civil Rights Act that provides clear guidance to employers. Adopting this standard 
for purposes of the PPP would result in employers being able to count on one test , would 
eliminate the confusion for certain businesses who would qualify under the DOL test but not 

under the SBA test, and would benefit a larger number of employees, which at its root, is the 
purpose of the PPP. 

As a small business with employees who reside in Midland, we beseech you and your colleagues 
to help us and thousands of other small businesses like us access this program. To penalize our 
company and our employees for accessing private capital as we have sought to build our business 
only hurts Texas and will extend the economic downturn. Given we are a mature business, 
Elevation relies on our internally generated cash flow and our reserve base loan with a group of 
national and local banks. 

To that end, the Main Street Lending Program prohibits the use of the loan supported by the U.S. 
Government to repay debt other than to pay mandatory principal payments. The nature of 
reserve base loans which Elevation Resources and hundreds of other oil and gas producers rely 
upon requires our collateral value to be redetermined at least every six months based on an 
assessment of the reserve value that is impacted by both future volumes and costs, but 
importantly, by oil and natural gas price forecasts determined solely by our lenders. Given the 
collapse in oil and natural gas prices, oil and gas lenders have dramatically reduced their price 
forecasts, thus reducing the collateral value of reserves often below that of what oil and gas 
companies currently have borrowed. This places the borrower in a deficiency which has to be 
reduced to the level of the lower collateral value within three to six months to avoid foreclosure. 
A schedule of payments to reduce borrowings below the reduced loan commitment is developed 
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by the banks. I petition Congress, the Federal Reserve, the Office of the Comptroller of Currency, 
or any relevant governing body to clarify the interpretation of the Main Street lending Program 
to enable oil and gas borrowers with borrowing base deficiencies to qualify the subject loans for 
use in curing borrowing base deficiencies with principal payments to enable our continued 
operations, employment, and payment of taxes and royalties in our communities. Once the 
COVID-induced petroleum product demand destruction ceases as our global economy recovers, 
oil and natural gas prices will recover, the banks' price forecasts will improve, and the collateral 
value of our oil and natural gas reserves will be restored to pre-COVID levels. 

Thank you for your understanding and support. If you would like further information on our 
company and our current circumstances, please contact me at 432-685-7744 or 

spruett@elevationres.com. 

very truly,~ 

enH £ 
President & CEO 




