Meeting between Federal Reserve Board Staff
and Representatives of Occupy the SEC
March 26, 2012

Participants: Elizabeth Friedrich; Alexis Goldstein; Caitlin Kline; Eric Taylor and
Ashkat Tewary (Occupy the SEC).
Scott Alvarez, Sean Campbell, Anna Harrington, Jeremy Newell, and
Christopher Paridon (Federal Reserve Board)
Summary:
Staff of the Federal Reserve Board met with representatives of Occupy the SEC to
discuss the restrictions on proprietary trading and hedge fund and private equity fund activities
under section 619 of the Dodd-Frank Wall Street Reform and Consumer Protection Act (also
known as the "Volcker Rule").
Among matters discussed in the meeting were Occupy the SEC's views regarding:
overall impressions of the interagency proposal to implement the Volcker Rule; the proposal's
implementation of the statutory exemption for market making-related activities and its impact on
liquidity; the seeding period for covered funds; possible loopholes created by various riskmitigating hedging exemptions; the treatment of carried interest as it relates to ownership
interests in a covered fund; the treatment of securitizations in the proposed rule; the exclusion for
repurchase agreements from the definition of trading account; the need to effectively implement
the statute's limitations on conflicts of interest and high-risk trading strategies; and the ability to
utilize a metric that effectively takes liquidity into account.
An attachment that identifies Occupy the SEC's major comments on the proposed rule is
included below.
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MEMORANDUM
Re:
Date:

Congressional Intent Behind the Volcker Rule
March 26,2012

1. The term "proprietary trading", when used with respect to a banking entity or nonbank financial
company supervised by the Board, means engaging as a principal for the trading account of the banking
entity or nonbank financial company supervised by the Board in any transaction to purchase or sell, or
otherwise acquire or dispose of, any security, any derivative, any contract of sale of a commodity for
future delivery, any option on any such security, derivative, or contract, or any other security or
financial instrument that the appropriate Federal banking agencies, the Securities and Exchange
Commission, and the Commodity Futures Trading Commission may, by rule as provided in subsection
(b)(2), determine. (Statute)
2. The definition of proprietary trading in paragraph (4) covers a wide range of financial instruments,
including securities, commodities, futures, options, derivatives, and any similar financial
instruments. (Congressional Record)
3. The law provides no statutory authority to exclude transactions including spot commodities or
forward contract positions that are to be physically settled from the Merkley-Levin Provisions, nor
should they be excluded. (Merkley-Levin Comment Letter)
4. The Proposed Rule does not fulfill the law's promise. Instead, the Proposed Rule seems focused on
minimizing its own potential impact. It engages in contortion that appear to be aimed at trying to
restrict banks' trading without impacting the volume of banks' trading in the markets. This is not an
objective of the Merkley-Levin Provisions. One key objective of the Merkley-Levin Provisions is to
stop proprietary trading and relationships with private funds by our banks. That objective necessarily
means less trading by them. And while stopping proprietary trading and private fund investments by
banks may temporarily impact some markets we believe - and Congress determined - that the benefits
of a safer financial system outweigh those potential impacts. (MLCL)
5. Section 13 also provides no statutory authority for the proposed complete exclusion of
repurchase and reverse repurchase agreements from the definition of "trading account"... A
blanket exclusion of these transactions from the reach of the Merkley-Levin Provisions is particular
problematic, since repurchase and reverse-repurchase agreements can be structured to effect
proprietary trades and engage in material conflicts of interest. (MLCL)

6. Barring high risk strategies may be particularly critical when policing market-making-related and
hedging activities, as well as trading otherwise permitted under subparagraph (d)(1)(A). In this context,
however, it is irrelevant whether or not a firm provides market liquidity: high-risk assets and highrisk trading strategies are never permitted. (Congressional Record)
7. As a general rule, firms taking advantage of this provision should maintain only small seed funds,
likely to be $5 to $10 million or less. Large funds or funds that are not effectively marketed to
investors would be evasions of the restrictions of this section. (CR)
8. The Proposed Rule fails to address the issue of "seed funds," despite clear statements of
Congressional Intent that it do so... For example, the Final Rule should establish a clear limit on the
amount of seed funds that a bank may provide to a new fund. We understand that a maximum dollar
amount such as $10 million would be sufficient for a fund to build a track record to attract other
investors. In addition, the Final Rule should prohibit any investment that would exceed the statutory
three percent limit one year after a new fund is established... The statutory provisions relating to timing
and investment were heavily negotiated, and any exemption or extension would be contrary to the
plain language of the statute. (MLCL)
9. One major weakness in this part of the Proposed Rule is allowing hedging on a portfolio basis. This
contrasts sharply to professional traders who have told us that hedges are, by far, most effectively
utilized as actual hedges when matched on a position by position basis, and not on a portfolio basis.
As many have noted, banks could easily use portfolio-based hedging to mask proprietary trading...
The reason why forty-two words were added between our first bill's introduction and the final language
was to make sure that every single position taken as a hedge would be tied to a "specific risk" arising
from another "specific" position, whether that position is an individual holding a certain asset or an
aggregation of the position of that particular asset. The use of the term "aggregate" position is to give
comfort that the firms do not have to hedge on a trade-by-trade basis, but only a position-by-position
basis. (MLCL)
10. Another problem with the Proposed Rule's "risk mitigating hedging" language is that it creates an
indefensible loophole to proposed restrictions on compensation arrangements for hedges... Thus
peculiar so called "hedge" could lead to further evasion of the fund investment restrictions, as firms
could readily exceed their 3%-3% statutory limits... The proposed provision should be stricken from the
rule. (MLCL)
11. If a bank is making profit through the appreciation or depreciation of an asset, then it's engaged in
proprietary trading. Focusing on the underlying economics means the Proposed Rule can eliminate
many of the newly proposed exemptions and loopholes, including the blanket exemption for
repurchase agreements, allowance of hedging on a portfolio basis, or the proposal to allow firms
to "hedge" how much they may have to compensate their fund managers by investing in the fund
the manager oversees. (MLCL)
12. The proposed rule proposes multiple broad exclusions from the "trading account" that have no
basis in law, including for repurchase agreements, reverse repurchase agreements, spot
commodities, currencies, and general liquidity management. These exclusions should be
eliminated, as should several other unnecessary exemptions, such as proposed hedging exemptions
related to bank investments in private funds. (MLCL)
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