
Communication Between Federal Reserve Staff 
And Industry Representatives 

June 15, 2011 
 

Participants:  Adam B Ashcraft (Federal Reserve Bank of New York) 
 
Summary: Staff from the Federal Reserve Bank of New York participated in two discussions 
sponsored by the Real Estate RoundTable. The agenda and list of participants for each discussion 
is attached.   
 

The first discussion occurred at the Joint Real Estate Capital Policy Advisory Committee 
Research Committee Meeting.  Federal Reserve staff was given a list of questions in advance and 
responded personal views and not those of Federal Reserve Bank of New York or the Federal 
Reserve System.  Audience participants discussed whether they had any concerns about the 
current deterioration in underwriting, and whether or not the B-piece model was a sustainable 
form of credit intermediation.  There were mixed views about whether or not underwriting had 
reached unhealthy levels, and one participant expressed a view that it was the presence of CRE 
CDOs which made the B-piece model an ineffective form of disciple during the recent credit 
cycle. 
 

The second discussion was a panel format, where Federal Reserve Staff was asked to 
highlight some of the key issues around risk retention and commercial mortgage-backed 
securities (CMBS).  Federal Reserve Staff focused discussion on the amount of required risk 
retention relative to market norms, the timing of sponsor compensation and the Premium Capture 
Account, the need for B-piece investors to have liquidity, and the role of the Operating Advisor.  
There was no opportunity for the audience to ask questions. 
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Making Sense of the Proposed Risk Retention Rules: What Does it All Mean for the 
Commercial Mortgage Backed Securities Markets? 
Possible Questions  

Adam Ashcraft, Vice President and Head of Structured Product, Federal Reserve Bank of New 
York 

1. As part of the Dodd–Frank Wall Street Reform and Consumer Protection Act,  financial 
regulators continue the process of developing hundreds of implementing regulations.  The 
recently proposed 367-page draft risk retention rules unveiled in March by six federal 
bank regulatory agencies must have been an interesting process.  How is it working with 
such a diverse group with such a diverse level of expertise?   What has been the most 
surprising part of the process? 

2. One of the most talked about provisions is the proposed requirement that the originator 
(or an approved B piece buyer) hold 5% of the market value of the transaction – not 5% 
of par.  Given current conditions where the bottom 5% of a transaction trade at 
significantly less than par, this provision would require the B piece to buy between 8-
10% of the transaction.  In economic terms, this change would result in higher spreads to 
the borrower.  Higher spreads means less transactions and lower refinancing levels of the 
existing wall of CMBS maturities.  Could you discuss the rationale for the 5% of market 
value provision and have the consequences outlined been considered?   How serious an 
impact are these proposed rules in terms of the state of the commercial real estate markets 
today and the refinancing of maturing CMBS loans over the next 5 years?  

3. The Premium Capture Cash Reserve Account is one of the more challenging provisions.  
In summary, this provision requires any originator to take any profit and subordinate that 
profit to the first loss position.  A form of first loss to the first loss.  Could you discuss the 
rationale for the PCCRA and how it is intended to work? 

4. One possible solution that we advocate to make the PCCRA more workable may be to 
restructure the calculation for the PCCRA amount to simulate what portfolio lenders, 
such as life companies, create in their own portfolios.  The concept would be to create an 
IO strip on a loan-by-loan basis (the “Excess IO”)  The amount of IO created would be 
the excess over what is needed to achieve CMBS gross proceeds that would equal the 
cost basis of the loan.  The originator would then receive this excess interest over time as 
the loan performs.  Additionally, if the loan goes into special servicing, this excess 



interest would be available for any loan restructuring.  Do you think this approach might 
work?   

5. One of the rationales behind the proposed risk retention rules is to prevent the “excesses” 
from the pre-crash era from re-occurring.  What are you hearing from originators?  How 
frothy is it? 

6. People also have concerns about the liquidity restrictions.  Under the current proposed 
regulations, the B piece buyer cannot transfer, finance, or hedge its purchase.  We 
understand the rationale behind the provision as in the pre-crash period, folks would re-
securitize a collection of B pieces and have no further exposure.  However, if the B-piece 
buyer cannot transfer its interest, there will be few, if any, B-piece buyers willing to 
purchase the securities.  There have been many suggestions made (time restrictions, or 
resale to only qualified B-piece buyers”.  Are there some ideas that might make sense? 

7. There is an exemption for qualified commercial loans, but most people seem to think that 
the criteria are too conservative.  Do you think we could find some middle ground here?  

8. In the proposed regulations, there are also issues surrounding the removal of the Special 
Servicer.  It would seem to be important to for B-piece buyers to control of the 
appointment of special servicers, which work out troubled CMBS loans and not lose 
control to another entity, the Operating Advisor?  Could you discuss the rationale for this 
provision? 

9. Wouldn’t it be useful to establish a non-arbitrary standard by which the Operating 
Advisor evaluates the special servicer – possibly something based on maximizing the net 
present value (NPV) of the loan without consideration of the impact of such action on 
any specific bondholder class?   Also, how about an appeal process if the Operating 
Advisor wants to remove the Special Servicer? 

10. Clearly, the intent is that there will be more regulation than is currently surrounding 
CMBS.  What are your thoughts on how the six Agencies monitor the application and 
administration of the Proposed Rules to ensure that such application and administration is 
balanced, consistent and otherwise conforms to the Agencies’ intentions?  

11. Before we open it up to questions from the audience, is there anything you would like to 
ask this group? 
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