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Overview

The Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002 (No FEAR

Act) requires that federal agencies be publicly accountable for violations of antidiscrimination laws

and policies.1 Federal agencies must post quarterly and annual statistical data relating to federal

sector Equal Employment Opportunity (EEO) complaints on their public websites, reimburse the

Judgment Fund for payments made, and notify employees and applicants for employment about

their rights under the federal antidiscrimination and whistleblower laws.

The No FEAR Act, as amended, also requires each federal agency to submit an annual report to

Congress no later than 180 days after the end of each fiscal year (FY). The FY for the federal gov-

ernment begins on October 1 and ends on September 30. Based on this requirement, the Federal

Reserve Board (Board) hereby submits this 19th annual report, pursuant to the requirements of

section 203 of the No FEAR Act.

In accordance with section 203(a) of the No FEAR Act and its regulations thereunder (5 C.F.R.

§ 724.302), this 19th annual report is being forwarded to the Speaker of the House of Represen-

tatives, the president pro tempore of the Senate, the Committee on Homeland Security and Gov-

ernmental Affairs, U.S. Senate, the Committee on Government Reform, U.S. House of Representa-

tives, each committee of Congress with jurisdiction relating to the Board, the Chair of the Equal

Employment Opportunity Commission (EEOC), the Attorney General of the United States, and the

Director of the Office of Personnel Management (OPM).

In FY 2021, Congress passed the Elijah E. Cummings Federal Employee Antidiscrimination Act of

2020, which amended the No FEAR Act to strengthen federal antidiscrimination laws enforced by

the EEOC and expanded accountability within the federal government.

Office of Diversity, Equity, and Inclusion

The Office of Diversity, Equity, and Inclusion (ODEI) administers and directs the Board’s EEO com-

pliance policies, practices, and programs. In addition to implementing the No FEAR Act require-

ments, ODEI is responsible for implementing the following Board and EEOC program directives

summarized below:

• Management Directive 715 (MD-715) contains policy guidance and standards for establishing

and maintaining an effective affirmative program for EEO.2

1 No FEAR Act of 2002, Pub. L. 107-174, 5 U.S.C. § 2301, et seq.
2 See https://www.eeoc.gov/federal/directives/md715.cfm.
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• Management Directive 110 (MD-110) contains procedures to be followed when processing com-

plaints of discrimination filed by federal employees and by applicants for federal employment

alleging employment discrimination.3

• The Board’s Rules Regarding Equal Opportunity set forth the requirements and procedures

relating to the Board’s policies to promote equal opportunity.4

About This Report

This report summarizes the accomplishments within the Board’s EEO program in implementing the

No FEAR Act, focusing principally on EEO complaint processing. It evidences the Board’s commit-

ment to promote accountability for antidiscrimination.

As required by section 203(a) of the No FEAR Act, this annual report addresses

• the number of federal court cases, pending or resolved, arising under the antidiscrimination

laws and authorities included in the No FEAR Act, and the status and disposition of the cases;

• Judgment Fund reimbursements, adjustments to agency budgets to meet reimbursement

requirements, and the amount of reimbursement required for attorneys’ fees where such fees

have been separately designated;

• the number and type of disciplinary actions related to discrimination, retaliation, or harassment

and the agency’s policy relating to appropriate disciplinary action;

• year-end summary data related to federal sector EEO complaint activity;

• a detailed description of the agency’s policy for taking disciplinary actions against employees

for conduct inconsistent with the antidiscrimination laws referenced by the No FEAR Act;

• an analysis of the information provided in this report, including an examination of trends, causal

analysis, practical knowledge gained, and actions planned or taken to improve compliance; and

• the agency’s plan to train employees on their rights under the No FEAR Act.

Further guidance on each agency’s reporting obligations is provided in 5 C.F.R. § 724.302, which

also requires the submission of the annual report to the Director of OPM, for the implementation

of a best practices study and the issuance of advisory guidelines.

This report provides EEO data and analysis for the No FEAR Act for FY 2022 (October 1, 2021,

through September 30, 2022).

3 See https://www.eeoc.gov/federal/directives/md110.cfm.
4 See https://www.gpo.gov/fdsys/pkg/CFR-2013-title12-vol4/xml/CFR-2013-title12-vol4-part268.xml.
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Results and Data

The No FEAR Act requires that federal agencies report on the number of cases in federal court

pending or resolved in each fiscal year and arising under each of the respective provisions of the

federal antidiscrimination and whistleblower protection laws applicable to the agency as defined in

5 C.F.R. § 724.102 in which an employee, former federal employee, or applicant alleged a viola-

tion(s) of these laws, separating data by the provision(s) involved. The laws covered in the No

FEAR Act include

• title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e-16 (race, color, religion,

sex, and national origin) (title VII);

• the Age Discrimination in Employment Act of 1967, as amended, 29 U.S.C. § 633a (age);

• the Equal Pay Act of 1963, 29 U.S.C. § 206(d) (gender-based wage differentials);

• section 501 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 791 (disability);

• the Genetic Information Nondiscrimination Act of 2008, 42 U.S.C. § 2000ff-1 (genetic informa-

tion); and

• the Civil Service Reform Act of 1978, 5 U.S.C. § 2302(b) (race, color, religion, sex, national

origin, age, disability, marital status, political affiliation, and whistleblowing).

EEO Complaint Activity in Federal Court Disposition

As shown in table 1, there were no new Fed-

eral District Court cases filed in FY 2022. In

addition, the Board had no cases pending in

federal court in FY 2022.

In the aggregate, and separated by provi-

sion(s) of the law involved, the status or dispo-

sition of the cases (including settlement) are

identified in table 1.

Table 1. Federal court cases, fiscal year 2022

Status or disposition
Total cases

pending
or resolved

Basis of actions Pending

Age (29 U.S.C. § 633a) 0

Race, color, religion, sex, or national origin
(42 U.S.C. § 2000 e-16 ) 0

Equal Pay Act (29 U.S.C. § 206) 0

Disability (29 U.S.C. § 71) 0

Basis of actions Resolved

Age (29 U.S.C. § 633a) 0

Race, color, religion, sex, or national origin
(42 U.S.C. § 2000 e-16) 0

Equal Pay Act (29 U.S.C. § 206) 0

Disability (29 U.S.C. § 71) 0
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Judgment Fund Reimbursements and Budget Adjustments

The Board does not use the Judgment Fund.5 Accordingly, the Board made no reimbursements to

the Judgment Fund during the reporting period.

1. The amount of money required to be reimbursed to the Judgment Fund by the agency for pay-

ments as defined in 5 C.F.R. § 724.102:

None.

2. The amount of reimbursement to the fund for attorney’s fees where such fees have been

separately designated:

None.

3. For each FY, any adjustment needed or made to the budget of the agency to comply with its

Judgment Fund reimbursement obligation(s) incurred under 5 C.F.R. § 724.103:

None.

Disciplinary Policy and Actions

For federal court cases that involve allegations of a violation of federal antidiscrimination or

whistleblower protection laws, federal agencies are required to report the number of employees

disciplined. “Discipline” is defined as any one or a combination of the following actions: repri-

mand, suspension without pay, reduction in grade or pay, or removal. Whether or not in connection

with discrimination cases in federal court, federal agencies are to report the total number of

employees disciplined and the specific nature of the disciplinary action taken in accordance with

agency policy that prescribes disciplinary action for discrimination, retaliation, or harassment con-

duct, and whistleblower protection law violations.

• In connection with cases identified in table 1, the total number of employees in each FY dis-

ciplined as defined in 5 C.F.R. § 724.102 and the specific nature, e.g., reprimand, etc., of the

disciplinary actions taken, separated by the provision(s) of law involved:

None.

• A detailed description of the agency’s policy for taking disciplinary action against federal

employees for conduct that is inconsistent with federal antidiscrimination and whistleblower

protection laws or for conduct that constitutes another prohibited personnel practice

revealed in connection with agency investigations of alleged violations of these laws:

See discussion that follows on various Board policies.

5 The Judgment Fund is a permanent, indefinite appropriation used to pay court judgments and U.S. Department of Justice
settlements of actual or imminent lawsuits against the U.S. government. It is a permanent appropriation and is adminis-
tered by the Judgment Fund Branch, which is part of the U.S. Department of Treasury, Financial Management Service.
The No FEAR Act requires federal agencies to reimburse the Judgment Fund for personnel discrimination payments made
in accordance with 28 U.S.C. §§ 2414, 2517, 2672, or 2677.
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The Board’s Disciplinary Actions Policy and Adverse Action Policy (see appendix A) are used to dis-

cipline employees who have violated antidiscrimination laws.

Under the Disciplinary Actions Policy, the Board may take progressive discipline to correct unsatis-

factory conduct or other work-related matters. Progressive discipline is a process for dealing with

job-related behavior that does not meet the Board’s expected and communicated performance

standards. The primary purpose for progressive discipline is to provide the employee notice of an

opportunity to improve conduct or performance issues. It involves increasingly formal efforts to

provide feedback so that the employee can correct the problem. It can include, where appropriate,

oral counseling, written warnings, and suspensions of 14 calendar days or less.

Under the Adverse Action Policy, the Board issues a stronger discipline, such as suspensions of

more than 14 calendar days, a reduction in grade or pay, or separation. The policy was updated to

include information on complying with the Board’s COVID-19 vaccination requirement(s). An addi-

tional appendix was included to explain the procedural rights provided to employees who are sub-

ject to an adverse action for failure to comply with the requirement(s).

The Board administers two policy statements that reinforce the Board’s commitment to estab-

lishing a workplace free from discrimination, harassment, and/or retaliation and that inform

employees of their rights and responsibilities. These policies are available on the Board’s

intranet—the Equal Employment Opportunity Policy and the Discriminatory Workplace Harassment

Policy (see appendix A).

The Equal Employment Opportunity Policy explains the Board’s firm commitment to EEO and the

promotion of a strong affirmative employment program. The EEO policy also explains the adminis-

trative EEO complaint process, including how to initiate the process, pertinent regulatory time-

frames, and the roles and responsibilities for implementing the policy. The Board disseminates

information regarding diversity, equity, and inclusion (DEI) and the EEO complaint process to all

new employees during onboarding. Information pertaining to the EEO complaint process and EEO

counselor contacts is posted on the ODEI website and throughout the Board’s office buildings.

The Discriminatory Workplace Harassment Policy clearly defines discriminatory harassment and

inappropriate conduct, and makes clear that harassment, inappropriate conduct, and retaliation

will not be tolerated at the Board. This policy identifies multiple avenues of redress for claims of

harassment and does not limit employees to the EEO process.
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Final Year-End No FEAR Act Summary Data

See appendix B for a detailed look at the formal complaints filed against the agency during the

reporting period, including the number of complaints and complainants and the bases and issues

alleged for each of the five immediately preceding fiscal years.

Analysis of Complaints

The No FEAR Act requires an examination of trends and a causal analysis. Observations related to

these areas are described below.

Trends and Causal Analysis

EEO Complaint Activity

The Board averaged six (6.2) formal com-

plaints per year over the last five fiscal years

(FYs)—FYs 2018–22. Eight formal complaints

were filed at the Board in FY 2022, a 33 per-

cent increase from the six complaints filed in

FY 2021. (See figure 1.)

The number of complaints did not decline sig-

nificantly during the Board’s maximum tele-

work posture in response to the COVID-19

emergency. An average of six formal com-

plaints were filed at the Board during the three

years preceding the pandemic—six in FY

2017, four in FY 2018, and eight in FY 2019;

there were an average of five and a half com-

plaints filed during the two years of full-time

remote work, with five in FY 2020 and six in

FY 2021.

The eight formal complaints filed in FY 2022 comprised less than 1 percent (0.3 percent) of the

total 2022 Board permanent workforce of 2,887 employees. The limited number of complaints

filed in any given year, combined with year-to-year fluctuations, prevent identification of a clear pat-

tern or causal relationship for the filings.

Bases of Discrimination in EEO Complaints

The basis of the complaint is the protected characteristic the complainant alleges formed the

motivation for the discriminatory conduct. The bases protected by EEO statutes include race;

Figure 1. Number of Board EEO complaints
filed by fiscal year (FY 2018–22)
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color; religion; national origin; sex (including discrimination based on sexual orientation, gender

identity, and pregnancy); disability; age; genetic information; and retaliation (for participating in the

EEO complaint process or for opposing practices made illegal under the EEO laws). Complaints

can be filed on multiple bases, so the sum of the bases may not equal total complaints filed in

the fiscal year.

In the five-year period from FY 2018 to FY 2022, reprisal (also called retaliation) complaints repre-

sented the most common basis for complaints filed against the Board, with 19 total and an

average of nearly four complaints (3.8) filed per year. During this same timeframe, race- (14),

sex- (14), and age-based (11) complaints were the next highest reported bases. Together, these

four bases—reprisal, race, sex, and age—comprise the majority of total bases alleged over the

five-year period.

The bases of reprisal and religion were the most frequently alleged bases in FY 2022, with each

basis alleged in five Board formal complaints. Although reprisal is consistently one of the most

common bases in Board complaints, religion’s prevalence rose in FY 2022, due to the four claims

filed to challenge the Board’s denial of requests for religious accommodation in the form of

exemptions from the Board’s COVID-19 vaccination requirement for all staff.

Sex (gender identity) was the most common basis in FY 2021 with five of the six formal com-

plaints filed at the Board alleging gender discrimination (83 percent). However, FY 2022 saw a

return to the long-term trend of around three sex-based discrimination complaints per year.

Other bases either followed their established

five-year trends in FY 2022 or remained con-

sistent with past variations. Board employees

filed three formal complaints on the basis of

race discrimination and one on the basis of

disability; this was consistent with the five-

year averages for these bases of fewer than

three (2.8) complaints alleging race discrimi-

nation and fewer than one (0.6) disability

claim. There were no complaints alleging

national origin discrimination in FY 2022; the

five-year average is fewer than one per year

(0.8). Meanwhile, age-based discrimination

complaints continued a downward trend,

falling from a five-year high of five in 2019, to

three in 2020, then one in 2021, and zero in

FY 2022. (See figure 2.)

Figure 2. Total number of Board EEO
complaints by basis (FY 2018–22)
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Issues in EEO Complaints

The issue of a complaint is the specific subject matter about which the individual is complaining or

the alleged discriminatory incident for which the individual is seeking redress. Complaints can be

filed on multiple issues, so the sum of the issues may not equal total complaints filed in the

fiscal year.

Of the 31 complaints filed between FY 2018 and FY 2022, the most frequently alleged issues

were “non-sexual harassment” (11 total), “promotion/non-selection” (9), and “evaluation

appraisal” (7). These three are consistently the most alleged issues in Board formal EEO

complaints.

The five Board formal complaints addressing “reasonable accommodation” issues in FY 2022 was

unusually high and resulted from four individuals contesting the denial of their requests for exemp-

tions from the Board’s COVID-19 vaccine mandate as a religious accommodation. Meanwhile, the

one disability-related accommodation complaint filed in FY 2022 remained consistent with recent

years. Thus, the increase in religious “reasonable accommodation” complaints reflected a unique

situation that is unlikely to repeat; next year’s report will likely determine whether the Board’s

return-to-office brought an uptick in requests for reasonable accommodation of disabilities.

While issues stemming from the pandemic

and full-time remote work continued to cause

deviations from the norm in FY 2022, several

issues appear to be resolving as the Board

transitions to the post-pandemic hybrid work

environment. Notably, the one “promotion/

non-selection” complaint and lack of any

“terms and conditions of employment” allega-

tions raised in FY 2022 indicate that com-

plaint activity may be moving back to the

average numbers that existed before remote

work took effect.

For other issues, FY 2022 followed the gen-

eral issue trends established since 2018.

(See figure 3.)

Figure 3. Total number of Board EEO
complaints by issue (FY 2018–22)
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Complaint Processing Data

This section contains data regarding processing times for informal and formal EEO complaints.

The objective of EEO counseling is to resolve the complaint at the earliest stage in the EEO pro-

cess. The formal EEO complaint process focuses on the adjudication of the merits of the com-

plaint and has various stages (for example, investigation, hearings, appeal, and reconsideration).

Not all formal complaints complete all processing stages.

EEO Counseling

The Board is committed to conducting timely EEO counseling sessions in accordance with EEOC

regulation 29 C.F.R. § 1614.105(d) and Board EEO regulation 12 C.F.R. § 268.104(d); these regu-

lations require that processing of an informal EEO complaint (also referred to as a “pre-

complaint”) must be completed within 30 calendar days, unless the aggrieved person agrees to

extend the counseling period up to an additional 60 calendar days.

For FY 2022, all Board counseling sessions were timely completed within 30 calendar days unless

the aggrieved employee agreed to an extension; Board EEO counselors also completed all

extended pre-complaints (an informal EEO complaint) within the allowed 90 days.

Board EEO counselors closely interact with employees and management to promote resolutions

for issues that can be settled through the EEO pre-complaint process. A pre-complaint counseling

“resolution” occurs when a pre-complaint is withdrawn, a settlement is reached, or a formal com-

plaint is not filed.

All aggrieved persons are offered the option of electing either EEO counseling or Alternative Dis-

pute Resolution (ADR) to attempt resolution of their EEO pre-complaint. (A complainant may also

enter ADR at any time during the formal complaint process.) For complainants who choose EEO

counseling, Board EEO counselors play a pivotal role by aiding in early and informal resolutions of

workplace disputes. Complainants who opt for ADR (for example, mediation or facilitation), and

who raise claims eligible for ADR resolution, participate in an interactive forum designed to remedy

the situation quickly and effectively to the satisfaction of both parties. The Board requires all man-

agement officials to comply with the EEOC’s Management Directive 110 requirement that manage-

ment participate in the ADR process when requested.

No aggrieved persons participated in ADR during FY 2022. This likely reflected Board policy pre-

cluding ADR for certain issues, resulting in six of the seven pre-complaints filed in FY 2022 being

ineligible (86 percent). ADR was not available for the three pre-complaints challenging the denial of

a request for exemption from the Board’s COVID-19 vaccine mandate as religious

accommodation; three other complaints raised claims not amenable to mediation: pay and

Results and Data 9



compensation matters, termination of former employees, and non-selection claims raised by out-

side applicants.

ODEI uses the EEOC’s Non-Alternative Dispute Resolution (non-ADR) Resolution Rate as the

benchmark to measure the effectiveness of the Board’s EEO pre-complaint counseling. The most

recent governmentwide data shows the federal sector non-ADR complaint resolution rate was

36 percent.6

The Board resolved two of seven pre-

complaints in FY 2022. Thus, Board EEO

counseling’s 29 percent resolution rate fell

7 percent below the 2019 governmentwide

non-ADR resolution benchmark. Notwith-

standing, Board counseling resolutions nearly

doubled from recent years; 17 percent of pre-

complaints filed in FY 2020 and 14 percent in

2021 were resolved. Given the high resolution

rates of 73 and 65 percent in FYs 2018 and

2019, the dip may have reflected challenges

of EEO counseling in a remote electronic envi-

ronment; confirmation of this hypothesis

awaits publication of governmentwide data for

the pandemic years and future Board coun-

seling performance. (See figure 4.)

Employees may also seek resolution of

non-EEO issues through the Board’s Adjusting Work-Related Problems Policy administered by

People, Strategy & Operations (PSO), the Board’s Human Resources (HR) department. ODEI col-

laborates with the Employee Relations function within the HR department to reach resolutions of

non-EEO complaints through mediation and/or facilitated discussions between the parties

involved.

EEO Investigation

In accordance with 29 C.F.R. § 1614.108(e) and 12 C.F.R. § 268.107(e)(1), an investigation must

be completed within 180 calendar days, unless the complainant agrees to extend the deadline, or

6 See EEOC Office of Federal Operations (OFO), Annual Report on the Federal Workforce (Fiscal Year 2019), figure 6.2, 33;
available at https://www.eeoc.gov/sites/default/files/2022-05/Fiscal%20Year%202019%20Annual%20
Report%20on%20the%20Federal%20Workforce_0.pdf.

Figure 4. Percentage of EEO counseling
resolutions by fiscal year (FY 2018–22)
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the complaint is amended. The EEOC’s most recently published FY 2019 Annual Report on the

Federal Workforce lists the average time for federal agencies to complete an investigation that

year as 227 calendar days—47 days over the 180-calendar-day regulatory timeframe.7

ODEI’s ongoing efforts to streamline

formal complaint processing have largely

maintained completion times within regulatory

requirements. Five of the eight complaints

filed at the Board during FY 2022 were investi-

gated within 180 days (62.5 percent),

with an average completion time of 194 cal-

endar days.

Seventy-five percent (six of eight) of com-

plaints filed against the Board in FY 2022

were timely investigated. For complaints

pending during FY 2022, that is, filed in earlier

years but still active, the average completion

time was 178 calendar days. (See figure 5.)

7 See EEOC OFO, Annual Report on the Federal Workforce (Fiscal Year 2019), figure 6.6, 40.

Figure 5. EEO investigation processing time of
pending complaints in calendar days by fiscal
year (FY 2018–22)
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Actions to Improve the Program

The No FEAR Act requires federal agencies to describe any actions planned or taken to improve

agency complaint or EEO programs. In addition, agencies are to discuss practical knowledge

gained through the experience of administering the programs. Over the past years, ODEI has

gained invaluable insights that have helped improve the Board’s EEO program.

Actions Planned to Improve the EEO Program in 2023
• Present division directors with data on their division’s general and aggregate complaint activity,

identify potential triggers, and assist in identifying barriers.

• Update the Discriminatory Workplace Harassment Policy and Time Off in Connection with Admin-

istrative EEO Complaints Policy to comply with applicable federal EEO laws and regulations and

Board policies.

• Ensure compliance with the Elijah E. Cummings Federal Employee Antidiscrimination Act

of 2020.

• Develop and deliver virtual webinars on a series of EEO topics for employees.

• Update No FEAR Act training modules for DEI and reasonable accommodation.

• Continue to provide Civil Treatment Workplace (CTW) training workshops for leaders and

employees.

• Continue engagement with employee resource groups and Board leadership in discussions to

address DEI and EEO workplace issues and concerns.

• Leverage EEO and DEI analytics to evaluate progress and impact and to identify new initiatives

and actions that enhance program improvements.

• Review feedback from employee surveys, exit interviews, listening sessions, and EEO and diver-

sity training to identify opportunities for improvement.

• Continue to identify opportunities and strategies to enhance greater awareness of the EEO com-

pliance program.

• Continue ongoing collaboration with the federal sector EEO community to share and learn best

practices and innovative approaches for enhancing equality of employment opportunities.

Actions Taken to Improve the EEO Program in 2022
• In partnership with Employee Relations, ODEI offered three CTW training workshops to provide

senior leaders and managers with the tools and resources to appropriately respond to issues

and problems they may encounter in the workplace.
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• Issued the quarterly DE&I Matters newsletter to all employees via email and posting on the

ODEI website.

• Initiated a paper-to-digital transformation initiative to streamline EEO complaint processing and

improve program effectiveness and stakeholder satisfaction in light of the pandemic and the

Board mandatory telework posture since mid-March 2020.

Practical Knowledge Gained
• Board leaders must consider EEO protections before implementing new or revised policies and

practices, and before addressing workplace issues.

• Accountability standards are critical in ensuring a workplace free from discrimination, harass-

ment, and retaliation.

• Most workplace issues received by ODEI are due to interpersonal conflicts between employees

and managers such as miscommunication, misunderstanding, or personality

differences.

Analysis of Board EEO cases from 2020 to 2022 allows two suppositions:

1. A remote work environment will not make EEO-related matters go away (at least not entirely)

but may reduce the number of reported incidents.

2. We can anticipate new—and old—challenges as we return to the office. The types of issues

that decreased during the full-time telework posture will likely increase as the Board transitions

back to normal operations.
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No FEAR Act Written Training Plan

Instructional Materials and Training Methods

Section 202 of the No FEAR Act requires federal agencies to provide training for their employees

on the rights and remedies under federal antidiscrimination, retaliation, and whistleblower protec-

tion laws. Title 5 of C.F.R. § 724.203 requires federal agencies to develop a written training plan

and to have trained their employees by December 17, 2006, and every two years thereafter.

Under these regulations, new employees are to receive No FEAR Act training within 90 days of

appointment.

In FY 2020, the Board redesigned the No FEAR Act training content to clarify recent changes to

federal EEO case law. The new training incorporated information specific to the Board’s EEO com-

plaint process, discriminatory harassment policy and procedures, reasonable accommodation

policy and procedures, and diversity and inclusion at the Board. The training is included in the

Board’s learning management system (FedLearn).

The web-based training course provides instruction on all topics required by the No FEAR Act,

including instruction on employee and manager rights and responsibilities. As required by the No

FEAR Act and OPM regulations, the Board’s online course teaches our employees about their

rights and remedies available under the antidiscrimination and retaliation laws.

Training Schedule

New Board employees receive information about their rights and responsibilities under the No

FEAR Act during onboarding orientation, including a copy of the Board’s EEO Policy Statement, Rea-

sonable Accommodation Policy, and Discriminatory Workplace Harassment Policy. In addition, new

employees are instructed to take an online No FEAR Act training course within 90 days of joining

the Board. The training is formally assigned and tracked through FedLearn.

In compliance with the requirement to provide No FEAR Act training every two years, the Board

updated its online No FEAR Act training and required that all Board employees complete the

training in 2022. The Board will provide mandatory No FEAR Act training to all Board employees

again in 2024 and track completion through FedLearn.

15



In 2023, the Board will supplement No FEAR Act training for employees and leaders with additional

web-based training courses and seminars focusing on major topics of DEI, equal employment

opportunity, inclusive leadership, and civil treatment.

Means of Documenting Completion of Training

The Board tracks No FEAR Act training through FedLearn. This learning management system pro-

vides an employee’s training status (that is, training completion date and training modules com-

pleted) and produces a report to track employee training status by division. Upon completion of

the training, employees print a certificate of completion, and the results are recorded in FedLearn.

An employee survey is included in the No FEAR Act training, which provides an opportunity for feed-

back on the training. The feedback enables ODEI to review subject areas needing attention.
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Appendix B—Procedural Rights Provided to Employees Subject to An Adverse Action 

Based on Failing to Comply with the Board’s Vaccination Requirement or Requirements

Purpose 

This policy outlines the general circumstances under which the Board may take an adverse action 

against an employee and describes the procedures that will be followed when such an action is 

proposed and taken. Unless an action falls within the definition of an adverse action, the action is 

not covered by this policy. Actions not covered by this policy may be covered by other Board 

policies—for example, the Disciplinary Actions policy or the Provisional Employment Period

policy. 

Definitions 

Adverse action means a discharge, removal, suspension without pay for a period of more than 14 

calendar days, or a reduction in grade or base pay against an employee. All other actions do not 

constitute adverse actions. In addition, adverse actions do not include 

actions the employee voluntarily agrees to or takes on their own behalf; 

actions that reduce an employee’s variable pay, bonuses, cash awards, or any other type 

of pay that does not constitute base pay; 

any action taken under the Board’s Workforce Reductions policy (including separation or 

reduction in grade or pay); or 

actions taken to carry out a transfer of function(s) required by law or other actions 

required by applicable law. 
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Base pay means the employee’s annual rate of basic pay. Base pay does not include variable pay, 

cash awards, lump-sum merit increases, sign-on bonuses, retention bonuses, shift differential, 

overtime pay, holiday pay, availability pay, unscheduled-duty pay, premium pay, closure pay, or 

any other type of pay that the Board does not treat as base pay. 

Days refers to calendar, not working, days unless otherwise noted. 

Direct threat means a significant risk of substantial harm to the health or safety of an individual 

or others that cannot be eliminated or reduced by reasonable accommodation. The determination 

that an employee poses a direct threat is based on an individualized assessment of their present 

ability to safely perform the essential functions of their job. 

Employee means an individual who works full-time or part-time and is appointed into Board 

service for a period of more than 90 calendar days. The term employee does not include members 

of the Board, the Inspector General,1 those serving a provisional employment period, student 

aides, office assistants, student interns, co-op employees, or those serving in a term-limited 

position.2 The term employee also does not include an at-will employee—that is, an individual 

serving at the pleasure of the Board who may be discharged from Board service for any reason 

that is not unlawful. An individual who provides services to the Board but who is not an 

employee as defined herein has no rights under this policy. 

Misconduct means any words or actions of an employee that evidence unacceptable or improper 

behavior. Examples of misconduct include, but are not limited to, workplace violence, violations 

of the Board’s Leave policy, unprofessional communications, failure to follow a manager’s 

directions, and prohibited use of Board IT resources. 

Officer means an employee who has been appointed by the Board to serve as a member of its 

official staff.

Performance deficiencies exist anytime an employee’s work or competency demonstration is not 

meeting expectations of the employee’s position and when improvement is needed for an 

employee’s performance to meet expectations.

Grounds for Adverse Actions

Adverse actions are taken to promote the integrity and efficiency of the Board. For example, an 

adverse action may be initiated against an employee on the basis of an employee’s performance 

deficiencies that result in the employee receiving a performance warning under the Board’s 

1
The inspector general may only be removed under the terms and conditions specified under the Inspector General 

Act.  
2 Those serving a provisional employment period can be separated from employment at the will of the Board for any 

reason that is not unlawful, in accordance with the Board’s Provisional Employment Period policy. In addition, 

student aides, office assistants, student interns, co-op employees, and persons in term-limited positions serve at the 

will of the Board and may be disciplined or separated for any reason that is not unlawful. Furthermore, a person 

serving in a term-limited position may automatically be separated at the end of their term, unless a decision is made 

to extend the employee’s term. If the term is extended, the employee may also be separated at the end of their 

extended term.
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Performance Warnings policy. An adverse action may also be initiated against an employee on 

the basis of, for example, misconduct or a failure to meet job requirements (such as failing to 

maintain a required license or based on national security or employment-suitability 

considerations).

Performance

The Board may take an adverse action against an employee if the employee fails to improve their 

performance to a level that meets expectations after receiving a performance warning under the 

Board’s Performance Warnings policy. Divisions are responsible for notifying Employee 

Relations (ER) when the division first believes that an employee’s behavior or performance is 

not meeting expectations. If an employee’s performance deficiencies cause them not to meet the 

Board’s performance expectations, the employee’s manager, after consulting with ER, will issue 

the employee a written performance warning, as explained in the Performance Warnings policy. 

If, after a reasonable opportunity to improve, the employee fails to improve their performance to 

a level that meets the Board’s expectations, the Board may initiate an adverse action against the 

employee.3

If the employee improves their performance after the delivery of a performance warning, the 

employee is required to sustain this improvement. If an employee does not sustain their 

improved performance in the areas previously identified for improvement, the Board may initiate 

an adverse action against the employee as a result of their failure to sustain improved 

performance.

Misconduct

In addition, the Board may take an adverse action against an employee as a result of their 

misconduct. A manager should consult with ER immediately if they believe an employee has 

committed misconduct. Whether a matter constitutes misconduct (as opposed to, for example, a 

performance concern) is determined by the Board in its sole discretion. In addition, whether the 

Board takes an adverse action, and the type of adverse action the Board takes against an 

employee for misconduct depends on the facts of the particular case, including whether the 

misconduct has caused the Board to lose trust or confidence in the employee’s ability to carry out 

their job responsibilities and any other factors, which may be relevant to the Board’s ability to 

carry out efficiently its business functions. Depending on the seriousness of the offense, one 

instance of misconduct may be sufficient to separate an employee from Board service. A 

performance warning will not be issued prior to separating or disciplining an employee for 

misconduct.

Failure to Meet Employment Requirements

The Board may also take an adverse action against an employee due to an employee’s failure to 

meet certain employment requirements, such as national security considerations; not being 

legally authorized to work in the United States; not complying with the Board’s vaccination 

3 In determining what constitutes a reasonable opportunity to improve, divisions must consult with Employee 

Relations staff.
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requirement or requirements;4 being determined a direct threat to himself, herself, or others by 

the chief human capital officer (CHCO); not meeting an essential job requirement, such as an 

employee not being fit for duty; not passing a background investigation; or because of suitability 

concerns as explained in the Board’s Suitability policy. In cases where the employee fails to 

meet an employment requirement or there are suitability concerns, an adverse action will be 

initiated against the employee and the employee will be provided with the procedural protections 

outlined in this policy.  Notwithstanding any other provision in this policy, the procedural rights 

the Board provides to employees who are subject to an adverse action based on failing to comply 

with the Board’s vaccination requirement or requirements are as stated in appendix B.  

 

Adverse Action Procedures for Actions Not Covered by Appendix B 

Proposing an Adverse Action 

An officer (the proposing official) in the employee’s division must consult with ER prior to 

proposing an action. A division may not inform an employee of a proposed adverse action before 

consulting ER. After ER has reviewed and commented on the proposal, the proposing official 

will deliver the proposal to the employee (and such notice will be considered delivered on the 

date that it was delivered to the employee either in person, by certified mail or Federal Express, 

or similar method). At the same time, the proposing official will deliver the proposal to the head 

of the employing division or office (the deciding official). Appendix A outlines the individuals 

who serve as the proposing and deciding officials if an officer is the subject of the adverse 

action. The employee shall be given an opportunity to respond to the proposal, as further 

described below. 

Content of the proposal and notice to employee. The proposal must state the proposed action, 

and the reason(s) for the proposed action.5 A copy of this policy must be attached to the proposal 

and the proposal must inform the employee 

 of the time period to respond to the proposal and that, if the employee chooses to 

respond, the response must be in writing; 

 that an employee relations specialist is available to assist them; and 

 that they are entitled to consult with, and be represented by, a personal representative of 

the employee’s choice and at the employee’s expense, at any stage in the adverse action 

process. 

Procedures governing the employee’s response to the proposal. An employee will be given 21 

calendar days from the date of the proposal to respond to the proposal unless there is reasonable 

cause to believe that the employee may be guilty of a crime. In that case, the officer responsible 

for Employee Relations (ER Officer), or their designee, may reduce the response period to seven 

 
4 A failure to comply with the Board’s vaccination requirement or requirements includes both failing to get 

vaccinated as required by the Board, failing to provide proof of vaccination as required by the Board, or failing to 

follow procedural rules, such as certifications, related to the Board’s vaccination process. 
5 The notice will include at least the information necessary to satisfy due process. If an adverse action is based on 

performance, the proposing official need only attach the employee’s prior performance warnings on which the 

action is based as well as an explanation of why performance did not meet expectations after delivery of the 

performance warning. 
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calendar days. The proposal will also set a meeting date and time between the employee and the 

deciding official when the employee may respond to the proposal. The meeting may be held in 

person at the Board’s offices, or the deciding official may choose to conduct the meeting over 

the telephone or via video conference, at the deciding official’s discretion. If the employee does 

not attend the meeting at the date and time established by the Board or declines the invitation, 

this policy does not provide a right to a meeting at a different date or time. 

At any time, the proposing official may amend a proposed action that has been issued to an 

employee to include additional information in support of the proposed action, to reference 

subsequently occurring or discovered supporting evidence, to add additional bases for the 

proposed action, or to increase the penalty of the proposed action for any of these reasons. The 

employee may be given additional time to respond to the proposed action, as amended.6 An 

employee’s response to the proposed action must be made in writing. The employee’s response 

must specifically state the reasons they believe the proposed action is incorrect and may include 

affidavits or any other relevant documentation. All documentation must be submitted with the 

employee’s response.

Employee’s status pending a decision. The proposing official, in consultation with the ER 

Officer, or their designee, may place the employee on administrative leave (with pay) from the 

date the employee is provided with the proposal, or at any time after that date, until the deciding 

official issues a decision on the proposal. An employee on administrative leave may have their 

access to things, such as the Board’s buildings and electronic systems, restricted, but the 

employee will continue to receive the regular health and retirement benefits and pay (excluding 

overtime) they would have been paid if the employee had worked during the administrative-

leave period.

An employee who is absent from work without pay at the time the adverse action is proposed 

will not be placed in a pay status while the deciding official’s decision is pending unless the 

employee requests and qualifies for paid leave or returns to duty. If the employee requests and 

qualifies for paid leave or returns to duty, the employee will be placed in a pay status from the 

date the leave request was made or the date the employee returned to duty. In addition, if an 

employee is absent from work and has applied for, or is receiving, short-term disability (STD) 

benefits at the time the adverse action is proposed, the employee will be paid in accordance with 

the Board’s normal rules for administering STD claims/benefits while the deciding official’s 

decision is pending. However, if the employee states that they are able to return to work, the 

employee will be placed on administrative leave with pay or returned to work while the deciding 

official’s decision is pending. 

Deciding Official’s Decision on the Proposal

Within 30 calendar days after the employee responds to the proposed action, or not more than 30 

calendar days after the time period for the employee’s response expires, the deciding official 

shall notify the employee, the employee’s representative (if any), and the proposing official in 

6 An employee will be given additional time to respond to an amended adverse action if the Board determines that 

additional time is required to satisfy due process. If the Board determines to provide an employee with additional 

time to respond, the Board will inform the employee of the response period when the employee is provided with the 

amended action.
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writing of their decision. The deciding official may, in reaching a decision, conduct whatever 

investigation they deem appropriate, including requesting supplementary information from the 

employee or the proposing official (or both).

The decision may sustain, reverse, or modify the proposing official’s recommendation either in 

whole or in part. However, in no case may the deciding official increase the proposing official’s 

recommended penalty. If the deciding official uncovers new and material information to support 

the proposal, and they intend to rely on that information in reaching a decision, the deciding 

official must describe the new information to the employee and the employee will be provided 

with an opportunity to respond.7 Information that refutes factual claims made by the employee in 

their response to the proposal is not necessarily considered new and material information to 

support the proposal. In addition, the deciding official may rely on information provided by the 

employee without providing the employee a new opportunity to respond.

If the decision is adverse to the employee, the deciding official shall notify the employee of the 

decision at or before the time the action will be made effective. The deciding official’s decision 

shall be dated and shall inform the employee of the reason(s) for the decision, the effective date 

of the decision, and their right to appeal the decision. Any appeal will not delay the effective date 

of the adverse action.

Appeal

An employee may appeal the deciding official’s decision to the chief operating officer (COO)8

or, if the COO made the initial adverse action determination or otherwise must abstain from 

making the decision, to an official designated by the chairman, Committee on Board Affairs 

(appeal official).9 Appendix A outlines who serves as the appeal official in the case of an officer. 

As part of an employee’s appeal, they may request a hearing. The employee must file an appeal 

with the appeal official no later than 21 calendar days after the date of the deciding official’s 

decision. A written performance warning is not separately appealable.

Content of the appeal. The appeal must (1) be in writing, (2) state the specific reasons the 

adverse action is incorrect, and (3) state whether the employee is requesting a hearing. If the 

employee requests a hearing, the employee’s appeal must state the names of any witnesses the 

employee wishes to call to testify at the hearing and why each witnesses’ in-person testimony is 

relevant to the issues raised on appeal. If the employee does not name and specifically request 

the in-person testimony of any witnesses in their appeal, only the appealing employee will be 

allowed to testify at the hearing.

7 The amount of time that an employee will be given to respond to any new and material information will be the 

amount of time necessary to satisfy due process. The employee will be informed of their response period at the same 

time that the employee is provided with the new and material information.
8 The COO may designate the chief human capital officer (CHCO) to decide the appeal instead of the COO. 

However, if the COO made the initial determination to separate the employee or otherwise must abstain from 

deciding the appeal, the COO may not designate the CHCO to hear the appeal.
9 The COO must consult with the Legal Division regarding when such an official must be designated. The 

administrative governor may designate any Board officer who was not involved in the initial decision.
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Hearing. If the employee requests a hearing, the COO will designate a hearing official who may 

be different than the appeal official.10 If the hearing official is a different person than the appeal 

official, the hearing official will present their findings and recommendations from the hearing to 

the appeal official. The hearing official will also determine the type of hearing and the scope of 

the hearing that will be provided.11 In all cases, the employee appealing the deciding official’s 

decision will bear the burden of proving, by a preponderance of the evidence, that the deciding 

official’s decision was erroneous.

Decision on appeal. Within 30 calendar days after the date of a timely appeal—or if a hearing is 

granted, within 30 calendar days after the hearing concludes—the appeal official shall notify the 

employee, the employee’s representative (if any), the proposing official, and the deciding official 

of their decision in writing. The decision may sustain, reverse, or modify the deciding official’s 

recommendation either in whole or in part. However, in no case may the appeal official increase 

the penalty imposed by the deciding official. In reaching a decision on appeal, the appeal official 

may only consider the written record before them as well as information that arises at or results 

from any statements made orally at the hearing. The decision must explain the basis for the 

decision. The decision on appeal shall be final and binding upon the employee and the Board.

Substitution of Proposing, Deciding, or Appeal, or Hearing Official

If any proposing, deciding, appeal, or hearing official is unavailable to take action or decides to 

abstain from taking action under this policy due to, for example, a conflict of interest or any 

other reason, the administrative governor may designate an official to act in their place.12

Extension of Time Limits

At any stage of the process, the deciding official, appeal official, or hearing official, as 

appropriate, may extend the time limits indicated in the adverse action procedures by up to 30 

calendar days. Extensions beyond 30 calendar days must be approved by the CHCO, in 

consultation with the deciding official, appeal official, or hearing official. In situations that 

require an extension of time, ER will inform the employee of such an extension.

Disclosure of Information

Ordinarily, any information the employee submits to the Board or that the Board provides to an 

employee during this process is not required to be kept confidential. However, the proposing, 

deciding, or appeal official may require an employee to agree to maintain the confidentiality of 

information provided at any stage during this process as a pre-condition to receiving such 

information if disclosure of such information would impinge on the privacy rights of other 

employees or would otherwise be impermissible under law or Board policy.

10 The hearing official will review the information the employee provides and determine what witnesses, if any, to 

allow to testify at the hearing.
11 The hearing will provide sufficient process to satisfy due-process requirements, as determined by the hearing 

official in consultation with the Legal Division.
12 The proposing, deciding, and appeal officials should consult with the Legal Division regarding when abstention is 

required.
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Interplay with Other Policies

An employee may not simultaneously challenge an action under this policy and under other 

applicable Board policies, except for the Board’s Equal Employment Opportunity (EEO) policy. 

Accordingly, subject to that exception, if an adverse action is proposed, all actions under other 

Board policies that are based on the same set of facts as the proposed adverse action will be 

terminated. An employee may continue to pursue both an appeal under this Adverse Action 

policy and an action under the Board’s EEO policy. If an employee wishes to challenge an 

adverse action under the Board’s EEO policy, they must initiate contact with an EEO counselor 

within 45 calendar days of the date of the deciding official’s decision on the adverse action. The 

filing of an EEO complaint does not delay the effective date of the adverse action.

Implications of Adverse Actions on Benefits and Discretionary 
Offerings

Employees who receive adverse actions may be deemed ineligible to receive certain benefits and 

discretionary offerings that other employees who are otherwise in good standing may receive, 

such as a merit increase, variable pay, academic assistance, or the ability to apply for internal job 

openings. An employee who receives an adverse action is encouraged to review applicable Board 

policies and consult with an employee relations specialist to discuss how the adverse action may 

affect any benefits or discretionary offerings.13

Actions Taken Pursuant to National Security

Notwithstanding any other provisions of this policy, to the extent a proposed adverse action is 

based on information that is classified for national security reasons, the Board will provide an 

employee with as comprehensive and detailed a written explanation of the basis for the adverse 

action as the national security interests of the United States and other applicable law permit. In 

addition, the Board will provide an employee with the information an adverse action is based on 

only as permitted by national security interests and other applicable law.

Responsibility

The Board’s People, Strategy & Operations function has the authority to administer and interpret 

this policy. This policy may be reviewed, updated, or amended at any time.

Related Resources

Disciplinary Actions Policy

Equal Employment Opportunity Policy

Leave Policy

Performance Warnings Policy

Provisional Employment Period Policy

Suitability Policy

Workforce Reductions Policy

13 Applicable policies include, but are not limited to, Academic Assistance, Alternative Work Arrangements, Cash 

Compensation Program, Teleworking, and Vacant-Position Posting.
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Appendix A—Proposing and Deciding Officials for Adverse 
Actions Involving Officers 

The following list names who the proposing and deciding officials are in the event of an adverse 

action against

1. The chief operating officer (COO) and division/office directors, except those listed under 

2, below 

Proposing Official: Oversight governor14

Deciding Official: Administrative governor (or if the administrative governor was the 

proposing official, the Vice Chair)15

Appeal Official: Full Board (excluding the proposing and deciding officials)

2. The director of the Division of Management, director of the Division of Financial 

Management, program director of the Office of Diversity and Inclusion, director of the 

Division of Information Technology, chief data officer, and any other division or office 

director that the Board states, in writing, reports to the COO

Proposing Official: Chief operating officer

Deciding Official: Administrative governor

Appeal Official: Full Board (excluding the deciding official)

3. All other officers (other than the inspector general)

Proposing Official: Division/office director

Deciding Official: Oversight governor

Appeal Official: Administrative governor (or if the administrative governor was the 

deciding official, the Board’s Vice Chair)16]

The COO, division directors, and governors who are required to act as the proposing official, 

deciding official, or appeal official may consult with the CHCO and the assistant general 

counsel, as needed. In addition, if an officer requests a hearing, the COO will designate a hearing 

official who may be different than the appeal official. The hearing rules for officers will be the 

same as the hearing rules that apply to all other employees.

Appendix B—Procedural Rights Provided to Employees Subject 
to An Adverse Action Based on Failing to Comply with the 
Board’s Vaccination Requirement or Requirements

As noted above, any employee who fails to comply with the Board’s vaccination requirement or 

requirements may be separated from the Board.  Notwithstanding any other provision in this 

14 If the Chair has not named an overnight governor for an office or division, the Chief Operating Officer shall take 

the place of the oversight governor for all purposes under this policy.      
15 If the position of vice chair is vacant, the administrative governor shall appoint a governor to act in place of the 

vice chair.
16 As noted above, if the position of vice chair is vacant the administrative governor shall appoint a governor to act 

in place of the vice chair.
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policy, the procedural rights the Board provides to employees (including officers) who are 

subject to an adverse action for failing to comply with the Board’s vaccination requirement or 

requirements are as stated in appendix B.17

Proposal

The Director of the Division of Management, or their designee (the proposing official), will 

deliver the proposal to the employee if the employee is not an officer (and such notice will be 

considered delivered on the date that it was delivered to the employee either in person, by email, 

certified mail or Federal Express, or similar method). At the same time, the proposing official 

will deliver the proposal to the chief operating officer (COO or the deciding official).  In the case 

of officers below the level of director, the proposing official will be the COO and the deciding 

official will be the oversight governor; however, if the COO is serving as the oversight governor, 

and therefore acts as the deciding official, the Director of the Division of Management will be 

the proposing official.18 In the case of directors, the proposing official will be the oversight 

governor and the deciding official will be the administrative governor (or if the administrative 

governor was the proposing official, the vice chair).19 The employee shall be given an 

opportunity to respond to the proposal, as further described below.

Content of the proposal and notice to employee. The proposal must state the proposed action is 

due to the employee’s failure to comply with the Board’s vaccination requirement(s).20 A copy 

of this Adverse Action policy must be attached to the proposal and the proposal must inform the 

employee

of the time period to respond to the proposal and that, if the employee chooses to 

respond, the response must be in writing;

that an employee relations specialist is available to assist them; and

that they are entitled to consult with, and be represented by, a personal representative of 

the employee’s choice and at the employee’s expense, at any stage in the adverse action 

process.

Procedures governing the employee’s response to the proposal. An employee will be given 21 

calendar days from the date of the proposal to respond to the proposal. An employee’s response 

to the proposed action must be made in writing. The employee’s response must specifically state 

the reasons they believe the proposed action is incorrect and may include affidavits or any other 

relevant documentation. All documentation must be submitted with the employee’s response.   

At any time, the proposing official may amend a proposed action that has been issued to an 

employee to include additional information in support of the proposed action, to reference 

17 For adverse actions against Office of Inspector General employees for failure to comply with the Board’s 

vaccination requirement or requirements, the proposing, deciding, and appeal officials will be the same as for 

adverse actions not covered by appendix B. All other procedures described in appendix B apply to the Office of 

Inspector General (such as content of proposal, notice to employee, etc.).
18 If the Chair has not named an overnight governor for an office or division, the Chief Operating Officer shall take 

the place of the oversight governor for all purposes under this policy.           
19 If the position of vice chair is vacant, the administrative governor shall appoint a governor to act in place of the 

vice chair.
20 The notice will include at least the information necessary to satisfy due process.
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subsequently occurring or discovered supporting evidence, to add additional bases for the 

proposed action, or to increase the penalty of the proposed action for any of these reasons. The 

employee may be given additional time to respond to the proposed action, as amended.21

Employee’s status pending a decision. The proposing official may place the employee on 

administrative leave (with pay) from the date the employee is provided with the proposal, or at 

any time after that date, until the deciding official issues a decision on the proposal. An 

employee on administrative leave may have their access to things, such as the Board’s buildings 

and electronic systems, restricted, but the employee will continue to receive the regular health 

and retirement benefits and pay (excluding overtime) they would have been paid if the employee 

had worked during the administrative-leave period.

Deciding Official’s Decision on the Proposal

Within 30 calendar days after the employee responds to the proposed action, or not more than 30 

calendar days after the time period for the employee’s response expires, the deciding official 

shall notify the employee, the employee’s representative (if any), and the proposing official in 

writing of their decision. The deciding official may, in reaching a decision, conduct whatever 

investigation they deem appropriate, including requesting supplementary information from the 

employee or the proposing official (or both).

The decision may sustain, reverse, or modify the proposing official’s recommendation either in 

whole or in part. However, in no case may the deciding official increase the proposing official’s 

recommended penalty. If the deciding official uncovers new and material information to support 

the proposal, and they intend to rely on that information in reaching a decision, the deciding 

official must describe the new information to the employee and the employee will be provided 

with an opportunity to respond.22 Information that refutes factual claims made by the employee 

in their response to the proposal is not necessarily considered new and material information to 

support the proposal. In addition, the deciding official may rely on information provided by the 

employee without providing the employee a new opportunity to respond.

If the decision is adverse to the employee, the deciding official shall notify the employee of the 

decision at or before the time the action will be made effective. The deciding official’s decision 

shall be dated and shall inform the employee of the reason(s) for the decision, the effective date 

of the decision, and their right to appeal the decision. Any appeal will not delay the effective date 

of the adverse action.

Appeal

An employee who is not an officer may appeal the deciding official’s decision to the 

administrative governor or, if the administrative governor chooses to abstain from making the 

21 An employee will be given additional time to respond to an amended adverse action if the Board determines that 

additional time is required to satisfy due process. If the Board determines to provide an employee with additional 

time to respond, the Board will inform the employee of the response period when the employee is provided with the 

amended action.
22 The amount of time that an employee will be given to respond to any new and material information will be the 

amount of time necessary to satisfy due process. The employee will be informed of their response period at the same 

time that the employee is provided with the new and material information. 
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decision, to an official designated by the administrative governor (appeal official).23 In the case 

of officers below the level of director, the appeal official will be the administrative governor (or 

if the administrative governor was the deciding official, the vice chair)24 and in the case of 

directors, the appeal official will be the full Board (excluding the proposing and deciding 

officials).  The appeal must be in writing and state the specific reasons the employee believes the 

adverse action is incorrect.  

Hearing. If the Board determines that a hearing would be required in order to satisfy a 

Constitutional requirement, the Board will provide a hearing to the employee during the appeal 

stage. If a hearing is required, the COO will designate a hearing official who may be different 

than the appeal official.25 If the hearing official is a different person than the appeal official, the 

hearing official will present their findings and recommendations from the hearing to the appeal 

official. The hearing official will also determine the type of hearing and the scope of the hearing 

that will be provided.26 In all cases, the employee appealing the deciding official’s decision will 

bear the burden of proving, by a preponderance of the evidence, that the deciding official’s 

decision was erroneous.

Decision on appeal. Within 30 calendar days after the date of a timely appeal, the appeal official 

shall notify the employee, the employee’s representative (if any), the proposing official, and the 

deciding official of their decision in writing. The decision may sustain, reverse, or modify the 

deciding official’s recommendation either in whole or in part. However, in no case may the 

appeal official increase the penalty imposed by the deciding official. In reaching a decision on 

appeal, the appeal official may only consider the information provided by the employee and the 

proposing and deciding officials. The decision must explain the basis for the decision. The 

decision on appeal shall be final and binding upon the employee and the Board.27

If any proposing, deciding, appeal, or hearing official is unavailable to take action or decides to 

abstain from taking action under this policy due to, for example, a conflict of interest or any 

other reason, the administrative governor may designate an official to act in their place.28

23 The administrative governor must consult with the Legal Division regarding when such an official must be 

designated. The administrative governor may designate any Board officer who was not involved in the initial 

decision.
24 If the position of vice chair is vacant, the administrative governor shall appoint a governor to act in place of the 

vice chair.
25 The hearing official will review the information the employee provides and determine what witnesses, if any, to 

allow to testify at the hearing.
26 The hearing will provide sufficient process to satisfy due-process requirements, as determined by the hearing 

official in consultation with the Legal Division.
27 Nothing in this policy provides an employee who is subject to an adverse action because the employee fails to 

comply with the Board’s vaccination requirement with a right to an in-person hearing either at the decision or appeal 

stage.  However, the Board may, in its sole discretion, grant an employee an in-person hearing if the Board 

determines that it is necessary to satisfy due-process requirements.
28 The proposing, deciding, and appeal officials should consult with the Legal Division regarding when abstention is 

required.
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Appendix B: Year-end No FEAR Summary Data

Table B.1. Complaint activity

Complaint activity

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Number of complaints filed 6 4 8 5 6 8

Number of complainants 6 4 8 5 6 8

Repeat filers 0 0 0 0 0 1

Table B.2. Complaints by basis

Complaints by basis

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Race 3 2 4 2 3 3

Color 0 1 0 0 0 1

Religion 1 0 0 0 0 5

Reprisal 3 1 7 3 3 5

Sex 3 1 3 2 5 3

National origin 2 1 1 0 2 0

Equal Pay Act 0 0 0 0 0 0

Age 2 2 5 3 1 0

Disability 3 0 1 0 1 1

Non EEO 0 0 0 0 0 0

Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total complaints filed.
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Table B.3. Complaints by issue

Complaints by issue

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Appointment/hire 0 0 0 0 1 0

Assignment of duties 0 0 0 0 2 1

Awards 0 0 0 0 0 0

Conversion to full-time 0 0 0 0 0 0

Disciplinary action

Demotion 0 0 0 0 0 0

Reprimand 0 0 0 1 0 0

Removal 0 0 0 0 0 1

Suspension 0 0 0 0 0 0

Other 0 0 0 0 1 0

Duty hours 0 0 0 0 1 1

Evaluation appraisal 3 1 4 1 1 0

Examination/test 0 0 0 0 0 0

Harassment

Nonsexual 2 2 3 2 3 1

Sexual 0 0 0 0 0 0

Medical examination 0 0 0 0 0 0

Pay (including overtime) 1 0 0 0 1 0

Promotion/non-selection 1 3 0 3 2 1

Reassignment

Denied 1 0 0 0 1 1

Directed 0 0 0 0 0 0

Reasonable accommodation 0 0 1 0 1 5

Reinstatement 0 0 0 0 0 0

Retirement 0 0 0 0 0 0

Termination 1 0 1 0 0 2

Terms/conditions of employment 1 0 1 1 3 0

Time and attendance 0 0 0 0 1 0

Training 0 0 0 0 1 0

Other 0 0 0 0 0 0
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Table B.4. Processing time

Processing time

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Complaints pending during fiscal year

Average number of days in investigation stage 209 184 253 219 239 178

Average number of days in final action stage 52 30 20 18 62 28

Complaints pending during fiscal year where
hearing was requested

Average number of days in investigation stage 222 208 248 234 239 178

Average number of days in final action stage 34 23 20 30 62 N/A

Complaints pending during fiscal year where
hearing was not requested

Average number of days in investigation stage 133 108 0 203 N/A 179

Average number of days in final action stage 59 60 0 56 N/A 28

Table B.5. Complaints dismissed by agency

Complaints dismissed by agency

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Total complaints dismissed by agency 0 0 0 0 0 0

Average days pending prior to
dismissal 0 0 0 0 0 0

Complaints withdrawn by complainants

Total complaints withdrawn by
complainants 5 3 2 8 2 8

Table B.6. Total final actions finding discrimination

Total final actions
finding

discrimination

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Number Percent Number Percent Number Percent Number Percent Number Percent Number Percent

Total number findings 0 0 0 0 0 0

Without hearing 0 0 0 0 0 0 0 0 0 0 0 0

With hearing 0 0 0 0 0 0 0 0 0 0 0 0
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Table B.7. Findings of discrimination rendered by basis

Findings of
discrimination

rendered by basis

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Number Percent Number Percent Number Percent Number Percent Number Percent Number Percent

Total number findings 0 0 0 0 0 0

Race 0 0 0 0 0 0 0 0 0 0 0 0

Color 0 0 0 0 0 0 0 0 0 0 0 0

Religion 0 0 0 0 0 0 0 0 0 0 0 0

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0

Sex 0 0 0 0 0 0 0 0 0 0 0 0

National origin 0 0 0 0 0 0 0 0 0 0 0 0

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0

Age 0 0 0 0 0 0 0 0 0 0 0 0

Disability 0 0 0 0 0 0 0 0 0 0 0 0

Non EEO 0 0 0 0 0 0 0 0 0 0 0 0

Findings after hearing 0 0 0 0 0 0 0 0 0 0 0 0

Race 0 0 0 0 0 0 0 0 0 0 0 0

Color 0 0 0 0 0 0 0 0 0 0 0 0

Religion 0 0 0 0 0 0 0 0 0 0 0 0

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0

Sex 0 0 0 0 0 0 0 0 0 0 0 0

National origin 0 0 0 0 0 0 0 0 0 0 0 0

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0

Age 0 0 0 0 0 0 0 0 0 0 0 0

Disability 0 0 0 0 0 0 0 0 0 0 0 0

Non EEO 0 0 0 0 0 0 0 0 0 0 0 0

Findings without hearing 0 0 0 0 0 0 0 0 0 0 0 0

Race 0 0 0 0 0 0 0 0 0 0 0 0

Color 0 0 0 0 0 0 0 0 0 0 0 0

Religion 0 0 0 0 0 0 0 0 0 0 0 0

Reprisal 0 0 0 0 0 0 0 0 0 0 0 0

Sex 0 0 0 0 0 0 0 0 0 0 0 0

National origin 0 0 0 0 0 0 0 0 0 0 0 0

Equal Pay Act 0 0 0 0 0 0 0 0 0 0 0 0

Age 0 0 0 0 0 0 0 0 0 0 0 0

Disability 0 0 0 0 0 0 0 0 0 0 0 0

Non EEO 0 0 0 0 0 0 0 0 0 0 0 0

Note: Complaints can be filed alleging multiple bases. The sum of the bases may not equal total complaints and findings.
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Table B.8. Findings of discrimination rendered by issue

Findings of
discrimination

rendered by issue

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Number Percent Number Percent Number Percent Number Percent Number Percent Number Percent

Total number findings 0 0 0 0 0 0

Appointment/hire 0 0 0 0 0 0 0 0 0 0 0 0

Assignment of duties 0 0 0 0 0 0 0 0 0 0 0 0

Awards 0 0 0 0 0 0 0 0 0 0 0 0

Conversion to full-time 0 0 0 0 0 0 0 0 0 0 0 0

Disciplinary action 0 0 0 0 0 0 0 0 0 0 0 0

Demotion 0 0 0 0 0 0 0 0 0 0 0 0

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0

Suspension 0 0 0 0 0 0 0 0 0 0 0 0

Removal 0 0 0 0 0 0 0 0 0 0 0 0

Other 0 0 0 0 0 0 0 0 0 0 0 0

Duty hours 0 0 0 0 0 0 0 0 0 0 0 0

Evaluation appraisal 0 0 0 0 0 0 0 0 0 0 0 0

Examination/test 0 0 0 0 0 0 0 0 0 0 0 0

Harassment 0 0 0 0 0 0 0 0 0 0 0 0

Nonsexual 0 0 0 0 0 0 0 0 0 0 0 0

Sexual 0 0 0 0 0 0 0 0 0 0 0 0

Medical examination 0 0 0 0 0 0 0 0 0 0 0 0

Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0

Promotion/nonselection 0 0 0 0 0 0 0 0 0 0 0 0

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0

Denied 0 0 0 0 0 0 0 0 0 0 0 0

Directed 0 0 0 0 0 0 0 0 0 0 0 0

Reasonable
accommodation 0 0 0 0 0 0 0 0 0 0 0 0

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0

Retirement 0 0 0 0 0 0 0 0 0 0 0 0

Termination 0 0 0 0 0 0 0 0 0 0 0 0

Terms/conditions of
employment 0 0 0 0 0 0 0 0 0 0 0 0

Time and attendance 0 0 0 0 0 0 0 0 0 0 0 0

Training 0 0 0 0 0 0 0 0 0 0 0 0

Other 0 0 0 0 0 0 0 0 0 0 0 0

Findings after hearing 0 0 0 0 0 0 0 0 0 0 0 0

Appointment/hire 0 0 0 0 0 0 0 0 0 0 0 0

Assignment of duties 0 0 0 0 0 0 0 0 0 0 0 0

Awards 0 0 0 0 0 0 0 0 0 0 0 0

(continued)
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Table B.8—continued

Findings of
discrimination

rendered by issue

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Number Percent Number Percent Number Percent Number Percent Number Percent Number Percent

Conversion to full-time 0 0 0 0 0 0 0 0 0 0 0 0

Disciplinary action 0 0 0 0 0 0 0 0 0 0 0 0

Demotion 0 0 0 0 0 0 0 0 0 0 0 0

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0

Suspension 0 0 0 0 0 0 0 0 0 0 0 0

Removal 0 0 0 0 0 0 0 0 0 0 0 0

Other 0 0 0 0 0 0 0 0 0 0 0 0

Duty hours 0 0 0 0 0 0 0 0 0 0 0 0

Evaluation appraisal 0 0 0 0 0 0 0 0 0 0 0 0

Examination/test 0 0 0 0 0 0 0 0 0 0 0 0

Harassment 0 0 0 0 0 0 0 0 0 0 0 0

Nonsexual 0 0 0 0 0 0 0 0 0 0 0 0

Sexual 0 0 0 0 0 0 0 0 0 0 0 0

Medical examination 0 0 0 0 0 0 0 0 0 0 0 0

Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0

Promotion/nonselection 0 0 0 0 0 0 0 0 0 0 0 0

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0

Denied 0 0 0 0 0 0 0 0 0 0 0 0

Directed 0 0 0 0 0 0 0 0 0 0 0 0

Reasonable
accommodation 0 0 0 0 0 0 0 0 0 0 0 0

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0

Retirement 0 0 0 0 0 0 0 0 0 0 0 0

Termination 0 0 0 0 0 0 0 0 0 0 0 0

Terms/conditions of
employment 0 0 0 0 0 0 0 0 0 0 0 0

Time and attendance 0 0 0 0 0 0 0 0 0 0 0 0

Training 0 0 0 0 0 0 0 0 0 0 0 0

Other 0 0 0 0 0 0 0 0 0 0 0 0

Findings without hearing 0 0 0 0 0 0 0 0 0 0 0 0

Appointment/hire 0 0 0 0 0 0 0 0 0 0 0 0

Assignment of duties 0 0 0 0 0 0 0 0 0 0 0 0

Awards 0 0 0 0 0 0 0 0 0 0 0 0

Conversion to full-time 0 0 0 0 0 0 0 0 0 0 0 0

Disciplinary action 0 0 0 0 0 0 0 0 0 0 0 0

Demotion 0 0 0 0 0 0 0 0 0 0 0 0

Reprimand 0 0 0 0 0 0 0 0 0 0 0 0

(continued)
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Table B.8—continued

Findings of
discrimination

rendered by issue

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Number Percent Number Percent Number Percent Number Percent Number Percent Number Percent

Suspension 0 0 0 0 0 0 0 0 0 0 0 0

Removal 0 0 0 0 0 0 0 0 0 0 0 0

Other 0 0 0 0 0 0 0 0 0 0 0 0

Duty hours 0 0 0 0 0 0 0 0 0 0 0 0

Evaluation appraisal 0 0 0 0 0 0 0 0 0 0 0 0

Examination/test 0 0 0 0 0 0 0 0 0 0 0 0

Harassment 0 0 0 0 0 0 0 0 0 0 0 0

Nonsexual 0 0 0 0 0 0 0 0 0 0 0 0

Sexual 0 0 0 0 0 0 0 0 0 0 0 0

Medical examination 0 0 0 0 0 0 0 0 0 0 0 0

Pay (including overtime) 0 0 0 0 0 0 0 0 0 0 0 0

Promotion/nonselection 0 0 0 0 0 0 0 0 0 0 0 0

Reassignment 0 0 0 0 0 0 0 0 0 0 0 0

Denied 0 0 0 0 0 0 0 0 0 0 0 0

Directed 0 0 0 0 0 0 0 0 0 0 0 0

Reasonable
accommodation 0 0 0 0 0 0 0 0 0 0 0 0

Reinstatement 0 0 0 0 0 0 0 0 0 0 0 0

Retirement 0 0 0 0 0 0 0 0 0 0 0 0

Termination 0 0 0 0 0 0 0 0 0 0 0 0

Terms/conditions of
employment 0 0 0 0 0 0 0 0 0 0 0 0

Time and attendance 0 0 0 0 0 0 0 0 0 0 0 0

Training 0 0 0 0 0 0 0 0 0 0 0 0

Other 0 0 0 0 0 0 0 0 0 0 0 0
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Table B.9. Pending complaints filed in previous fiscal years by status

Pending complaints filed in previous
fiscal years by status

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Total complaints from previous
fiscal years 15 9 15 7 7 9

Number complaints pending

Investigation 1 2 7 0 0 1

ROI issued, pending complainant’s
action 0 0 1 0 0 1

Hearing 9 3 4 5 4 2

Final action 3 0 0 0 1 1

Appeal with EEOC Office of Federal
Operations 2 4 2 1 1 0

Class Certification with EEOC Office
of Federal Operations 0 0 1 1 1 1

District Court 4 2 2 2 0 0

Table B.10. Complaint investigations

Complaint investigations

Comparative data
Fiscal year 2022

(thru 9/30)
Previous fiscal year data

2017 2018 2019 2020 2021

Pending complaints where investigations
exceed required time frames 1 1 2 1 0 2
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information about the Board and to learn how to stay connected with us on social media.
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