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[ anm al, with total consolid ohdated assets of approximately $1.5 hillion,

Operates oné Gépository st

J company within the meaning
equested the Board's approval

State Bank, with branches in Wisconsin and Illinois. State Financial

is the 24th Iargest insured deposnor?/ organization in Wisconsin,
controlling deposits of approximately $472.1 million. State Bank is

the 63rd largest depository institution in Illinois, controlling

deposits of approximately $595.3 million.

On consummation of the proposal, Associated would have consolidated
assets of approximately $22.5 billion and would control deposits of
$13.2 billion, which represent less than 1 percent of the total amount

of deposits of insured depository institutions in the United States.
Associated would remain the third largest depository organization in
Wisconsin, controlling deposits of approximately $8.9 billion, which
represent 9.2 percent of state deposits. Associated would become the
19th largest depository organization in Illinois, controlling deposits

of approximately $2.8 billion, which represent 1 percent of state deposits.
Interstate Analysis

Section 3(d) of the BHC Act allows the Board to approve an application
by a bank holding company to acquire control of a bank located in a
state other than the home state of such bank holding company if certain
conditions are met. For purposes of the BHC Act, the home state of
Associated is Wisconsin(footnote 3 A bank holdlng company's

home state is the state in which the total deposits of all subsidiary

banks of the company were the largest on July 1, 1966, or the date on
which the company became a bank holding company, whichever is later.
12U.S.C.§ 1841(0)(4)\563) and State

Financial is located in Wisconsin and Illinois(footnote 4 For purposes

of section 3(d), the Board considers a bank to be located in the states

in which the bank is chartered or headquartered or operates a branch.

12 U.S.C. §§ 1841(0)(4)-(7) and 1842(d)(1)(A) and (d)(2)(B). Associated
Bank also operates branches in Minnesota and Illinois end footnote)
Based on a review of the facts of record, including a review of relevant
state statutes, the Board finds that all conditions for an interstate
acquisition enumerated in section 3(d) of the BHC Act are met in this
case(footnote 5 12 U.S.C. 88 1842(d)(1)(A)-(B), 1842(d)(2)(A)-(B).
Associated is adequately capitalized and adequately managed, as defined
by applicable law. Associate’s proposed ach|5|t|on of State Financial's
branches in Illinois is not subject to the minimum age requirement or deposit
limit imposed by Illinois law. On consummation of the proposal, Associated
would control less than 10 percent of the total amount of deposits of insured
depository institutions in the United States and less than 30 percent of the
total amount of deposits of insured depository institutions in Illinois.

All other requirements of section Sgd) of the BHC Act would be met on
consummation of the proposal end footnote)
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Consummation of the proposal would be consistent with

Board precedent and within the thresholds in the DOJ

all the facts of record, the Boarﬁ%?&e@t@%ﬁpﬁ%\}g%ﬁe banking markets. After con-

proposal under section 3(d) of tis gztthe Milwaukee banking market would remain

Competitive Considerations  moderately concentrated, and the Walworth and Chicago

Section Ii%tgftthe BIIE;C ACI'E[ prohilpHaKi B@aﬂaeigo% QreMiR@rd  concentrated, , as mea-

roposal that would result in a .

furtherance of an attempt to moﬁé&%oi Pféﬁ € jikg): the Increase in c@nce? d
in any relevant banking market. ThéB rous competitors wou

Board from approving a bank ad§iwiticAaRata4Bu I stisstantianyroposal on the concentration
lessen competition in any relevant baakbegamarket ahlessitbealso has reviewed @kbankisig

antir(]:ompbelt_ltiye effecfos OL the prapasrlesiniaaihekiboRigretiars dessrinediin thevieendix

in the public interest by the prob fechah the prof .

in meeting the conventence and 1 iy @i Btgéségﬁszgasal .Wo'fel;fé%gt, I;Zely
footnote 6 12 U.S.C. § 1842(c)H) {U € LR it dbly
ssociated and State Financial d§h§pefié YarptRatsIatatiia Riepese hipb pxisash ke

Milwaukee and Walworth bankimg@anhsketspmiviseetiain aizihsaerap esppovairiynes kkehy

ghiﬁz_ago banllzing rr&a;l_(etciin |IIiMn i8(60Q Achbie iy lefeact pppeempetition in any
anking market is defined as Milyyg [aHKasRwE 78] i

Counties; East Troy township in A . Cplinty, Wa @ﬁﬁ?&@%ﬁﬁ&%&
Norway, and Raymond townships? e Countys. BoRta®, ™ a'Qi &
township in Jefferson County; 5‘-;; (380 '@uf\“?f’-?u@.i the concentra-
and Germantown townships in \WaBRiAGtan Eolatiaandbr RS domsimo arh s desiial

G

The Walworth banking market iggtefimg

AWARENROP it
excluding East Troy townshig; Bl S D gﬁydﬁ%@y%ﬂﬁé‘& 8rsignifly
a

ph o tigi ; Cept
County; and Wheatland and : a8 KEROSHE. [ Mﬂ%@gﬁg&@
all in Wisconsin. The Chicago bankitiaarkets .h,;"h; a : Rt
Cook, DuPage, and Lake Countiees athisidiinigie e TOBTRaRT et amost y
The Board has carefully reviewéd'tHe gt Accordingly, based on all

Cu.'v E@ i ! !
the ?roposal in each of these ba@@%ﬁ%ﬁ%@mﬁgwﬂﬁeWJ@lQ?&ng?gb%ﬂf@%“'

the ﬁthS of (ec_ordﬁincludking tr;]eti?rlé nedi ﬁrtotsmgméent with appr(c:)va porat
would remain In the markets, t ativk s talnd Supervisory onsiderations
deposits in depository lnstltutlor%ﬁﬁ}SHC% é%allhiegﬁg § { Fequires the Board 18 considsr

(“market deposits") controlled byisppedcBamanagerial Fesourees and Futtre BIOSPSEls
and State Bank(footnote 8 Depogjt Hyed tmemie] i§1%§?ﬂﬁ§%g§ﬂ8w institttions invetved in
f

data are as of June 30, 2004, anqjayed; i ther SHBSFViSORY F F
410" JEVisoRy Factors: the
T e R 3elore i Jight of 2l the facts
institutions have become, or havef thespbiteritiaitito it ehtial Fepors of examination:
significant competitors of comneifeialSipsksisoee, MEprmation from the primary federal
Midwest Financial Group, 75 FegigkalyRese e {Bs Bions invslved in the propesal;

1989); National City Corporatig e nancial i ioR. in-
St 143 (108d) e tha AVBther Fnancial informatien; and in-

included thrift deposits in the markaEsHAr A Pt‘ffnhg apphieant:

on a 50 percent weighted basis. Seb] 83U tHg HisiiinfaEtors iR eXpansion proposals By
Inc., 77 Federal Reserve Bulletib@kiiDSapantsdtionsotehe Board Feviews the fnmeial

the concentration level of markesgirfigedsetnghé gatens invelved en beth 4 parent:

in this level as measured by the Siél Xs well as the fimaneial condi-

("HHI") under the Department of % § f é‘i’fa I and signifieant non-banking
HOHS,

éuDigeJl iGng;d‘;' 'rngk)étf ?Sog(‘)?]tsei 3er ¥ this evaluation, the Board eonsiders a variety
traded if the post-merger HHI is rfﬁgg% TREliing pgpital adequ@@y; asset quality; and
concentrated if the post merger BAHTIIEHRAERHNANGG:afY assessing finaneial factors, the
1800, and highly con- Board consistently has considered eapital adequacy to be
cent rated if the post-merger Hrtspucigtis H896ktant. The Board also evaluates the flinan-
The Department of ial eo dtl%ln of the combined organization at consumma-

< i . el

giztllcr%érngJor) has informed th?i 3R a its capital position, asset quality, and earn-
acquisition generally will not bel RPS AL , and the impact of the proposed funding of
(in the absence of other factors itigigegeuon.
anticompetitive effects) unless the Bastdnerijerreview of these factors, the Board finds that
mH =-|II§| i’itbleast 18?h0 and the mergsgd¢iaredshas sufficient fiimancial resources to effect the

e more than ion i
200 points){ The DOJ has stated ﬁ]rgf){ﬁ;glhi“f li]]ee lproposed transaction is structured as a share
than normal HHI thresholds for screening bank
mergers and acquisitions for anticompetitive
effects |mFI|C|tIy recognize the competitive
effects of limited-purpose and other non-depository
financial entities end footnote) and other
characteristics of the markets.
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exchange and cash purchase. Associated will use existing
resources to fund a cash purchase of fractional shares.
Associated and Associated Bank are well capitalized and
would remain so on consummmation of the proposal.

The Board also has considered the managerial resources
of the organizations involved and the proposed combined
organization. The Board has reviewed the examination
records of Associated, State Financial, and their subsidiary
banks, including assessments of their management, risk-
management systems, and operations. In addition, the
Board has considered its supervisory experiences and those
of the other relevant banking supervisory agencies with the
ofganizations and their records of complianee with appli-
cable banking law. Associated, State Finaneial, and their
subsidiary depesitery institutions are considered to be well
fnanaged. The Beard alse has censidered  Associate’s
plans fer implementing the propesal, ineluding its pre-
posed management after consummation:

Based on all the facts of record, the Board has concluded
that considerations relating to the fiimancial and manage-
rial resources and future prospects of the organizations
involved in the proposal are consistent with approval, as
are the other supervisory factors under the BHC Act.

Conveniéneee and Needls (Oangiliovations

In acting on a proposal under section 3 of the BHC Act, the
Board also must consider the effects of the proposal on the
convenience and needs of the comrunities to be served
and take into account the records of the relevant insured
depository institutions under the Comrnunity Reinvestment
Act/{HTINRARypiThe CRA requires the federal financial
supervisory agencies to encouigggdrassiibed thelessltofinansial
aupensisoNYedganetastihie encaitragednsurdit depasitorningti-
tusions tehliehp teptohersreddomadsent thirogadiceats unkd
tisgni opbialicheynaretpiere sonsisiamtoprith ethediersafanard
seUnggRarationy atneguikesiike appsoRbatufiederabifvant

sory information, and public comment received on the
proposal. A commenter alleged, based on 2003 HMDA
data, that Associated Bank had low levels of home mort-
gage lending to LMI borrowers and on properties in LMI
census tracts, and to minority borrowers and on properties
in substantially minority census tracts, in the Milwaukee/
Waukesha Metropolitan Statistical Area (“Milwaukee
MSAY) (footriDtecl S sihséantial Iy isénotitit iemsies tragisoeansal
Bank’s record of small business lending henblsllrac iR
arinentypepuldiioneiilpelvERormeregadieninete) The

criticized Associ#@AMRHRNs als@ SeatticFegk’ Assosiated
BamfurRgoddvefosmatt busiiensehendnuMI dal Infiensws
baatenimihesNt maukdg MSA. In addition, the commented
criticized Associated Bank's and State Bank's levels of

POMORANPEIupIARMENEYREAMSHES in LMI and minority
communities in that MSA.

. CRA Performan valuatigns

s Fiooidetl T CRAY I B has svaluated the
coRvERishcs and needs Factor i Hght of the svaltatighs
By the apBropriats fedsral SUBSHVSOrs of the ERA BEFigF:
ManEe Feeords of the relevant insured depository ingtity-
tighs: AR institition's most recent ERA performance
gvaltation is & particuiarly important considsration in
the applications proesss because it represenis 4 detailed,
BR-site evaluation of the institttion's everall reesrd of
periormance tnder the ERA By its appropriate federal

SUPBFVisBF(footnote 16 See Interagency Questionsand Answers
Reéﬁ%ated Bank received a “satisfactory” rating at its

@@ﬁﬁﬁﬂ?ﬁﬁS/CRA evaluation by the Office of the Comptrol-

ReinvestimehtusercadérdPRegister 36,620MAH3B68910.
ml) %tm@m@tgyceived an overall rating of “‘satisfac-
torXSs@kikite dIBShKeeesdi(dd A PREGErARRSAy S ViliAoR ¥
thesietentTRIA buaNsth BPERe Ol Slomisl adsaperi=
fertest il theaty pbod thy EhotrprEimmansdcrsedaliated
ciated Bank and State AxapbisttacBatiesiCRAspeiformaicRih

its twelve assessment areas in Wisconsin and took into consideration

—the-heme-mertgage lending of the bank's subsidiary, Associated
Mortgage, Inc., De Pere, Wisconsin. The majority of the bank's

aighosipervisariuaeans et rtake iidetiagcawnradieledM deposits, loans, and branches were in the Milwaukee and Green Bay
depnsitenyirdstismiansikecordl odimeetiig- taadreabdBradMSAs and in the non-MSA areas of Wisconsin. The evaluation period
Rfcdiheen{irE MOMMuRIYLbETBIMERY #WevanehtMedesaififor home mortgage loans and loans to small businesses and farms was
bxgpmsiodaty\oposagdghborhoods, in evaluating bank janyary 1, 1999, through December 31, 2002. The evaluation period
exansi gy aRgsalskiqatnete1ZiRd:Hi 82P0RendieinIe)  for community development loans and the investment and service

recbha, Beasdiifiasasensidsseeacasealyoallidenfasts 19é
1969%E. NG [siataokeReriad: by ARopiated paslsiistg
BomnMstoaganl isaosupe et dRérorde engieldib-

testswasMarch8,1999,toNovember10,2003endfootnote)as of

November 10,
2003.(footnote 18 As noted, Associated Bank Minnesota, National
Association

éﬁii%f-@arﬁg@% ot sseRignds fapingtalenaisncial  othef
FIRIRRAGAN ALR8GRA RELRITRRACESRERIGSHA 4R and Associated Bank Chicago were merged into Associated Bank on
sidiary banks of Associated and StateFinancial(footnotel4j})g 16, 2005. The most recent CRA performance evaluation ratings
Board's analysis of the HMDA data of Associated Bank for these banks are as follows: Associated Bank Chicago—
includes HMDA data reported by Associated Bank, Associated Bank's "satisfactory" rating from the Federal Deposit Insurance Corporation,
subsidiary mortgage lending company, and Associate's subsidiary a5 of December 1, 2003: and Associated Bank Minnesota, National
banks that were subsequently merged into Associated Bank. The agsociation—"satisfactory" rating from the OCC, as of December 6,
Board reviewed HMDA data for 2002 and 2003 reported by Associ- 2004. Associated Trust Company, National Association, Milwaukee,
ated Bank in the bank’s primary assessment areas. Specifically, the s 3 |imited-purpose trust company that is not examined under the
Board reviewed HMDA data for Associated Bank in the Green Bay CRA.See12CFR25.11(c)(3)endfootnote)State Bank received
and Milwaukee MSAs and in the bank's assessment areas on a an overall rating of "satisfac-
statewide  basis in  Wisconsin  end  footnote)other  tory" at its most recent CRA performance evaluation by
information provided by Associated, confidential supervi- the OCC, as of August 26,2002(footnote19The
evaluation period for home mortgage loans and loans to
small businesses was January 1, 2000, through June 30, 2002. The
evaluation period for community development loans and the invest-
ment and services tests was May 1, 2000, to August 26, 2002 end footnote)
The Board also con-

sulted with the OCC about the CRA performance of Asso-
ciated Bank and State Bank since their most recent CRA
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evaluations(fodtrate20cdiskasiatdithtsdithdigwappdicatinnmander the the home purchase and home improvement loan pro-
tion of the proposal, it would evaluate the bBsnjurivdiges Aot grams of the Wisconsin Housing and Economic Devel-
(12 UCSRA §:dB28(c)ewitmtheppGEammerfie StatecBearek iBarkssanid opment Authority (“WHEDA™), which offer long-term,
StedBBdgkvitwidissdoatatedaBank asithe shivivingtetiitysenddaotnote) bellow-market, fixedethteficantingfomg. Nr - FiddlItifiest-time
bined resourcddssociatet tias rditiateddhbhrdingonsieatsnaf  home buyers and home improvement loans at fixed interest
lislofiibevidapbsadndt weighbexhlveds, tHadeslinmotiorsrioy  rates with no equity requirements for LMIhesraewnarggfootnote24
aRéhbeldiedddending programs of Associated Bank and Associssatigtaccalsthaotadithatptpriticipatesia sawerd Fedenal
StdgsBaftedvBhnthe duad dMowsim®ahed0stitORAnsevand=lome LoaniAffardiible iftousWViBlPIogLars ikatipionidelsowoapaynient
binedrassukdescOBmek twihie disedis@nin hheKBrardeedsdefand closingsatospaskstanssde bl bav@aethdn addition, theseeiated
hpptoinddviduals and neighposhpedsacifitledifgscniedeitt  BarlesecAnHERasted:its pwa tammupiiyAdferdatlefiea bphte
(righhprieapsifoesnote 2iiTie tunaantetaxprEsyedaanaeyn thaiirgagetRiogram (OMREDL IThecC ARERRram@hondes iwr
wholly owned subsidiary, First Federal PrQPReSesagrUigost laars pithnmdanmmpaymosnt equitementsfon qgalifiaskbuyensin
sition yvaulsi Regativabuaffont state Bankon GRA perfarmancsl-MI aeasdngluding LiMIcueasinihe MilwaukesIvSAenHifaotnotr)
which the comgashted assaried yras strargebihan AsspaiatetiBanks  Asandaied siatestdaldtenshRr o ifeckupgre: e BT radlt
perfgamaneeeny feAeEe) and adopts the facts and find-  HeBdinofuiidiagnfatuWits DlolpaRsp dHTinpation veaIen2iAg
indsepaiargdl iBaAk. FirhPeliavenhpitA003&ROn MR tas24MnsAeerpipiert SRted BlaindksvwRantheisetaies

ARk Asaopiatad BamkAvps dissunsre inchsB oAk scoxdel
BRPYRNARGth ARSI BEPASAL RN RaGYIT & Tkt i sl
PeRBAN GOERIFRUAR NoRisibdresonl cfankighn. and its
whellh OWRAR BRSNS Rifshafederakoanital Rafea

pH

fargpsioVy BiDith d QandiasiGenie 2004 9ad hadiwiadiupled
j&aﬂym{}%gm@ollar volume of loans extended under
therPrig@r A0 JERMe2 0850 10 200datf5AMe A 4ihitans rigfatieg

- Gnanihioe s tqe@&%foaﬁah&%@'ﬂgve%%%&ﬁmg“aﬁa( 9ofnate25These

frde Eﬁlﬂ!Xo‘EQ?QS[E%@a{YﬂW§sé§§9&!ﬁt]%nlp%thdﬁsh%— ORI was foodloéﬁﬁwa@rﬂfg qligibledas rﬁﬁﬁ%&%@?tﬂ‘}ﬁﬁgﬁ%‘ﬂ—
YMiscansin (Feetnete 22 dihe Rinsikideral & anitel l%ﬁpf@ﬁ;(‘ﬁ‘ffls appgisediby BERBAd JAYIRE size R finabR9al cH09GAE)IN

51089t L8 AP0 Lcfsiret Frderal Gapital Qudetdnfsiogiated psldlition R ssosiatath itaferi sbatitchas Ak rihgnamal e redit
BaneGerp Y0EvRTRIR RV aBY e in503(2A04)endioninote)RASe don FRedR el (4, SasmATHdiaR. AVRMEPRARUSIAHAN o, |Ading
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e AL RUNANSE: EFUmATATREd  loaDs. U %ﬁ%ﬁ@%%ﬁ?ﬁ&'é&ﬁﬁ%@%‘%@ gha%%se

Y 0R0 1 amr ARG R o Shah s S et et o e conpiIRETeo L cer

OB RARGE IR OVRSIOET: 2903 ¥ HARD however AR ERRreSs desiandians fro [Q 8B4

tha‘t”AéEeoﬁé’t‘éﬁ”ﬂ’ae[{k%OQ SYRJH 9 SIS RO
o%hé ?“Lilﬂ’ olune \%fa f’ﬁ’ﬁi@%ﬁ %ﬂé‘% %‘fshrlﬁnﬁ%?‘%?

te level of t 1 &%Qg
?ﬁgﬁ %ﬁg}%ﬁlﬁﬁggﬁéﬁgﬁum ég% \:/:rzpiasonably acces-
Hohsmall éﬂ%‘@?ﬁ%t Odth E@ﬁg&% %xce lent respon-
ata

s1b'1% E'cle NS%’F?{BB%S 1%‘51@%8{{8{% SUTHAEL RS
sw&neg%ltg SES 'tthEiet S ARSI areag ({q level of qualified investments and grants
th ravr\ﬁsu ggMS 8%@% eﬁ Omén\gg}grex%resse ascgmﬂatéanuiﬁadﬁamklaggmﬁs and opportunities avail-
its com ﬁtlg sglr%(ﬁne Kss&af to M g u% §ca1n§tes able to the bank and its size andfinancialcapability(footnote27
propertles in LI Census tracts m the wau ee Fhe percent-  Thecommenter expressed concern that Associated Bank's
ages of Associated Bank's total HMDA-reportable loans originated qualified investments in the Milwaukee MSA were
for barrowers in LMI census tracts in the Milwaukee MSA was below primarily CRA-
the percentage for the aggregate of lenders ("aggregate lenders") in qualified, mortgage-backed securities and not direct
2003. However, the number of loans Associated Bank originated on grants. The CRA
properties in LMI census tracts in the Milwaukee MSA increased does not require banks to provide any particular type
of qualified

substantially from 2002 to 2003. In addition, other HMDA data
suggest that Associated Bank's lending is more favorable. For exam- CRA investments to meet the credit needs of their communities

ple, the HMDA data for 2003 indicate that the percentages of Associ- end footnote)
ated Bank's total HMDA-reportable loans originated to LMI borrow- During the evaluation period, the bank's qualified invest-
ers in the Milwaukee MSA exceeded the percentage for the MSA's ments in Wisconsin totaled more than $14 million. Exam-
aggregate lenders. In this context, the lending data of the aggregate iners stated that Associated Bank's responsiveness to credit
lenders represent the cumulative lending for all financial institutions and community development needs in the Milwaukee MSA

that have reported HMDA data in a particular area end footnote) was excellent and that the bank was responsive to those

Examiners stated that the identified needs of thecommunity(footnote28

bank demonstrated good loan distribution among borrowAssociated stated that it recently established Associated Com-

ers of different geographies and income levels muhitytExevelopment, LLC for the purpose of partnering and investing

favorably that the bank’'s market share of home purth@ffordable housing and commercial development principally in

loans to low-income areas exceeded its overall market LMI areas, including LMI areas in the Milwaukee MSA end footnote)

share in the Milwaukee MSA. Examiners noted, however, In addition, examiners found that Associated Bank had

that Associated Bank's opportunity to extend home finance an adequate level of community development services and

loans in LMI areas was limited by the small number of that the bank's delivery systems were reasonably acces-

owner-occupied units in those geographies. sible to geographies and individuals of different income

Associated stated that the HMDA data did not reflect all levels(footnote 29 The commented expressed concerns about

its lending programs designed to assist LMI borrowers and Associated Bank's

small businesses. Associated represents that it participaaerd State Bank's branch distribution in LMI and predominantly

minority census tracts in the Milwaukee MSA. A predominantly

minority census tract means a census tract with a minority population

of 80 percent or more. The OCC, as the appropriate federal supervisor

of Assaciate's sub5|d|ary banks, will continue to review Associated
Rank's branatmncetabatiatondiod dmeemnkfarahfhatiinte R A nerfor-
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Stave Bamik. As noted, State Bank received an overall
“satisfactory’ rating in its August 2002 evaluation. The
institution received a “high satisfactory” rating under the
lending and setvice tests. Examinets commended the
bank's home mortgage loan record among borrowers of
different income levels, including LMI individuals. In par-
ticular, examiners noted that the bank originated a higher
percentage of its home purchase loans in the Milwaukee
MSA te LMI borrewers than both the percentage of owner-
oceupied units and the bank's overall market share for

basis. The Board nevertheless is concerned when HMDA
data for an institution indicate disparities in lending and
believes that all banks are obligated to ensure that their
lending practices are based on criteria that ensure not only
safe and sound lending, but also equal access to credit by
creditworthy applicants regardless of their race. The Board
recognizes, however, that HMDA data alone, even with the
recent addition of pricing information, provide only limited
information about the coveredldaaakfooiME3AT Hadatahere-
fore, have fansxample, deanahaceountfardie paasifility: thakan

home purehase leans in the MSA. Examineis alse notednstituiiosenouitsashieffertmmaey attiaeiohlargery epattion fsmargii

that State Bank had a gooed distribution of delivery systems

Ladly evalified applisents baiatbetigtitutiansattract and do not

that were aceessible (o gesgraphies and individuals ebrovide Phasisferanindepandensassesamendef whethesamepplicans

different incarme levels in the assessment area.

coiadas denird sretitvasdorfact cipditwarthy . atediabisiant

Although State Bank's overall investment test perfor- Prokjenes andapreassie dabllenels wlativmiaineompdreasons prst

mance was rated “low satisfactory,” examiners charac-
terized the bank's performance under this test in the Mil-
waukee MSA as adequate. Examiners reported that the
institution’s qualified compunity development investments
included grants to 15 community development organi-
zations In Its assessment area and an Investment in a
mainority-owned bank holding company that is certified
as a Community Development Finaneial Institution
(“CDFI"™). The CDFI provided development banking ser-
viees to the eentral ity of Milwaukee threugh traditional
and non-traditional bank produets and services.

B. HMDA and Fair Lending Record

The Board has carefully considered Associate's lending
record and HMDA data in light of public comment about
its record of lending to minorities and in predominantly
minority communities. The commented expressed concern,
based on 2003 HMDA data, that Associated Bank lagged
its competitors in home rmortgage lending to minorities and
on properties in substantially minority census tracts in
the Milwaukee MSA. As noted, the Board reviewed the
HMDA data for 2002 and 2003 reported by Associated
Bank in its primary assessment areas, including in the
Milwaukee MSA and on a statewide basis in Wisconsin.

The number of total HMDA-reportable loans originated
by Associated Bank to African-American or Hispanic bor-
rowers and on properties in predominantly minority census
tracts as a percentage of the bank's total HMDA-reportable
loans generally lagged the performance of the aggregate
lenders in the markets reviewed. However, the data indi-
cate that the number and percentage of loans Assoclated
Bank originated to African Ameiicans and Hispanies
inereased in those markets from 2002 to 2003. In additien,
the number of HMDA-fepoitable loans that Associated
Bank originated on propetties in predominantly minority
census traets in the Milwaukee MSA and the bank's
Wiseonsin assessment areas mere than tripled frem 2002
te 2003.

Although the HMDA data may reflect certain disparities
in the rates of loan applications and originations among
members of different racial groups in certain local areas,
the HMDA data do not indicate that Associated is exclud-
ing any racial group or geographic area on a prohibited

fraguently Gited-fona eredit den iélﬂﬂfﬁlﬂﬁﬁ@é’ aﬂ?ﬁﬁér@ﬁbﬁm%
d8kository A lending fAIRRIRIons of ALMA R
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8bsephInthsle Ther matinng fRreoneusingc Shatnamidnstisytiae
hep&nasspd daitiensls ensing sC R A8 ated or State
FilBgRayse of the limitations of HMDA data, the Board has
considerachrthsis faiRe ARt iyA anskifakamAntaK e et
pihendnformatipha el uding EXAMIRGEA TEROSIS: RETRREE
ViR AR proval Hakionswel earmplianss Byniberepiesidiaty
deRoRLanY, 3pAdenANgringtit QD of Assaciated with dait
nd10% 183 sEXARUOGT 90480400 LiRsianMe, ¥ItRTieAS
oh prplicarigdfale gading: laws, inole sxaminptiens £ fhe
ﬁg&% Efgl){S Bsﬁﬁﬁtéi’\%&ﬁgtéf’éh‘%?arﬁx Iﬁf@ﬁ@&%@l%eﬁ%
Fé A‘f bank management. The bank stated that it moni-

tor h@o%ga‘ﬂgn%@ob ”déB%téiﬁc‘Hﬁ%ﬁﬁ%Pﬁ%ﬁequ% E?t‘“’rﬁns&S?ﬁ

E%I’E o ofol@%ka ssogi te % éﬁnﬁm ﬁ”}%

col H}Sht@&f"?@eg{éé% .Assouated represented
%ﬁ%? aur, lending, somplianee. PYR" 8l ASReet
9 tther 1nfos%e\1’t'1c§r§ and | ln&eie(?{ erwrltmsg 3tan§a§g
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XCep
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tigns t %d%ég\{rr?:ag stan cggée%?ﬁstsb% %\Zir%lé% ' Y
@r;&goi‘b o e i s %‘ﬁ?gﬁségeﬁ%t gjgtmﬂg%%a-
e e S

|mtp eme%lc]i at é?ate Bank.
I\éDA data in light
ECOV

Board alé%qa considered
?MSZOI’[F rqnf nce
er-in ormatlon gl € programs described

oV, and he over erform nce re ds of the subsidi-
iﬁ’ 2 %ac"%? %I?‘% 5 "S&SFO
E%Pé’s"tt SRRSO 6 %t ﬁ&?%

H%?ﬁ’s“%{}g%cﬁ%" it b?ﬁ&%%%&%%v& SHPNeRTS “fl%

(é‘ﬂmlgl%%tﬁ]}:ﬁ:ﬁﬁw%g ont € proposal, and confidential super—
OontlusioiornaCRA Hdrorbaned nRegorilkat the proposal
Wiealld oexpramab Gerefvailaboagidenddastyhetherskang qeord;
imthudingsespines tf thaminativarobhbtaRrR Ravkoidsloflihg
iostéstionex ransled chr i ravadi SR Ploné tied by . Besociaind
vonmenentf teeetutideoretive gy apobdhr alet aeaticlen tids suped
visory information. The Board notes that the proposal
would expand the availability and array of banking prod-
ucts and services to the customers of State Bank, including
access to expanded branch and ATM networks. Based on a
review of the entire record, and for the reasons discussed
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above, the Board concludes that considerations relating
to the convenience and needs factor and the CRA perfor-
mance records of the relevant depository institutions are

represent approximately 8.7 percent of market deposits.
State Financial operates the 14th largest depository institu-
tion in the market, controlling deposits of @pproximately

consistent withapppoveh(footnote31Thecommentedrequestedthatthe $26.4 million, which represent approximately 1.6 percent

Board condition its approval

of market deposits. After the proposed acquisition, Asso-

8]‘0 ’t%el*  RFO osal on Associated Bank's making certain lendingciseedig@ould remain the third largest depository institu-
community reinvestment, and other commitments. As the Bagsd pieMe market, controlling deposits of approximately
gusly, has %ﬁg'%n%%h%n a{’é}f'%@n mlff demonstrate a satisfa@psy.5 million, which represent approximately 10.3 per-

corcpl% pgr{o

yndlesBrard or the Federal Reserve Bank of Chicago,
Baspd parsthinfesegaipaeaduatoths. facts of record, the

Boprd diaieidete i m8dattiab tiGoarphicati atrebawtd Sepand
Berepy2ix)spproved. In reaching its conclusion, the Board

has considered all the facts of record in light of the factors
thatotihg $oF eajH Hab it aCRANSEIEGe8MEpan Ve BEhGi Gt Feldie
BoarddsCapprovalHespebificatly Komditioned on compliance
by Associated with the conditions imposed in this order
and the commitments made to thROB&XE DIRYVcHREERSION
with the application. For pufpesegyotfetiigiaiotion ihndeard
ditions and commitments are deemed to be conditions
imposed in writing by the Board in connection with its
ﬁmﬂm@md decision herein and, as such, may be enforced
in proceedings under applicable law.

Maig: BHARBREIRmaRY not be consummated
before the fifteenth calendar day after the effective date of

mh%gﬂégm%t&iegamf@mﬁmghs after the effective date
of this order, unless such period is extended for good cause

Waltherhoawdiseensive Federal Reserve Bank of Chicago,
acting pursuant to delegated authority.

ASRCRASH dfethfeda dntfdGanEaoaepaEiesHY tnSERIEBN
Re i #aPRet, controlling deposits of $141.1 million, which
Voting for this action: Chairman Greenspan, Vice Chairman Fergu-

son, and Governors Bies, Olson, and Kohn.
g) RT DEV, FRIERSO
Deputy Secretary of the Boar

Wlt 0U ré‘éahce N plagstosf market deposits. Nineteen depository institutions

Of U re ac e alp hcan usm a CO ntly ug;%lﬁd thathain in the banking market. The HHI would
r ba ' reg @8BS 28 points, to 971.
f&& gﬁﬁ &ﬁ. gefo f% rg o commi
el % e To nto- Iiimois
rﬁga ?S %"?@ iy Mo
Bancorp, 91 ¥ Pﬁlg‘é I firy E % ; . L

tion, 91 F APBe 40 aﬁo(gﬂ g{:}%& Associated operates the 42nd largest depository institution
Co.. 90 Fed¥} éﬁ‘ﬁb"s 1@9&“@0 ?,E‘,f Gk this a0, dF, Gt in the market, controlling deposits of $484.9 million, which
cases, 1%&;51 éiSEEFHH??B ?ﬁ%e Lo &rﬁfﬁﬂi AR represent less than 1 percent of market deposits. State
performancé Fé?ﬂ@eﬁfé?‘fh@" ol Financial operates the 58th largest depository institution
cant has in plaﬁﬁ%lgér%dtﬂs %qtq?éﬁ&%ﬂtgsc%ﬁ’a%%mﬁﬁ?ﬁ in the market, controlling deposits of approximately
when theBYR%5 gwérm%r B216 448 the convenience and $323.5 milllon, which represent less than 1 perceat of
needs factor. In reVfif ‘fﬁﬁﬂréréﬁ RRIAYDY, ARSoMateeihepdg  Market deposits. After the proposed acquisition, Assocl-
factor AFOBJAF ‘ﬁﬁ‘I’é]P frsviananesshprdieqitgaieeyl  ated would operate the 33rd largest depository institution
performance rgiera ?rd%éa&ba}%f?ﬁ%agomfpiaé@fdhﬁ@éieﬁ{%ﬁéatﬁ In the market, controlling deposits of approximately
Abis Srdes AR LUHIR O SEhIs FRended for good cause  $808.4 million, which represent less than Lpercent of mar-

ket depesits. One hundred and eighty-seven depesitery
institutions would remain in the banking market. The HHI
would remain unehanged at 751.

Moderately Concentrated Banking Markets
Milivaukkee, Wiiscansin

Associated operates the fourth largest depository institu-
tion in the market, controlling deposits of $1.7 billion,
which represent approximately 5.1 percent of market
deposits. State Financial operates the 15th largest deposi-
tory institution in the market, controlling deposits of
approximately $445.7 million, which represent approxi-
mately L.3 percent of rnarket deposits. After the proposed
acquisition, Associated would rerpain the fourth largest
depesitory institution in the market, controlling deposits of
approximately $2.2 billion, whieh represent approximately
6.4 pereent of market deposits. Fifty-four depesitery insti=
tutiens would remain in the baRking market. The HHI
would inerease 13 peints, te 1,772.




Legat]l Devetdpperaars 513

Capiitd] One Fimaresdfi! CQgppordtion
Melloamy, Wingfmia

Order Approving the Merger of Bank Holding
Companies

Capital One Financial Corporation (“Capital One"), a
financiadl holding company within the meaning of the Bank

Holding Company Act (“BHCAALY(fodtmotedhintdtSC 1842,

Bushrd’s approvalfantdete)section 3 of thes BddUestad ! the
Baprits HappravalConsentrentioilideofidts dBH Gs Atididio
acgubrenidj bt terGior phicational " Bilgr nia TINBO jis sotisidif
NywbhankeardsiiasnigiaiNational Bank ("HNB'), both of
NeMoGeteats theupsispadfivotniedibenniaisafiransiatinlding
opportunity to submit cERMRaMY that obfess aiangeed

lately  $80.1 billion (including pro forma accounting
adjustments), and would control deposits of @pproximately
$43.6 billion, which represent less than 1 percent of the
total amount of deposits of insured depository institutions
in the United States.

Intenstatee Axnalysis

Section 3(d) of the BHC Act allows the Board to approve
an application by a bank holding company to acquire
control of a bank located in a state other than the home
state of such bank holding company if certain conditions
are met. For purposes of the BHC Act, the home state of
Capital One isWigginagfoaind ldH¥baskhaldisdcampanyisheme
stateristhe state in which the

financial prodygts aeddsenvieesishrouglyiis haokand nenharkisubsidis
aries, includingdwesufisigiaries ihat engage iBseeunities updenmiting
and brokerggg,ashiviigs:aneLinsEANCe-agRRCY iactiMities undersees
tion 4(k)(4)yeftheBh Aok Capital BPrPARROSES to acquire those
non- bankmg susidiacies and engage Qoimactivitiesdisted ip sag:
tion 4(k)(4)(A)rér) 9f3he BGAGL (RUrsHaNt 1eosetiR ik 3ne:
post- transactlgﬁﬁggfpei@rgggdw@%f sagtian 22584 0f.Req rthe states in which the bank is chartered or headquartered or
12USC.§ r(5D5 12 GhR 2268 Aftshe B branchypedehd. €oi8id84H4)-(7) and 1842(d)(1)(A) and
of this propesaldaritalPne intends i operate viNR.as asybsidiany (d)(2)(B) end footnote)
hapk en notedilen Allen, and Capital One, F.SB. SeBiash® o thel BIIRWARK Hh8nfpets (AE BoAd fringlugiova
(Notisp o) hgcproppsal, affording interested persons an TRYISWroh JeIPvRA wiriR] Htatuietn heBRAEBAsy that BU
OPPAFMMLY, WitSURSIAl COMBARGedNdHsPREDT PABHIRIE ROMEHHRAANQS GNalifertiaiey 269 HRIHBPoFHATIREANRH o 385t
(F%dredersy Regulsh, 24(79656RA0BRLCTNAHEN Ry 6&'%%9 HamHDioh e BB G A Bh e ShindhispaseRiaeingig gy -S.C.
ﬁ%m@ﬂtﬁﬂmﬁqéxwfﬁ%da@ta@% Beafi-basncoRRipeEe; Bt rohibits the %M@%}@Oﬂl@ PRAFQEU AL (B
RioPgsphiABE, albtﬁ%%‘@@f&‘ésé%‘ielg@ tﬁ‘aﬁ'gf“p%k%l’?t faptars ‘E R BNk isaslepratslys cantialized and AdedyapRl

toshdepesits abalbwubsidiaryabanks efdheicompanygvere the largest
iy ck, 4966 ar dhedate@awhishibgraonneany hegame a bank
beldingisompanyiwhicheverisdaten d2uh&(edihtdl(0)(4)(C)
aaafortnote) ane YV ia docaiednit lrotisiaddse In light of
anditexaadieotroresbatputposesnfsactiopighitedoasdapprove

the proposal under section 3(d) of (1RORgiders@ bank to be

Y sRage
ﬁ?{aioﬁﬂdﬂrﬁeﬁf'% th k@f%ﬁ%ﬁr&ftde ository institutions deff%?@\@h@%@ﬁl%'%ﬂﬁ@@ﬁﬁfe@geﬂq@ %%tfs@cﬁﬁﬂg %g{a{gg
in GAR1EH, 00 11D, ofal PRTSAlIARIeTTRTER, Qb AMREAITOr e mIVMTLARIOLAIAINe fsauied )p@BEHPanéaiWe law (v
stho Rl Lsoﬁ%ﬁﬁlg deIRRStsURPRI A ATGR: ey, SR RIHTREIBNA e REgecs QsbRuldfantrol
s ?ﬁ HIHisdRL B%%ﬁa%%@ﬁﬂfﬂ%ﬁo&éﬁé@ ing o B30, pefceRti AbtaRdtRkARHNL AL deResiisofiniuiad
5% c?sr?o 9 ¢ % the st NB als eposg(gm ions,in ggg\)galted States and less than 30 percent of
%@ % 39 @ﬁ%% %% - gjglrasseis waﬁ Aenasits abmshred dsasitgry jostitytiaps inFexas
i@ ?& Corolida SR CIE OGRS SR dONGLUBPHEAS

Ban Com nl%tf a@ btg Ifts on ]’(prlft tancon g%r@magan%g}egrolﬁ)ﬁ%g@o note)pli
Ig%\ndzg? NS NSUre Eslr%ylr fl%#n tﬁs |e I?f?élsr eor?srf)el tljgjfd)posa under sec FR%%%E?@&%&QQHQ@POH’C%% %_
gepor e&)ndshonoztfhdc MCOME ¢ or&l'ﬁrlﬁ%lnangpaﬂf{leport it

controlling deposits of

SOI’

Ban?(lng resources 1 any

eﬁaﬁ’t %{%%ﬁ&% BRohBAS SREBSLIEVE SREGPrate

approximately $25.9 billion. Capital One operates two
subsidiary depository institutions in Virginia: Capital One
Bank ("COB'"), Glen Allen, and Capital One, F.S.B.
("COFSB"), McLean.

Hibernia, with total consolidated assets of approxi-
mately $22.2 billion, is the 50th largest depository orga-
nization in the United States, controlling deposits of
$17.7 billion, which represent less than 1 percent of the
total amount of deposits of insured depository institutions
in the United States. In Louisiana, HNB is the largest
depository institution, controlling deposits of $12.4 billion,
which represent 22.4 percent of the total amount of depos-

its of insured depository institutions in thestate(footnote4State

ranking and deposit data are as of June 30, 2004. In this
context, insured depository institutions include commercial banks,
savings banks, and savings associations end footnote)HNB also
operates branches in Texas and two mortgage loan produc-
tion offices in Mississippi.
On consummation of the proposal, Capital One would
become the 23rd largest depository organization in the
United States, with total consolidated assets of approxi-

F S VADARPERAY result in a monopoly or would be
in furtherance of any attempt to monopolize the business of
banking in any relevant banking market. The BHC Act also
prohibits the Board from approving a proposed bank acqui-
sition that would substantially lessen competition in any
relevant banking market, unless the Board finds that the
anticompetitive effects of the proposal clearly are out-
weighed in the public interest by the probable effect of
the proposal in meeting the convenience and needs of the
community to beserved(footnote812U.S.C.81842(c)(1)

end footnote)

Capital One and Hibernia do not compete directly in any
relevant banking market. Based on all the facts of record,
the Board has concluded that consummation of the pro-
posal would have no significant adverse effect on competi-
tion or on the concentration of banking resources in any
relevant banking market and that competitive factors are
consistent with approval.
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Financiad], Managgeiakl, and Supemvisoryy Conssitterations sory experiences and those of the other relevant banking
agencies with the organizations and their records of

Section 3 of the BHC Act also requires the Board to ~ compliance with applicable bankinglaw{footiatpithl One,

consider the fiinancial and managerial resources and future ~ !liberniheaomuhesitesalssidpposedcpositopgsahbesationews

prospects of companies and depository institutions 'eporisidbladswisslancinvestigaiondinaeitaken bysheohintosy

involved in the proposal and certain other supervisory  Ceiital @idinnghots aod Wgsicviigitiadniibeprogspective slaids

factors. The Board has carefully considered these factor§elalindioiGapiiapGinels mankigléngeoft i @redts wandsingss investiga-

in lght of all the facts of record, including confidential UONS ddsawsitnarapentiog antl reveraotiveluenched aendlsion;

reports of examination, other confidential supervisory 2ndlibecenianbeen nediedinAliBoofdiabitudamage, obwwiaag-

information from the primary federal and state supervisors G0In@idibeselaghes. Thakoaia hasiconauticannitidbeiselevaoustate

of the organizations involved, publicly reported and other  AwdiofiliasahausihesesmattersanaanHiLandAYE i s19utorihase

finarcinll information, infermation provided by Capital MRPOSAP siperdsnivpiacessBopRsHaN underihe RHG et

One, and public comments Feceived oR thensrpasal(footnotey  supOMIRkaey infertaee il fnthalBIBCORBe courts to resolve any

The commenter reitaratediits:conceroahouh Capitatioingsdpbhys I|t_|gat|o_n pertaining to these_ matters end fgotnotz_a) Cgplt_al One,

ing efforts inthe.Mirginia legislaturs raised inia peevdous application  CIAGIAenRRCuAiR e BURSTARIAERRABIATY institutions are

by Capital QngiiS68 ﬁﬂh@b%%i%ﬁ'ﬂﬁﬂﬁi%@ﬂ(rﬁgréﬁ%tﬁof ral cons'ldered Yvell manage_d. The Bqard also has congldered
Reserve Butllstimd (3(20Qk-A 9158 Brard praviqusly.nefsde sHah Hﬁﬁ%ﬁ@@ﬁ ﬁé%l@ﬁ%g(ﬂrdﬂwf%%"ﬂwﬂ%? @f@gﬁ%ﬁﬁg})ﬂ%z

matters grsQutaide dheilimiedstatutopyfacton thatiheBoaidhis Bigal§ RYOBGSHEANRNATANIALE AICCEHRRIY IHMAL Pr

authorized to considerwhﬁ;&rgy&\g%g gﬁ&gppﬂggggﬂ’ undas sheiBHS The commsird alse sxrressed CORRATMANRYDESRAPEY

Act. See Westero Bangshiaress 1nc.yBoar pliGaverpass. 480, 2"t o8 evihcomplatililrdiby e e ities apd-rxehaneg

Zés%&%@&'ﬁ@! %&Pgé’r}l%&fpé}mﬁ%ce. In assessing_{ing _S Slr? nc{eﬁ%ﬁo}y-[&%%%& %E?Y&%ﬁWR@WC%@

i RARHEEIRG HRREIEh o GEi0HR T £ ERASR RIS, oL 101G eapitah Qe QRO AAADeInIasiderading

D CERAKIPE, BIOBBIAANS 5o RARIC TRVIRS: ey ATl tﬁlff‘%-??ﬁoﬁ%t%eﬁé@s%”@d@o%fr & HANSRRHAnS MG tel

g%ﬁéﬁ@ﬁ&%&% CE9RNF3H OO VB YRS Oa Bo BTt isaction slaes i hab farmgr effiGer s actiansith
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>p[AECL

et'q ﬂe.lﬁ ; :

- bl ltory, dnstituti iansiEdations against Capital One as a corporate entity or any cufrent
ggg ﬁ;@%&h@&%ﬁégg? ﬁﬁ%ﬁgﬁgvaluﬁatﬂiéo?n”é{ﬁs ST management. The SEC, rather than the Board, has jurisdic-
o1l. !

BHafiUsd

i i ] inglugi i i investigate and adjudicate any violations of federal securities
;?E?ﬁﬁﬁ%%%%i&q%%ﬁg%ﬁ% he Board has consulted with the SEC regarding this pending
i% E%%thr%a ﬁa?%ﬁ% & LEH&IE |3{Sh€&eﬁ0'}§ ﬁﬁ?&é&?pﬂﬁl COQaF;La(;n(E: r:;lclil f&()etr:‘ggz of record, including a review of
¢ ESPSHI UM IMRAIIHN TheBogibAls g Vet : ' g ;
?g%s Eff%%%%gg@ﬁ“ﬁgn &?&Q%‘%SH‘%QE% i)ga iigf‘tiﬁpaﬁt} the comments received, the Board concludes that consider-
on ] 1 i i

ummatlocp lngllidingnlts capital BPS-“on af’/set'&liaej'%’ ations relating to the financial and managerial resources

éxchange and partial ca rchase of shares. Capi ( i ati ; ;

ang eamings, prospects. aﬁi t&e imbagt o?hthe EE{%POS‘* and future prospects of the_z organizations involved in the
1 _useo?ﬂr? g TESOUTCEs 101 € cash purchase o proposal are consistent with approval, as are the other

t
gﬁséﬂ on its review of these factors, the Board finds that supervisory factors under the BHC Act.

el ar halso S cons1tcfere the Tnanageria re]; OuI‘CﬁS Convenience and Needs Considerations
g?@gagiﬁa n né"%ﬁﬁ qlent Ninangiay resources g eftect t In acting on a proposal under section 3 of the BHC Act, the

SﬁndérS]g e transaction.

&
€rnia esource§ ! ; !
BrORAsaL, [apIaL Sne ¢ ggh%e'gowe hag%%lg\%dd?ﬁe Board is required to consider the effects of the proposal on
would remain so i] sprsummation Paillﬁ%rgggpgsa “the  the convenience and needs of the communities to be served
RipROsed g'g”ggl 3P”ing%it§{gctsuﬁ%§ anaaggfg'sa?es ar and to take into account the records of the relevant insured
xaiange ang ear%'afis Sh purchdse of shares. €3 H%%Fér%? depository institutions under the Community Reinvestment

eruse%g ng fesources f??&?& tﬁg aIsIlll’p%rc ase qf " "

gons ~In addition. the Board has considered 1ts supervi-  ACt("CRA")(footnote1312U.5.C.82901etseqendfootnote)

shares. ) ] The CRA requires the federal financial
The Board also has considered the managerial resources g pervisory agencies to encourage financial institutions to

of Capital One and Hibernia and the managerial resources  pejn meet the credit needs of local communities in which

of the combined organization. The Board has reviewed the they operate, consistent with their safe and sound opera-
examination records of Capital One, Hibernia, and their
subsidiary depository institutions, including assessments of
their management, risk-management systems, and opera-
tions(footnote 10The commented criticized Capital One's and Hibernia's rela-
tionships with unaffiliated subprime lenders, payday lenders, car-title
lending companies, and other non-traditional providers of financial
services. As a general matter, these businesses are licensed by the
states where they operate and are subject to applicable state law.
Capital One stated that its business relationships with such providers
are limited to business credit-card loans or loans extended under
Small Business Administration ("SBA") programs. Any such exten-
sions of credit would be in the ordinary course of Capital One's small
business credit-card lending activities or in accordance with SBA requirements
. HNB's Small Business Lending Division extends a

limited number of loans to businesses in these industries and HNB's
commercial loan division extends credit to certain subprime lenders
subject to certain limits. HNB requires an opinion letter from borrow-
ers"counsel at the closing of each of these loans concluding that the
borrowers' loans comply with the Truth in Lending Act and appli-
Qe o G A A DL O} ala eLAC Lo G A ) cadif\ b s " [ a8
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tion, and requires the appropriate federal fiinancial supervi-
sory agency to take into account an institution's record of
meeting the credit needs of its entire cormumity, including
low- and moderate-income (“LMI") neighborhoods, in
evaluating bank expansionary proposals.

The Board has considered carefully the convenience and
needs factor and the CRA performance and mortgage lend-
ing records of Capital One's subsidiary insured depository
institutions and HNB in light of all of the facts of record,
including public comment on the proposal. A commented
opposed the proposal and alleged, based on data reported

under the Home Mortgage Disclosure Act(( MINZIBA)(footnoteifipdtfootnote 17 The evaluatieioperi@skwas from May 7, 2001, to April 28,
200sendfootnoteyhnesqityestments AUIBIdashinvessmeniorén low-

that HNB engaged in dist2ibhin&lo$280¢ atisentent fontoste)
thatHdviBl e hgageHoimel iseritpinatopetieasment of minority
individuals in its home mortgage operations.

A. CRA Performance Evaluations

As provided in the CRA, the Board has evaluated the
convenience and needs factor in light of the evaluations by
the appropriate federal supervisors of the CRA perfor-
mance records of the relevant insured depository institu-
tions. An Institution's most recent CRA performance
evaluation is a particularly important consideration in
the applications process because it represents a detailed,
on-site evaluation of the institution's overall record of
performance under the CRA by its appropriate federal

superviser(footnote 15 See Interagency Questionsand Answeod@egg@
Reinyestimeny 56 aderal Repister36,630nd R8:53m@AOHENd fo

CORpHadeiPa® an leat sHBSiNATY radRpositaty nstitedent
CRRB. pageivadnge ¢ PMisitvi By (HAING IR JBOSke BRI
SRRiBRRBHAANCR ¥ahatIBAAYY Sheakedpral Jraserye Bk
ORI Mg védResaMesfRABKY ), rafingf aORE M8t rd8BA(
CRASBeehivancR "setiRfagtiybyaiing aiednest MEeet
%rxﬂ@ﬁﬁr’ﬁ?@@AﬁM@'ES“QOO@YHWB @Jéﬁ%doﬁ ‘TEHH@(I
RIRBFYISIPRIRS AoAPIHe281FA03 1 iR wei& stise
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serwce

B. CRA Performance of Capital One

1. Capitall One Bamik. COB is engaged primarily in credit
card operations and has been designated a limited purpose
bank for purposes of evaluating its CRA performance. As
such, it is evaluated under the community development
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LMIborrowers(footnote19Thisproductfeaturedlowminimum
loan amounts of $500

to $1000 and had no minimum income requirements. Approximately
87 percent of these loans were made to LMI borrowers end footnote)

Examiners stated that COFSB's community develop-
ment lending, totaling approximately $11 million for the
evaluation period, was adequate and included innovative
lending arrangements with community development fund
initiatives, affordable housing organizations, and other non-
profit organizations that served LMI individuals.
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During the evaluation period, COFSB's qualified invest-
ments totaled approximately $81.5 million and included
purchases of qualified mortgage-backed securities and low-
income-housing tax credits, investments in small business
investrent corporations, and deposits in community devel-
opment fund initiatives. In addition, examiners noted that

The commented also contended that HNB's denial dis-
parity ratios in the Dallas Metropolitan Statistical Area
("MSA’") indicated that it disproportionately denied
African-American and Hispanic applicants for home mort-
gagelbamsffootnote22ThecommentedalsoallegedthatHNBand
The Board reviewed 2003 HMDA data repoftap gl Q08

COFSB made approximately $7 million in fiinancial gmgaged imcvserdmindiony lerting based onladigviews ahthaoriees
during the assessment period. of loans extesdestiD ANICAR-Apaerican anciblispamic boriowesmas

Although COFSB has no public offices, examineffigéded Withiviikebpianwershn 20048 T hpcammentadybasecktihis
that it provided customer-service call centers with exfah@gation o204 AAMRAdatsterived fram laanapplicatigniregr
hours and had begun to issue ATM cards to allow cusigtrs thatiitphtaings firamdINBang Capiiatnewihessdataarm
ers to access their money market accounts. Examinergdiminaryrand 2004 dataforclenders Wptheaggegatearg inahyst
noted COFSB's contrlbutions in the form of tdbliely available. Sead-veauently AskediQuestions HbrdtdhadNens

assistance and financiall expertise to a varlety of htffiagkiData

organizations in its assessment area and the communities
in which COFSB operated.

C. CRA Performance of HNB

As noted, HNB received an overall “satisfactory’ rating in
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originated to African Americans were somewhat lower
than, and to Hispanics were generally comparable with, the
percentages for the aggregate lenders. In the Beaumont
and Texarkana MSAs, the percentages of HNB's HMDA-
reportable loans to African Americans exceeded the per-
centages for the aggregate lenders in thatyear(footnote25HNB's

percentages of HMDA-reportable loans to African

. A
XU AP BN %&@% s were greater than the percentages for the aggregate lenders

_the Beaumont and Texarkana MSAs. In those MSAs, HNB's
fage of loans to Hispanics was slightly lower than that for the

were accessible to geographies and individuals ofaig@ate lenders. In the Dallas MSA, HNB's percentages of loans to

ﬁ?%ﬁﬁ)@'in@@&ﬁhﬂ%g&gsﬁéég‘rﬁd‘t areas. E

also reported that the bank's community development ser-
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African Americans and Hispanics were smaller than the percentages

for the aggregate lenders end footnote)

Although the HMDA data may reflect certain disparities
in the rates of loan applications, originations, and denials
among members of different racial groups in certain local
areas, the HMDA data do not demonstrate that HNB is
excluding any racial group on a prohibited basis. The
Board is concerned when HMDA data for an institution
indicate disparities in lending and believes that all banks

African=American applicants for home mortgageloans(footnote2ET ldnlégiaketisaritymatioeqtiaksthtuzmialeadforapartictitas  are

racial category (e.g., African American) divided by the denial rate for

whites end footnote)

based on criteria that ensure not only safe and sound
lending, but also equal access to credit by creditworthy
applicants regardless of their race. The Board recognizes,
however, that HMDA data alone, even with the recent
addition of pricing information, provide only limited infor-
mation about the coveredloans(footnote26Thedata,forexample,
do not account for the possibility that

an institution's outreach efforts may attract a larger proportion of margina

qualified applicants than other institutions attract and do

. not Erovide a basis for an indegendent_ass_essment of whether an
histo! desizfimiie et oditdaniknibtcamht
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have limitations that make them an inadequate basis, absent
other information, for concluding that an institution has
engaged in illegal lending discrimination.

Because of the limitations of HMDA data, the Board has
considered these data carefully and taken into account
other information, including examination reports that pro-
vide an on-site evaluation of compliance by HNB and its
subsidiaries with fair lending laws. Importanitly, examiners
noted no fair lending issues or concerns in the performance
evaluations of HNB.

The record also indicates that HNB has taken steps
to help ensure compliance with fair lending laws and
other consumer protection laws. HNB has a fair lend-
ing compliance program that includes a second review
of each loan marked for denial and an annual fair lending
review of its mortgage portfolio to determine whether
there are any race- or ethnicity-based disparities in lean
underwiiting.

The Board also has considered the HMDA data in light
of other information, including the programs described
above and the overall performance records of the subsidi-
ary banks of Capital One and HNB under the CRA. These
established efforts demonstrate that the institutions are
active in helping to meet the credit needs of their entire
comrnunities. Capital One has represented that it is in the
process of developing a new and comprehensive enterprise-
wide fair lending program and intends to implement a
similar program at HNB after the merger. Capital One
plans te incerperate the most effective pelicies and proce-
dures of Capital One’s and HNB's respeetive fair lending
pregrarms inte its comprehensive pregram fer the combined
institution.

E. Conclusion on Convenience and Needs and CRA
Performance

The Board has carefully considered all the facts of record,
including reports of examination of the CRA performance
records of the institutions involved, information provided
by the applicant, comments on the proposal, and confiden-
tial supervisory information. The Board notes that Capital
One’s national presence and flinancial and managerial
resources will enhance HNB's ability to service its custom-
ers and broaden its geographic reach and that HNB's
braneh banking business will allow Capital One to offer a
broader variety of produets to its customess. Based oA a
teview of the entire record, and for the reasens diseussed
abeve, the Board coneludes that considerations relating te
the eenvenienee and needs facter and the CRA perfer-
manee reeerds of the relevant depesitery institutions are
eensistent with appreval.

Conclusio
Based on trhe foregoing and all the facts of record,

the Board has determined that the a;)q_lication should be,
and hereby is, approved(footnote 27 The commented
requested that the

Board hold a ﬁublic meeting or hearing on the proposal.
Section 3 of the BHC Act does not require the Board to
hold a public hearing on an application unless the
ap%roprlate supervisory authority for the bank

to be acquired makes a timely written recommendation
of denial of the application. The Board has not

received such a recommendation from the .
appropriate supervisory authorities. Under its

re%ulationsL the Board also may, in its discretion,

hold a public meeting or hearing on an application

to acquire a bank if a meeting or hearing is necessary
or appropriate to clarify factual issues related to the
application and to provide an opportunity for testimony.
12 CFR 225.16(e). The Board has considered carefully
the commander's request in light of all the facts of
record. In the Board's view, the commented had ample

opportunity to submit its views, and in fact, the

com ehnted has, ubr(rj)itted r'tten comments that the
Board has considered carefully in acting on the

proposal. The commander's request fails to demonstrate
why the written comments do not present its views
adequately and fails to identify disputed issues

of fact that are material to the Board's decision

that would be clarified by a public meeting or
hearing. For these reasons, and based on all

the facts of record, the Board has determined

that a public meeting or hearing is not

required or warranted in this case. Accordingly,

the request for a public meeting or

hearing on the proposal is denied end footnote)

In reaching its conclusion, the Board has considered
all the facts of record in light of the factors

that it is required to consider under the BHC Act
and other applicable statutes. The Board's approval
is specifically conditioned on compliance by Capital
One with the conditions imposed in this order and

tne commitments made to the Oﬁ[’d in connection with
the application. For purposes of this transaction,

the commitments made to the Board in the application
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Section 3 of the BHC Act also requires the Board to
consider the flimancial and managerial resources and future
prospects of the companies and depository institutions
involved in the proposal and certain other suwpervisory
factors. The Board has considered these factors in light
of all the facts of record, including information provided
by Sixth, confidential reports of examination and other
confidential supervisory information from the FDIC, the
primary federal supervisor of CSB, and publie comments
received on the proposal.

In evaluating financiall factors in proposals involving
newly formed small bank holding companies, the Board
reviews the fiimancial condition of both the applicant and
the target depository institution. The Board also evaluates
the fiimanciall condition of the pro forma organization,
including its capital position, asset quality, and earnings
prospects, and the impact of the proposed funding of the
transaction.

Based on its review of these factors, the Board finds that
Sixth has sufficient fiinancial resources to effect the pro-
posal. Sixth proposes to fund this transaction through an
offering of equity securities. CSB is well capitalized and
would rernain so on consummation of this proposal.

The Board also has considered the managerial resources
of the applicant, including the proposed management of the
organization. The Board has reviewed the examination
record of CSB, including assessments of its current man-
agement, risk-management systems, and operations. In
addition, the Board has considered its supervisory experi-
ences and those of the other relevant banking agencies with
Geneseo, CSB, and the propesed management officials and
principal shareholders ofS¥rkifoommetaddhaBoasdreneivedmore
sidered Sixth’s plans to imifRhEEAMEERED:SUPPaEt @diihe
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tions in Geneseo and will institute similar programs in the
future-for-its operations in Salina. Based on all the facts of
record, the Board concludes that considerations relating
to the convenience and needs factor and the CRA perfor-
mance record of the relevant depository institution are
consistent with approval.
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in light of the factors that it is required to consider under
the BHC Act. The Board's approval is specifically condi-
tioned on compliance by Sixth with the conditions imposed
in this order and the commitments made to the Board in
connection with the application and receipt of all other

activities through iStream. Bank of Kenney, with total
assets of approximately $5.3 million, is the 658th largest
insured depository institution in Illinois, controlling depos-

its of approximately $4millian{footnote4Assetdataareasofiune30,

2005. Deposit data and state

regulatory approvals. For purposes of this transactianking are aveipdang Q2004 Ranking data are adjusted to reflect

conditions and commitments are deemed to be conditions
imposed in writing by the Board in connection with its
findingss and decision and, as such, may be enforced in
proceedings under applicable law.

The proposed transaction may not be consummated be-
fore the fiifteenth calendar day after the effective date of
this order, or later than three months after the effective date
of this order, unless such period is extended for good cause
by the Board or the Federal Reserve Bank of Kansas City,
acting pursuant to delegated authority.

By order of the Board of Governors, effective August 1,
2005.

Voting for this action: Chairman Greenspan, Vice Chairman Fergu-
son, and Governors Gramlich, Bies, Olson, and Kohn.

ROBERT DEV. FRIERSON
Deputyy Secvetiaryy of the Board

Orders Issued Under Sections 3 and 4 of the Bank
Holding Company Act

iTeam Comgamings, bnc.
Brook field, Wilisconsin

Order Approving the Formation of a Bank Holding
Company and Notice to Engage in a Non-banking
Activity

team Companies, Inc. (“iTeam') has requested the
Board's approval under section 3 of the Bank Holding

mergers and acquisitions completed through July 29, 2005 end footnote)

SOTRSHIHVS thg%'ﬁ@e'}%?ﬁ?ohlblts the Board from approv-
28 tho%l%ggégf RHEShRrqukifs the Paad fé81§} QPR
Al thataQulh tesulhelf, ?t@%g 8oipse it
ok”ba%l&h% g P&e@&%’l‘ ﬁi%l PR ﬁéé%efﬁg

%‘ﬁ@eﬁc% IS c?a\’r%[‘%oam” 1 rc%"i‘ﬁ el ik
BHC ctTg CBI’OIItSte Qard.from. a E Ff?g

u1siion Wou}&l 'y 14
aca‘msmor substal ntla

e f I E%czsg%ai
a e C ari h\ével % C lnterest B roSB
Ié] meetln He convenlence an
e comm nlt

C?mh egom?o % 1ns%1tu110 Berl[s)%(riafm al} the d%ae%ts 0
E%Cn 1 ek %%f.?f‘? o8 'E ca il epnsinmationar (e
R g%sgga ;@%ﬁﬁ% il 5@3%%%0@6@;3?&% e
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et o it apt
PBSo SR W@l%&%r‘ff’ﬁlﬁﬁ%‘ﬁﬁﬁ ‘(‘ﬁ% %P%Ovﬁat competi-

tEwe con5|deratlons are consjstent with approval.

inaiarl, Mamageiail, and Supenissryy CCossiisvetions

CO ora ion 0€s Nno

Section 3 of the BHC Act requires the Board to consider
the fiimancial and managerial resources and future prospects
of the companies and depository institutions involved in
the proposal and certain other supervisory factors. The
Board has considered, among other things, confidential
reports of examination, other confidential supervisory
informatien from the primary federal supervisor of Bank
of Kenney, the Federal Depesit Insurance Corporation
(“FDIC™), the Offiice of Thrift Supervision, and the Tllinois
Departinent of Financial and Professional Regulation, Divi-

Company Act (“"BHCAAtt){foosnbtelii2l. §.G51B4Rendiiogtnote}ion of Banks and Real Estate.

company by acquiring all the toobinpmiasedastk Bruiking
Boenpeyy Keynnesquitingisallnthe dvatingi Baehaof r&prdsted
thenBryarenagproktinoimder agditions i7@aI8 hameqgsted
the BBHTAAceppieyalecndar 290805)A@) (8 dnd Bighydos

In evaluating financiall factors in BHC Act proposals
involving newly formed small bank holding companies,
the Board reviews the fiimancial condition of both the
applicant and target depository institution. The Board also

Reg BlGACcTfoatnaiagigy. &ﬁfﬁﬁlﬁi’éﬂi@@)@m@ﬁ%ﬁéBﬁiﬁ’gmmebvaluates the fiimancial condition of the pro forma organiza-

activities througindiseci®Rididby 8{8)d4in ofntheiddoaras
Rei@dationj(BetaterldCMR22bR&(h) (14)endfootnote)
Notice of thelpropgadr, iffpriimgsitiecdaid peaknssing
apipwitiieniihroudinitiensubsidianh piifrated 1Mag M8eddna!
Ragigran70), IRt g MYAsCDRIIBI (2005)). The time for
filiNgtéenhets RASRATkcATtRTdimG Mirnesioss ResaREaA
ARP RSP HOrC AR At s heeRI PWRkishachis FogcRaderal
Registst (hé0 fcadesaleRRGIBETn d:@Rh420aRN 4T I
#lipg comments has expired, and the Board has considered
theappmticaiian anseneyicoranizal commenisnraesined i8
Hitied BrufReiarsieehogalioRae S ohc Rl
ct.

—ApphHeant is a newly organized corporation formed to
acquire Bank of Kenney and engage in data-processing

tion, including its capital position, asset quality, and earn-
ings prospects, and the impact of the proposed funding of
the transaction.

Based on its review of these factors, the Board finds that
iTeam has sufficient fiinancial resources to effect the pro-
posal. Bank of Kenney is well capitalized and would
remain so on consummation of this proposal. The transac-
tion is structured as a cash purchase. After the proposed
acquisition, iTeam plans to inject capital into Bank of
Kenney.

€s rve footn ote%ﬁe?lgu .S.C.8§1842
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The Board also has considered the managerial resources
of the applicant, including the proposed managememt of
the organization. The Board has reviewed the examination
record of Bank of Kenney, including assessments of its
current management, risk management systers, and opeta-
tions. In addition, the Board has considered the supervisory
experiences of the other relevant banking agencies with
Bank of Kenney and the management officials and prinei-
pal shareholders of iTeam. The Board alse has considered
iTeam's plan for the proposed acquisition, including the
proposed changes iR management at Bank of Kenney after
the acquisition.

Based on all the facts of record, the Board has concluded
that considerations relating to the fiimancial and managerial
resources and future prospects of iTeam and Bank of
Kenney are consistent with approval, as are the other
supervisory factors the Board is required to consider under
the BHC Act.

Conveniéneee and Needls (oangiliovations

In acting on the proposal, the Board is also required to
consider the effects of the proposal on the convenience and
needs of the communities to be served and to take into
account the records of the relevant insured depository
institution under the Community Reinvestment Act

(“CRA")(foblio BeblalisCHrI01piseqexidkaetatk)TbeRasrd haficAERUI

of record, including reports of examination of the CRA
performance record of Bank of Kenney, infermation pro-
vided by iTearn, confidential supervisory information, and
public comment received on the proposal.

Bank of Kenney received a “Satisfactory” rating at
its most recent CRA performance evaluation by the FDIC,
as of November 29, 2001. iTeam has represented that it
would maintain Bank of Kenney's CRA program after the
proposed acquisition. Additionallly, iTeam has represented
that after consummmation Bank of Kenney would offer an
expanded range of mortgage products, in the Kenney area
and nationwide, through a planned new rortgage subsidi-
ary. The Board received several comments from individu-
als eoneerned that iTeam might close Bank of Kemney's
office in Kenney after the acquisition, whieh, they asserted,
could cause hardship for the commumilty. iTeam fepre-
sented that it hRas ne euffent plans (8 clese Bank ef
Kennsy's office in Kenney:

Based on all the facts of record, the Board concludes that
considerations relating to the convenience and needs factor
and the CRA performance record of Bank of Kenney are
consistent with approval of this proposal.

Non-banking Akativities

iTeam also has filed a notice under sections 4(c)(8) and
4(j) of the BHC Act to engage in data-processing activities
through iStream. iStream intends to offer check-imaging
and check-processing services to merchants. The Board
has determined by regulation that fiinancial and banking

data-processing activities are permissible for a bank hold-
ing company under RegulationYYfoaindteFd2@ARA26RA(0)t-
(¢d) to comddct thefootntis)ities iranactbedandas withniie
tadhittoticaonsietcfortiehe Ragiiditizsn i aaccrd Bweerdhd brdts
Hovieatinns tseistoadtivitRegulation Y and the Board's orders
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iTeam and iwrsuhsidiatiese WRludingube RAskeraunmhsnRd
BOREBANERH Q FOSRFRRASILR RS RS ANI eI BT VRE 810
bheam and iStrRamcandtheRiigctind B8 REORASELHANRA
{iPR ARaH958 ABRPHISAR o E9A1 tBEERRIABICHA 20O Sis R
bﬁ%ﬁdaﬁﬁr@!llalﬂﬂﬁ“ fastyiceecord, the Board has concluded
thapfingngiah a0 MANRARERGOASHIETRHIANSHae TAPRISAL
@ﬁ@b@pﬁfq}’]@ AofssACtGRich involves de novo entry into

hel R5.BQardlsa, hag SareBuily sRRsidaied e &RuIRgtitive
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1oe,PaREkE i U QB KLMANh 3P FRREHIP TS 585
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eoidaioRclt 193l UY Peslits ta
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Eu Q?(ﬁbeneflts factor that it must consider under sec-

‘ff%l of the BHC Act is consistent with approval.
Conclusion

Based on the foregoing and all the facts of record, the
Board has determined that the application and notice
should be, and hereby are, approved. In reaching its conclu-
sion, the Board has considered all the facts of record in
light of the factors that it is required to consider under the
BHC Act. The Board's approval is specifically conditioned
on compliance by iTeam with the conditions imposed in
this order and the commitiments made to the Board in
connection with the application and netice. The Board’s
approval of the nenbanking aspeets of the propesal is alse
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subject to all the conditions set forth in Regulation Y,
including those in sections 225.7 and22333(¢)}(footantk10
& BoRRI1’ s2d2fHoriando r22mR®(shichentbdifidcinnie)or aarioe
theiBo arfithaathoritiedof ebeibeuskdioidoagficatiparor deroaiy
ofition sibiidiaciesitissthé tBohahKihdidirg ssmpany sy
obritplauhisidvaiiesaind tbepBoaist Evgsicecasshey pioEpkois
oo napdi BBERC WALt andl teherBeentd sy asian 0fothe o \isitns
pfsiibe hEteuddir.andr tharfuxed st Bgvationsnanthorasiis
ifistiegk thereuodefimitendpuspases dikethede actiensolidittons
piipiedand wemAdtventie MWdadaemedotinebeiononditions
imaased dndvwaidngohyaiie BoaittHn reapnBetionfordti ita
Pinstiegslimndudeeisigpplnthlasasuch, may be enforced in
procgediegsisnesh anpikatiedeVKenney may not be con-
surhiga@enBisisieNhef (BrRRkK (P Tcdfenmay dmeaX eptiHeemRep-
swmmateddzefiore Shacfifteanth sakentastday: aftenthepitesy
Hyecdataiiéz arder tBRA fieRathdftHea e PARR ey
Beecansemmaipdoleter, Hiaesshsaenmunibel aftexdhricdfesr
HY8IaH RS BRISHRIISba IS RU T AEFIP R S cXie iRk fof
g9dagausk (Yo tParReatd 0 utiechrderaluRRasasve Bank of

Chﬁf%d@f@@gm 19 drlegated sauieritve August 4,
208y, order of the Board of Governors, effective August 4,

2005.

Voting for this action: Chairman Greenspan, Vice Chairman Fergu-
son, and Governors Gramlich, Bies, Olson, and Kohn.

ROBERT DEV. FRIERSON
Deputyy Secvetiaryy of the Board

FIRMI. ERFORCERMERYT DECISIONSS ISSUHID BY THE
BOXHID OF (BZONERNORS

In the Matter of

Bricn Haovetti
Foritieer Sauss dfid Seritee Rensseaenine,
Nationae! €ity Beavk,

Elsrakind, Qhie

Docket No. OCC-AA-EC-04-68
FEimal! Dizedision

This is an administrative proceeding pursuant to the Fed-
eral Deposit Insurance Act (*the FDI Act) in which the
Office of the Comptroller of the Currency of the United
States of America (*OCC") seeks to prohibit the Respon-
dent, Brian Bonetti (“Respondent™), from further partici-
pation in the affairs of any fimancial institution based on
actions he took while employed at National City Bank,
Cleveland, Ohio (the “Bank™). Under the FDI Act, the
OCC may initiate a prohibition proeeeding against a former
employee of a national bank, but the Beard must make the
final determaination whether to issue an erder ef prohibi-
tion. 12 U.S.C. § 1818(e)(4).

Upon review of the administrative record, the Board
issues this Final Decision adopting the Recommended
Decision of Administrative Law Judge Ann Z. Cook (the
“ALJ"), and orders the issuance of the attached Order of
Prohibitiom.

1. Statement of the Case

A. Statutaryy and Regulbtoryy Frramework

Under the FDI Act and the Board's regulations, the ALJ
is responsible for conducting proceedings on a notice of
charges. 12 U.S.C. §1818(e)(4). The ALJ issues a recom-
mended decision that is referred to the deciding agency
together with any exceptions to those recommendations
filed by the parties. The Board makes the fiinal fiindiings
of fact, conclusions of law, and determination whether to
issue an order of prohibition in the case of prohibition
orders sought by the OCC. Id.; 12 CFR 263.40.

The FDI Act sets forth the substantive basis upon which
a federal banking agency may issue against a bank official
or employee an order of prohibition from further partici-
pation in banking. To issue such an order, the Board must
make each of three fiindings: (1) that the respondent
engaged in identified miseongdiiety, including a vielation
of law or regulation, an unsafe or unsound practice, or a
breach of fiduciary duty; (2) that the conduct had a speci-
fied effeets, ineluding finaneiall loss to the institution or gain
to the respondent; and (3) that the respondent's conduet
invelved either persenal dishonesty or a willful er continu-
ing disregard for the safety or soundness of the institutien.
12 U.8.C. § 1S M(&L)=(C).

An enforcement proceeding is initiated by filing and
serving on the respondent a notice of intention to prohibit.
Under the OCC's and the Board’s regulations, the respon-
dent must file an answer within 20 days of service of the
notice. 12 CFR 19.19(a) and 263.19(a). If the respondent
does not file an answer within the time provided, the
respondent waives his or her right to appear and contest the
allegations in the notiee, and Enforcement Counsel may
file a motion for entry of an order of default. See 12 CFR
19.19(¢)(1) and 263.19(e)(1). Upon a finding that ne goed
cause has been shewn for the failure te file a timely
answer, the ALJ shall file with the Comptroller and the
Board a recommended deeision eontaining the findings and
the relief seught in the netiee. I

B. Procedirad! Ristory

On February 3, 2005, the OCC served upon Respondent
a Notice of Intention to Prohibit Further Participation,
Notice of Charges for Issuance of an Order to Cease and
Desist for Restitution and Notice of Assessment of a Civil
Money Penalty (“Notice™) that sought, inter alia, an order
of prohibition against Respondent based on his cenduct
while employed at the Bank. Specifically, the Notice
alleged that Respondenit, as a sales and service represen-
tative for the Bank, diverted portions of customer loan pro-
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ceeds on thirteen home-equity loans that Respondent made,
authorized and/or booked, by issuing checks from the loan
proceeds to make payments on his own credit card
accounts (or accounts for which he was an authorized user)
and paymenits on a loan in the name of related persons, or
by depositing checks into accounts that were owned or
controlled by Respondent. The Notice further alleges that
Respondent falsified internal loan decurments to hide from
the Bank the fact that he was charging custormeis broker
fees that exeeeded the Bank's broker fee cap and gave
customers misleading HUD-1 Settlement Statements that
masked the breker fees charged. In addition, the Netice
alleged that Respendent's vielatiens ecadsed less te the
Bank in the approximate ameunt of $84,970.00

The Notice directed Respondent to file a written answer
within 20 days from the date of service of the Notice in
accordance with 12 CFR 19.19(a) and (b), and that failure
to answer within this time period “‘shall constitute a waiver
of the right to appear and contest the allegations contained
in the Notice, and shall, upon the OCC’s motion, cause the
Administrative Law Judge or the Comptroller to find the
facts in this Notice to be as alleged.” The Notice was
served in accordanee with OCC tules, via overhight deliv-
ery and first class U.S. mail. The reeord shows that Respon-
dent was also personally served en February 26, 2005.
Nonetheless, Respondent failed te file an answer within the
20-day peried ef thereafier:

On June 3, 2005, Enforcement Counsel filed a Motion
for Entry of an Order of Default against Respondent. On
the same day, the ALJ issued an Order to Show Cause,
providing Respondent until June 20, 2005, to file an answer
to the Notice and to show good cause for having failed to
do so previously. The Order to Show Cause, which was
served upon Respondent by Federal Express and first class
mall, also provides that if Respondent fails to submit an
answer and to show good cause by the June 20 deadline,
“the relief requested in the Notice will be recommended.”
Te date, Respondent has net filed any reply te the Order o
Shew Cause of answered the Notiee.

II. Discussion

The OCC's Rules of Practice and Procedure set forth
the requirements of an answer and the consequences of
a failure to file an answer to a Notice. Under the Rules,
failure to file a timely answer “‘constitutes a waiver of
[a respondent's] right to appear and contest the allegations
in the notice.” 12 CFR 19.19(c). If the ALJ finds that
ne good cause has been shown for the failure to file, the
judge “shall file . ... a recommended decision contain-
ing the findings and the relief sought in the notice.” Id.
An order based on a failure te file a timely answer is
deemed to be issued by eonsent. Id.

In the instant matter, Respondent failed to file an answer
to the Notice despite notice to him of the consequences of
such failure, and also failed to respond to the ALJ's Order
to Show Cause. Respondent’s failure to file an answer
constitutes a default.

Respondent's default requires the Board to consider the
allegations in the Notice as uncontested. The allegations in
the Notice, described above, meet all the criteria for entry
of an order of prohibition under 12 U.S.C. § 1818(e). It was
a breach of fiiduciary duty, conflict of interest, unsafe and
unsound practice, and violation of law, for Respondent to
divert portions of customer loan proceeds on 13 home
equity loans without the customers’ knowledge, consent, of
approval; falsify internal loan documents in order to hide
from the Bank the fact that he was charging customers
broker fees that exceeded the Bank’s broker fee cap; and
give eustomers misleading HUD-=1 Settlement Statements
that masked the breker fees charged. Respendent's actions
alse resulted in less te the bank in the ameunt ef apprexi-
frately $89,740.00 and fimaneial gain te Respendent, in
that he diveried lean proeeeds By issuing eheeks te make
payment 8R his ewn eredit carel aceeunts of t6 Be depesiied
int8 his ewn aceeunis. Finally, sueh actions alse exhibit
persenal dishenesty and willful disregard fer the safety and
soundness of the Bank. Aeeordingly, the requirements for
an order of prohibition have Been met and ihe Beard
hereBy isstes sHeR an order:

Concllssiom

For these reasons, the Board orders the issuance of the
attached Order of Prohibition.

By order of the Board of Governors, this 20th day of
September 2005.

Board of Governors of the
Federal Reserve System

JENNIFER J. JOHNSON
Secvetaryy of the Board

Gidéer of MRrdhinition

WHEREAS, pursuant to section 8(e) of the Federal Deposit
Insurance Act, as amended, (the “FDI Act”) (12 U.S.C.
§ 11818(e)), the Board of Governors of the Federal Reserve
System (“the Board”) is of the opinion, for the reasons
set forth in the accompanying Final Decision, that a final
Order of Prohibition should issue against BRIAN
BONETTI (“Bonetti”), a former employee and institution-
affilliaed party, as defined in section 3(u) of the FDI Aect
(12 US.C. §1813(u)), of National City Bank, Cleveland,
Ohio.

NOW, THEREFORE, IT IS HEREBY ORDERED, pur-
suant to section 8(e) of the FDI Act, 12 U.S.C. §1818(e),
that:

1. In the absence of prior written approval by the Board,
and by any other Federal fimanciall institution regulatory
agency where necessary pursuant to section 8(e)(7)(B) of
the Act (12 U.S.C. §1818(e)(7)(B)), Bonetti is hereby
prohibited:
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(a) from participating in any manner in the con- against a former employee of a national bank, but the
duct of the affairs of any institution or agency specified Board must make the final determination whether to issue
in section 8(e)(7)(A) of the FDI Act (12 U.S.C. an order of prohibition.

§ 1818(e)(7)(A)), including, but not limited to, any iimsured Upon review of the administrative record, the Board
depository institution, any insured depository institution issues this Final Decision adopting the Recommended
holding company or any U.S. branch or agency of a foreign Decision of Administrative Law Judge Ann Z. Cook (the
banking organization; “ALJ"), and orders the issuance of the attached Order of

(b) from soliciting, procuring, transferring, at- Prohibition.
tempting to transfer, voting or attempting to vote any
proxy, consent or authorization with respect to any voting

I. Stat t of the C
rights in any institution described in subsection 8(€)(7)(A) atement ot the L.ase

of the FDI Act;
’ A. Stattirtoyy andl Reguldtwoyy FRaanwwork
(c) from violating any voting agreement previously v egitdtoyy
approved by any federal banking agency; or Under the FDI Act and the Board's regulations, the ALJ

(d) from voting for a director, or from serving or is responsible for conducting proceedings on a notice of

acting as an institution-affiliated party as defined in sec- charges. 12 U.S.C. § 1818(e)(4). The ALJ issues a recom-
tion 3(u) of the FDI Act (12 U.S.C. §1813(u)), such asan 0 geq decision that is referred to the deciding agency

officer, director, or employee in any institution described in together with any exceptions to those recsmmendations

section 8(e)(7)(A) of the FDI Act.” , filed by the parties. The Board makes the final fiindings of
2. Any violation of this Order shall separately subject a5t gonclusions of law, and determination whether to
Bonetti to appropriate civil or criminal penalties or both  jgga an order of prohibition in the case of prohibition

under section 8 of the FDI Act (12 U.Ss.C. § ]1818) orders §@ught by the OCC. Idu, 12 CFR 263.40,
3. This Order, and each and every provision hereof, The FDI Act sets forth the substantive basis upon which
is and shall remain fully effective and enforceable until a federal banking agency may issue against a bank official
expressly stayed, modified, terminated or suspended in o1 omnjovee an order of prohibition from further par-
writing by the Board. ticipation in banking. To issue such an order, the Board
. B o must make each of three flindings: (1) that the respondent
This Order s'hall' become effective at the expiration of 30 engaged In identified miscondicty, including a violation
days after service is made. . of law or regulation, an unsafe or unsound practice, or a
By order of the Board of Governors, this 20th day of  paaen of fiduciary duty; (2) that the conduct had a speci-
September 2005. fied effect, including financiall 10ss to the institution or gain
to the respondent; and (3) that the respondent's conduet
Board of Governors of the  jaygved either personal dishonesty er a willful or centiny-=
Federal Reserve System  inq disregard for the safety or soundness of ihe institution.

12 U.S.C. § IBIK@M(A)=(C).

JENNIFER J. JOHNSON An enforcement proceeding is initiated by filing and

Secvetaryy of the Board  oring on the respondent a notice of intent to prohibit.
Under the OCC's and the Board’s regulations, the respon-
dent must file an answer within 20 days of service of the
In the Matter of notice. 12 CFR 19.19(a) and 263.19(a). Failure to file an
o o answer constlitutes a walver of the respondent’s right to
Walter C. “Chartike” (ttevitend, ) contest the allegations in the notice, and a final order may
Formeer Diirctoor and Seviarr Vice Pressitient, be entered unless good cause is shown for failure to file a
First! Natitoali! Bk, timely answer. 12 CFR 19.19(c)(1) and 263.19(c)(1).
Luliiiockk, Tewas
Docket No. OCC-AA-EC-04-47 B. Provacdatil Fiistory
. . On September 16, 2004, the OCC served upon Respon-
Fiinall [Mevigion dent(foatbte icSenticE biitheinitial Neticerand evieryrothibrdtiocument

served on
This is an administrative proceeding pursuant to the Fed-  Respondent by the ALJ or OCC Enforcement Counsel was effected by
eral Deposit Insurance Act (“the FDI Act”) in which the  geryjce on Respondent's counsel rather than on Respondent person-
Office of the Comptroller of the Currency of the United )|y Contrary to OCC rules, Respondent's counsel did not file a notice
States of America (“OCC™) seeks to prohibit the Respon-  of gppearance pursuant to 12 CFR 19.6(a)(3). Accordingly, at least the
dent, Walter C. “Charlie” Cleveland (“"Respondent”), from jnitial Notice should have been served on Respondent himself, rather
further participation in the affairs of any fimancial instl-  than his counsel. See 12 CFR 19.11(c)(2). In cases of default, it is
tution based on actions he took while employed at First  particularly important to ensure that service of papers meets the
National Bank, Lubbock, Texas (the “Bank™). Under the  minimum standards of due process. While the Board is concerned about tt
FDI Act, the OCC may initiate a prohibition preceeding notice procedures followed in this case, it concludes that in
light of Respondent's counsel's participation in the case on behalf of
his client, the minimum requirements of the Rules and of due process
have been met. See Mullane v. Central Hanover Bank & Trust Co.,
339 U.S. 306, 314 (1950) (notice must be reasonably calculated, under
all the circumstances, to apprise interested parties of the pendency of
() Tt (¥ H 5 A< AR (TR e
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Cease and Desist and Notice of Assessment of a Civil
Monetary Penalty (“*Notice™) against Respondent based on
his conduct while employed at the Bank. On October 15,
2004, Respondent through counsel filed an answer to the
original Notice (“Answer™), along with a timely request
for a hearing on the civil money penalty.

On February 28, 2005, the OCC served the First
Amended Notice of Charges for Issuance of an Order for
Prohibition and Notice of Assessment of a Civil Money
Penalty (“Amended Notice”) upon Respondent. The
Amended Notice repeated allegations made in the original

proceeds of the loan, totaling $14,892, which he converted
to his personal use, applying the bulk of the proceeds
toward the closing costs on his personal residence. Respon-
dent made cash payments on the loan until his departure
from the Bank, thereby concealing the loan from the named
borrowes. Respondent additionally instructed Bank per-
sonnel not to send letters regarding the loan to Raintree,
and on at least one occasion personally removed mail
addressed to Raintree from the Bank's outgoing mail,
Over a month after Respondent left his position with the
Bank in June 2004, Mr. Baxter responded to a Bank

Notics:(foatid ZBecauseibmmationdoe datholidsiedseiigolaly on the communication regarding the Raintree loan stating that

ablegations o Raintree Investment, Inc. (the “Raintree

he was unaware he had a loan at the Bank any longer. A

newdy made indhenfmendedNoticesdiie Board Alepsined consigergnyrdered by the Bank determined that some of the
olothe-alhegiations imtbeariginali Notice tritstdatRexination endfentnséelring the loan had been sold, with no record of

dent to fAdded RewwsHbsiehiive(altrgatians relating e
Fadmrénesl loGoRatiTee cdnvastnre At wiiver (Tehis Radhtres
ko) arrd & osuahthanal Rigehiodl. PreaBiiiemhdemended
Waticerrtidadtordhect wendged NtCedige BothRasRoRt
dentvdey, filgopacarsweguuiieln 29 daws andreaspadetad
ERIER TIORIG WG| Fap B §1@ NRiYREwRE hisidi e
2pPaay ﬁgﬁ&pntest the allegations. The Amended Notice
wag)senveskdn aggorauies, WithidhecRfefr rdeuRyePVAIBION
NEHYBEY fof IBRARYT® 1 el L_@?EP&: of_”D%@ﬁﬁltoi gﬁﬁ‘wm%ﬁs
aeHesedn Renpredefodailsd A filgs8d s WRtY IHI8nERe
€%y RSHAY- that although Respondent was not in default
as Qﬁthy@ﬁ indENA90S, sikhfacems @fle@%ﬂ%@éw&l% it
Metiay, fore ERton OF AN dIEhoh LT L 2aaifsk RasRats
ﬂ?@tre%@f%ﬁgl@t. 2pe. Al Ldsaueed REPIRHR SO
SsE 2noung Ihat alioygh, RespORGem WamBRkdn dedeilt
asJodherQuio Al NOliRe: FIRCRRENAY fild AD apSwEnIgyE:
Menevra!legdtions pondone e hasisiinuadsfauliigranting
BadPS S ROUI 00 QST RIR YATEA RERROR Rl until

April 22, 2005, to file an answer to the Amended Notice

Endﬁ)l SW&'Xn%OdLCOa&'ﬁe for having failed to do so previ-
ously. el'o date, ﬁespondent has not filed any reply to the

¥iden 0 Show Gause, ananawsied e AMAnPd,NaiGsior
e Afbissde PN Brask.anayss e Réspéndentoass 35sbAMY
ieaRaonficer vresannt.cdnsed tRaimaak " Yo ThenPosddan
of Raintres imbassredhBapier, Rrepetrdeny’s Tahopriitant
Brespaindeset islRuseetbdaxtay sespbidedPectache Tinstdat
Piesponpenty afss wang dhes lvasteR espiredbrie dapked rigstdisr
thesprbjreityiesestiiingheh R dvaineRbspon dent ifgidied-rolatisd
biasg misBimkresBimihe RBXnocions cani¢a GaSiceumdhees]
Reaspotdsin klsoBisne vefd Divectorshierts deckeamindhs

the sale in the Bank's loanfile¢footnote3Mr.Baxtersubsequently
paid the balance of the loan end footnote)

II. Discussion

The OCC's Rules of Practice and Procedure set forth the
requirernents of an answer and the consequences of a
failure to file an answer to a Notice. Under the Rules,
failure to file a timely answer “‘comstitutes a waiver of
[a respondent’s] right to appear and contest the alllegations
in the notice.” 12 CFR 19.19(c). If the ALJ finds that no
good cause has been shown for the failure to file, the judge
“shall file . ... a recommended decision containing the
findingss and the relief sought in the netice.” Id. An order
based on a failure te file a tiraely answer is deemed to be
issued by consent. /d.

In this case, Respondent failed to file an answer to the
Amended Notice despite notice to him of the consequences
of such failure, and also failed to respond to the ALJD's
Order to Show Cause. Respondent’s failure to file an
answer constitutes a default.

Respondent's default requires the Board to consider the
new allegations in the Amended Notice as uncontested.
The new allegations in the Amended Notice, described
above, meet all the criteria for entry of an order of prohibi-
tion under 12 U.S.C. § 1818(e). It was a breach of fiitluciary
duty, conflict of interest, unsafe and unsound practice, and
violation of law, for Respondeat to: fail to remove himself
from approving the Raintree loan rmade to a farily mem-
ber; administer the loan while acting as trustee for its
collateral; and fail to disclose his interest in the insider loan
to the Bank and to OCC examinets. He reeeived inancial
benefit from the lean by using proeceeds of the loan for
¢lesing eosts en his ewn personal residence. He demen-
strated both personal dishenesty and willful disregard fer
the safety and seundness ef the Bank By purpesefully
withhelding infermatien abeut the Raintree lean frem the
named berrewer's prineipal, with the effect of hiding frem
Mt Baxier the faet that Baxier had an outstanding 1ean at
the Banlk; and willfully interfering with the Bank's commuy-
Rieations with & Berrewer regarding the Berrower's obliga-
tien ts the Bank:
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(d) from voting for a director, or from serving
or acting as an institution-affiliated party as defined in
section 3(u) of the FDI Act (12 U.S.C. §1813(u)), such
as an officer, director, or employee in any institution
described in section 8(e)(7)(A) of the FDI Act (12 U.S.C.
§ IBISENTHA)).

2. Any violation of this Order shall separately subject
Cleveland to appropriate civil or criminal penalties or both
under section 8 of the FDI Act (12 U.S.C. § 1818).

3. This Order, and each and every provision hereof,
is and shall remain fully effective and enforceable until
expressly stayed, modified, terminated, or suspended in
writing by the Board.

Accordingly, the requirements for an order of prohibition have — . . I
been met and the Board hereby issues such an order. As notecLaj[i)l?J'\?e(,)rder shall become effective at the expiration of
(footnote 4 See footnote 1 end footnote) thirty days after service is made.

the Boafrd d“ec_ts OCC Enforcement Couns?, to seglﬁ_the_ By order of the Board of Governors, this 17th day of
order of prohibition on Respondent personally, by de |ver|ngArugust 2005
> d £ .

to his last known address, in addition to service on his counsel.

Conclusion
Ft?r theae (5835()”? Ft)he qu%_rd orders the issuance of the Board of Governors of the
aftac r of Prohihition.
By order o% tﬁe Boardh o? Governors, Federal Reserve System
this 17th day of August 2005.
Board of Governors of the Federal Reserve System JENNIFER J. JOHNSON
JENNIFER J. JOHNSON Secretary of the Board
Secretary of the Board Secretary of the Board
Order of Prohibition .
WHEREAS, pursuant to section 8(e) of the Federal In the Matter of
Deposit Insurance Act, as amended, (the "FDI Act") In the Matter of

12 U.S.C. § 1818(e)), the"Board of go_vernors of the Jean Pevrelevade,

ederal Reserve System ("the Board") is of the opinion, ~ J¢ rmgr%%?olfiﬁﬁ?on#ﬁﬁlia&ed g“r)lfv 0{ Credit Llyonnais
for the reasons set forth in the accompanying Final DecisionA former  institution-affiliate arty” of Credit Lyonnais
that a final Order of Prohibition should issue against 3-041-CMPI

WALTER C. "CHARLIE" CLEVELAND ("CLEVELAND"

a former employee and institution-affiliated parg/, 03-041-B-I
as defined in section 3(u) of the FDI Act (12 U.S.C. § 1813(%2,—041-13-1
RO THE R OB IT 1S R EBY DRDERED t costion
y , , pursuan ; Moti  Inter v Revi
8(e) of the FDI Act 12U S.C. § 1818(e),that DA ation on Motion for Inerlocutory Reter
1. In the absence of prior written approval by the Board,
and by any other Federal financial institution regulatory Background
ac};ency where necessary pursuant to section 8$e)(7)_(B) Background
of the Act (12 U.S.C. § 1818(e)(7)(B)), Cleveland is This issue arises out of an enforcement proceeding brought

hereby prohibited: by the Board of Governors of the Federal Reserve System

(a) from participating in any manner in the conduct the “Board’) against Jean Pevrelevade (the “Respon-
ot) the affairs of any Institution or a%ency specified in (ent")) the 1)F)or ngier chiof exegutive ofﬁiéer of Cfe dit
section 8(e)(7)(A) of the FDI Act (12 U.S.C. § 1818(e)(7)(A >

including, but not limited to, any insured depository yonnais. In a Notice of Charges against Respondent, the
institution, any insured depository institution ho!dlng _ Board alleged that Respondent engaged in violations of
company or any U.S. branch or agency of a foreign banking the Bank Holding Company Act in connection with Credit

organization; i . (Soenla foc 0
(b) from soliciting, procuring, transferring, attempting Lyonnais's ownership and control over a Californla insur

to transfer, voting or attempting to vote any proxy, consent 3f1cé company, Executive Life, in the early 1990s, and that

or authorization with respect to any voting rights’in an Respondent made false representations to the Board in
institution described in subsection'8(e)(7)(A) of the FDI Act 2001 and 2002 eoneerning the knewledge ef Credit
12 U.S.C. § 1818(e)(7)(A)); _ Lyonnais's then senior management (including Respen:
¢) from violating any voting agreement previously dent) relating to these aetivities.

approved by any federal banking agency; or At the request of Board Enforcement Counsel, the

Administrative Law Judge (“ALJ") overseeing this pro-
ceeding issued a subpoena to Cleary Gottlieb Steen &
Hamilton (“Cleary Gottlieb™), attorneys for Credit
Lyonnais, seeking notes taken by Cleary Gottlieb attorneys
at interviews conducted as part of an internal investiga-
tion of the Executive Life matter. Among the documents
requested were notes taken during twe interviews of
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Dominique Bazy (“Bazy"), a former Credit Lyonnais
executive, that took place in May and September 1999.
Bazy asserted that both sets of interview notes were subject
to the attorney-client privilege and that the September
1999 interviews were protected by the joint defense or
common interest privilege. At Bazy's request, Cleary Gott-
lieb declined to produce the notes of these interviews.
After Board Enforcement Counsel filed a motion with
the ALJ to overrule these, and other, privilege objections,
Bazy filed an opposition to Enforcement Counsel’s motion
and a sur-reply to its reply brief. Cleary Gottlieb repre-
sented that it and its client Credit Lyonnais do not object to
producing the internal interview notes. On June 21, 2005,
the ALJ issued an Order rejecting Bazy's privilege claims
and ordering Cleary Gottlieb to produce the requested
interview notes within 20 days. On July 1, 2003, Bazy filed
with the ALJ a metien for interloeutory review of the
June 21, 2005, Order, and reguested the ALJ te stay the
production of the disputed documentis pending the inter=
leeutery review request. In his metien, Bazy centends that
the ALJ ignered evidenee dempnsirating that he had an
abjeetively reasenable belief that his May 1999 and Sep-
tember 1999 meetings with Cleary Gettlieb lawyers wers
suBjeet 18 atiorney-elient privilege; applied an Happropri-
ate standard in deiermining the attorney-ehient privilege
issHe given Bazy's eircurmstance; and impreperly held that
Eleary Getilieh eould nilaterally waive the jeint defense
agreeiment privilege with respect to the content of the
September 1999 meetings. Beard Enfercement €gunsel
filed 4 respanse {8 Bazy's metion, arauing that the Board's
Rules of Practice (“Rules”) d8 8t 4l1aw 2 nenparty steh
4 Bazy 10 seek Inierigeuisry review By the Board. 1n a
reply 18 ERforeement eaunsel’s fespanse, Bazy aroued that
he 13 2n Interesied Paﬁy 18 the pracesding as It relates 8
the enforcement of the §HB§88H% Served o €Elgary &otHien
and that the Beard's Rules ot ﬁ%f%SHE% merely failed 18
EBRIemplate P Eﬁﬁi&ﬂa& glfetmstance. 8n iﬁi? H, 2663,
the Akt granied & stay oF Ine Srdgk feguir B% Elgar
&3l ?(588{{88 108 YocEHments, And: BHISHARE 13 HA

form Bractics Rulg 38%:%%%?:”3: refered Bazy's maten 18
the Board far Anal $spositian:
Dissussision

A. Availability of Interlocutory Review

The Board’s Rules of Practice provide that “[a]ny request
for interlocutory review shall be filed by a pantyy with the
administrative law judge within 10 days of his or her ruling
..." 12 CFR 263.28(c) (emphasis added). The Rules also
specifically define “party” to include only “the Board and
any person named as a party in any notice.” 12 CFR
263.3(j). Thus, under this definition, the only “party” in
this proceeding, other than the Board, is Jean Peyrelevade,
and Bazy, as a nonpaily, is not entitled to interlocutory
review under the Board's rules.

Bazy's arguments to the contrary are not persuasive.
Bazy first argues that he is plainly "an interested party to

the action as it relates to Enforcement Counsel's attempt to
obtain production of the meeting notes” based upon his
substantial participation in the proceedings relating to the
notes. While Bazy obviously has an interest in the outcome
of the production issue, the Board’s rules are clear that
interlocutory review Is available only to a “petson named
as a party in [the] notice.”

Bazy also argues that the Rules “do not appear to
contemplate the unique procedural posture of his present
circumstance.” The lack of an available administrative
remedy for Bazy’s circumstance does not, in and of itself,
demonstrate a failure to conterplate the existence of such
a circurnstance, nor does it leave Bazy without a remedy.
In fact, the Rules contemplate allowing a party to seek
interlocutory review of an ALJ discovery order that
reguires the production of allegedly privileged materials,
while ineluding ne comparable provision for nenparty
subpoenas, such as the subpoena at issue here. Conpare
12 CFR 263.25 (document requests to parties) wiith 12 CFR
263.26 (decumment subpoenas (o nenparties).

This distinction in the Rules pertaining to remedies
available in party and nonparty discovery is logical. If a
party fails to comply with a discovery order, the Board
can review the discovery orders at the end of the proceed-
ing or on an interlocutory basis under Rule 263.28 and
impose effective relief. If a nonparty fails to comply with a
discovery order, however, the remedy is court enforcement.
See 12 CFR 263.26(c). Administrative subpoenas are not
otherwise self-enforeing. See genenailyy, Gevennmesir of the
Territory of Guaim V. Seallantl/ Sewvikes, Ine. 958 F.2d 1150,
1153-54 (D.C. Cir. 1992) (neting that party (o
administrative proceeding fay apply to distriet ceurt to
enferee subpoena issued By ALJ under ageney proece-
dures). Thus, if Cleary Gotilieb declined to preduse the
deeuments in vielatien of the ALJ's Order, Enfereement
Counsel eould seek t8 enferse the swbpeena in distist
esurt. 12 CFR 263.26(¢). Similathy, in the event that Cleary
Goitlieh decides to pradues e doeumenis pursuant e the
ALJ's Order, Bazy eould initiate a eaurt aetion and assert
any Q_ﬂég@ﬁ privilege _Elﬁii’ﬁ% in an aHempt t8 enjein Clsary
Gottlied from complying with the Order. Thus, the Board's
diseavery fles reflset a egnseieus decision 8 distinguish
Between party and nenparty discovery, a8 demensiraied by
the enactinent of separate rules setting forih distinet H?fe&%:
dures 18 Be applied with regard 8 each catessry o discov-
&y reguests:

Interlocutory appeals are generally disfavored because
they interrupt the main proceeding and distract from the
completion of the case. They present the decisionmaker
with small and often disjointed parts of the wnderlying
case, often out of context, prior to the development of the
entire case. Accordingly, federal court rules and practice
evince a “firm congressional policy against interlocutory
or ‘plecerneal” appeals, and courts have consistently given
effect to that policy.” Abngyy v. United Stales, 431 U.S. 651,
656 (1976).

The Board's rules and prior decisions reflect the same
policy against interlocutory review. Interlocutory review
is always discretionary even when the rules permit it, see
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12 CFR 263.28(b) (the Board “may exercise interlocutory
review' under specified circumstances), and in prior cases
the Board has noted that “the scope within which such
discretion should be exercised is extremely narrow,”
reflecting “a strong and longstanding policy against piece-
meal appeals before a final judgment.” In the Maiterr of
Ineuss Co., 86 Fedriat! Reseiver Bullktitn 246 (2000). In that
light, the Board’s rules limiting interlocutory review to a
party are consistent with other aspects of the rules relating
to such reviews.

In short, because the Board's Rules expressly reserve
interlocutory review to parties, Bazy is not entitled to
interlocutory review of the ALJ's June 21, 2005, Order.

B. Bazy's Privilege Claims

In the alternative, given the deferential standard with which
the Board treats an ALJ's discovery decisions, even if the
Board were to grant interlocutory review, it would affirm
the ALJ's Order with respect to Bazy's privilege claims.

1. AttormeyyCligitn: Privilkgge Claim

Using the widely adopted fiive-factor test set forth by the
Third Circuit in Bevill], Brestkr & Sciwdarm Assett Wiamage-
mentt Corp., 805 F.2d 120, 125 (3d Cir. 1986) to determine
whether a corporation’s attorney is separately representing
a corporate employee, the ALJ properly determined that
Cleary Gottlieb represented only Credit Lyonnais and not
Bazy during the interviews conducted by the firm in May
1999 and September 1999 as part of Credit Lyonnais's
internal investigation. Under settled law, corporate employ-
ees seeking to establish the existence of a separate
attorney-cliient privilege with corporate counsel must
show, ameng other things, that ‘‘the substanee ef their
conversations with [ecounsel] did net eoneern fhatters
within the company ef the general affairs ef the eompany.”
1., 805 F.2d at 123. Here, it is undisputed that Bazy's
interview related speeifically to “matters within the eom-
pany"; he dees net elaim that he was seeking adviee frem
Cleary Geitlieb in his individual eapaetiy. Thus, the €9h-
fieting recerd evidenee regarding Bazy's asseried beligf
that the interviews were confidential is immaterial ie the
determination regarding privilege. Meredver, By the time
of the Sepiember 1999 interview, Bazy had retained his
8wh caunsel at the request of Eredit Lyonnais. This refutes
Q_Hz feasenable argyment that Bazy believed eleaty Gat:
%@g s&%ﬁg acting as his attorney during the Sepiember 1999
hg-

2. Jointr Deffnsee Privilbgee Claim

Finally, Bazy has failed to demonstrate that a joint defense
privilege applies to the content of his September 1999
interviews. Although Bazy cites case law noting that a joint
defense privilege protects communications between an
individual and an attorney for another when the communi-
cations are part of an ongoing and joint effort to set up a

common defense strategy, he has failed to present any
evidence demonstrating the existence of a joint defense
agreement between himself and Credit Lyonnais. While a
written agreement is not required to establish the existence
of a joint defense privilege, a party must show, among
other things, that “the parties had agreed to pursue a joint
defense strategy.” Bevill], Brestkn; suprai, 805 F.2d at 126;
see alse U.S.v. Weissmain, 195 F.3d 96, 100 (2d Cir. 1999)
(neting that in order to demonstrate the existence of a joint
defense privilege, a showing of some form of joint strategy
is neecessafy, ‘‘rather than merely the impression of one
side”).

Bazy's only support for his joint defense privilege claim
is his stated belief that it was “[his] understanding that the
Cleary Gottlieb attorneys would maintain the confidential-
ity of [his] statements during [the September 1999] meet-
ing.’ Bazy Declaration, §7. Bazy has made no assertion
that Cleary Gottlieb or Credit Lyonnais directly or indi-
rectly communicated to him an agreement to pursue a joint
defense strategy. Bazy's unilateral belief is plainly insuffi-
eient to establish the existence of a joint agreement, as
foted in the cases cited above. Accordingly, Bazy has
failed to establish that a joint defense privilege exists with
respect to his September 1999 interview.

As set forth herein, the arguments advanced by Bazy fail
to demonstrate an appropriate basis upon which the Board
may grant interlocutory review of the ALJ's Order given
his nonparty status. In the alternative, even if the Board
were to grant interlocutory review, it would affiim the
ALJ's June 21, 2005, Order with regard to Bazy's privilege
claims. Accordingly, the Board declines Bazy's request for
interlocutory review of the ALJ's June 21, 2005, Order.

By order of the Board of Governors, this 5th day of
August, 2005.

Board of Governors of the
Federal Reserve System

JENNIFER J. JOHNSON
Secvetaryy of the Board

In the Maitter of

Jeam Peeyebbarade,
A fhemeer insitniGosedifitlied partyy of Crediir Lvgormais

03-041-CMP-I
03-041-B-1
03-041-E-1

Datertitingston en Moo s [nanbeatdsry Reaview

Batidgesanad

On December 18, 2003, Board Enforcement Counsel initi-
ated this proceeding against Respondent Jean Peyrelevade
("Peyrelevade™). In the Notice of Charges, Enforcement
Counsel alleged that Peyrelevade participated in alleged
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violations of the Bank Holding Company Act of 1956 in
his role as chairman of Credit Lyonnais, specifically with
respect to Credit Lyonnais’s ownership and control over
a California insurance business, Executive Life, and that
Peyrelevade made false representations to the Federal
Reserve Board in 2001 and 2002 regarding his knowledge
of these alleged violations. Peyrelevade, who resides in
France, is also currently under indictment in the United
States District Court for the Central District of California
for alleged conduet relating to the Exegutive Life matter,
but has net appeared in the United States te defend the
pending charges. Franee’s extradition treaty with the
United States does not permit Frereh nationals (8 be exira-
dited to the United States. See Article 3, Paragraph 1, 1996
U.S.T. LEXIS 53 (entered inte foree February 1, 2002,
WY State. 9V/HoCUMRING/RIGAMZAIRM BRH3S Ri).

On February 1, 2005, in response to the parties’ Joint
Motion for the Issuance of Requests for International Judi-
cial Assistance (“the Joint Motion’"), the Administrative
Law Judge (“ALJ”) issued Letters of Request and Com-
missions to a consular official under the Hague Convention
for the Taking of Evidence Abroad authorizing testimony
to be taken in Paris of 13 French national witnesses pro-
posed by the parties, including Peyrelevade. The Joint
Motien noted that the parties were not asking the ALJ to
determine at that peint whether particular depositions were
for discovery purposes or for preservation of testimony
purpeses. In faet, the Jeint Motion spesifically indicated

Rules or offered into evidence at the hearing under
Rule 263.36 of the Board's Rules.

On July 1, 2005, Peyrelevade filed with the ALJ a
Request for Interlocutory Review of the June 6 Order (*‘the
Request’). In the Request, Peyrelevade contends that inter-
locutory review is appropriate and necessary in this case
because the ALJ’s ruling improperly resolves a controlling
issue of law by denying consideration of Peyrelevade’s
deposition testimony and by barring Peyrelevade from
preserving his testimony by way of a testimonial deposi-
tion pursuant to Rule 263.27 of the Board's Rules, thereby
eliminating his ability to “presetve a full and accurate
record for the Beard's eonsideration.” Peyrelevade alse
contends that interlecutery review is appropriate in order
te aveid the additisnal delay and expense of reinitiating the
lengthy preeess of arranging and faking Peyrelevade’s
depesition in Franee, whieh weuld Be reguired iR the svent
that the Beard later medifies the AL¥'s June 6 Order:

Board Enforcement Counsel filed a response to Peyrel-
evade’s Request for Interlocutory Review, arguing that the
Board has previously denied an almost identical request for
interlocutory review in an earlier enforcement action and
that Peyrelevade has failed to satisfy any of the elements
necessary for the Board to find that the circumstances “are
extraordinary enough” to merit interlocutory review. On
July 22, 2005, the ALJ, pursuant to Rule 263.28(e) of the
Board's Rules, referred Peyrelevade's Request for Inter-
lecutory Review te the Board forfinaddigngsition(footnote2

Enfereement Counsel's intention o file a metien with @& August 15, 2005, the ALJ granted a request by Peyrelevade

ALJ regarding the propesed testimeny of Respendent figsleav (?Pto file an additional reply in support of his Request for

well as two siher French wiinesses of Regpeﬁaeﬁtnm@cut REVIKH. Accordlngly, Peyrelevade's additional reply

were alse named in the indieiraent eharges in Califernia), g/ Sgﬁransgmée lo ar({3oard on August 15, 2005 end footnote)
But that Beeause of the lead time neeessary 8 seheduls the gab

depesitions in Franee, the parties agreed 8 submit their
fequest ig the ALJ, S%B@ﬁﬁ% the guicome of Enfereement
eaunsel ggﬁﬂgﬁgg{g LigngfootnotelNotably,onAugust26,
Accordln ly, on rad9 }thﬁ%FW iRistn Rf-dustics
& rergsted deRgsitions aad 1001RAtek: other
thi §°&%H‘tgbﬁe ORIEFBAHR YN A8 1RAYY ENILESIRN
ovasehiled) MotiaR i E?F ER9YESUPInE MRS AINRE
thegsn;fgtsy ?esA Hf'%h tb Y IRISYaR, P G0 REEANLE
1 isstbe onlyiQYMBRER N Lﬂrﬁﬁésoﬁn%rﬁé‘}ngﬁ@f@@ufﬁ
the United Siates platar-dha R ePasiige o ngidaken
0 fLERfGH I T APYOD I kiINey ENIT $1MEN SO
ﬁe&le%';g)u?ﬂermy be%[leélg \f%dewﬁ] %é?chﬂ%‘ OQ’%I‘S%%QSI ared
ataneghlig B@dﬁé UGBS QL RIAENCS, (st
ﬁﬂlﬁ% f&Pe{FJX RS Sn %ra%%' OAD 9 RIS esg"{%@
H}at féﬁ’n crlmlnaingn 1ctme%?s't'0& t1efct)'rnﬂony t%l S[\éat
or i ih WAL

stitute 8 testlmon in__order to arr
i tes unonr?:el I ecessa o ¢ 9

Eegp@@ g pItaL ndiment. i Glarnie qog

e %réﬁt'ﬁoqéle'ea&gcgﬁaa@%é i

e P

urn let 6 b %{i %ﬁa gg_yjfe evt?e 5: sarvesqda%ncica, ﬁoadj dozé

11’1(1 t%] ngl%?le%ta S¢ evag IE)I’EegI %bboa cn

o% e stan ar B T %119% nd ccorgD
5 Vhal pesFolatae SO RS, it o B ket

ppesewe—m&testlmony under Rule 263.27 of the Board's

Applicable Standard

Rule 263.28 of the Board's Rules provides that the Board
may exercise interlocutory review of an ALJ's ruling if the
Board finds that:

(1) the ruling involves a controlling question of law or
policy as to which substantial grounds exist for a
difference of opinion;

(2) immediate review of the ruling may materially
advance the ultimate termination of the proceeding;

(3) subsequent modification of the ruling at the conclu-
sion of the proceeding would be an inadequate rem-
edy; or

(4) subsequent modification of the ruling would cause
unusual delay or expense.

12 CFR 263.28(b). These provisions are similar to
28 U.S.C. §1292(b), which sets forth the circumstances
under which federal appellate courts may exercise jurisdic-
tion over interlocutory appeals. Thus, the Board has previ-
ously observed that “[w]hile section 1292(b) and case law
governing Interlocutory review in civil proceedings are not
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binding in this administrative proceeding, they provide
useful guidance to the [agencies] in deciding procedural
issues such as the one presented here.” In re Incus Co. Lid,
86 Fedkral! Resenvee Bullktiin 246 (2000) (citations omitted).

The Board has also repeatedly emphasized that inter-
locutory review is discretionary, and that “‘the scope within
which such discretion should be exercised is extremely
narrow.” Id. (citations omitted). The Board's limitation
on interlocutory review reflects a strong and longstand-
ing federal policy against piecemeal appeals before a
final judgment. Id. (citing Swilzertndd Cheese Assty, Ine. v,
E. Heiness Maikeir, Ine., 385 U.S. 23, 24-25 (1966)).
Accordingly, while a finding of oene of the four cireum-
stanees set forth in Rule 263.28(b) is a necessary precon-

and to what extent an in limine ruling on the admissibility
of evidence would control the outcome of a proceeding
absent the holding of the hearing, a ruling in the context of
that hearing, and the issuance of a recommended deci-
sion.” Id.

Peyrelevade contends that the instant matter is distin-
guishable from Phanaom and does involve a controlling
issue of law in that the ALJ has ruled not only that
Peyrelevade may not introduce his deposition as testimony
at the hearing, but also that his deposition cannot be taken
to preserve his testimony pursuant to Rule 263.27, thereby
eliminating his ability to “preserve a full and accurate
record for the Board’scensidiekatitng (foolnnieBBayklaviatgis
histeehen hiksows wWiinese lishpidnat orR Eaforeguling on

ditien te interleeutory review by the Beakd, it is net alene
sufficient to reguire that the Beard grant sueh review.” Ig.
All feur of the prerequisites are to be used te guide the

mentuGunseds.MhiiesEnforeamenit Gounsehcoind take Peyrel-
RMadecs depositianunderthe Baardy discavery redesy 32 CFR 263.53,
Faforcement Geunsgl haystindicatad-that theyige, nat inptend to do so

Beard in the exereise of its diseretion. Id. at 246.

Interlocutory appeals are generally disfavored because
they undermine the independence of the trial judge, expose
the parties to harassment and the burdensome costs of a
succession of separate appeals, promote delay, and require
the unnecessary expenditure of scare judicial resources.
See Firestones Tire & Ruttiierr Co. v. Rigjordi, 449 U.S. 368,
374 (1981); Catlin v. United Stairs, 324 U.S. 229, 233-34
(1945). Thus, the Board has stated that a party seeking
interlogutory review ‘“has the burden of persuading the
Board that exeeptional cireurnstances justify a departire
from the basie policy of postponing appellate review until
after the entry of finall judgment.” Meus, at 246-47, (guet:
ing Coopeiss & Lybiandi v. Livesaw, 437 U.S. 463, 475
(1678)).

For the reasons set forth below, the Board determines
that Peyrelevade has failed to meet that burden, and his
request for interlocutory review is denied.

II. Analysis of June 6 Order Under Standard of
Rule 263.28(b)

A. Existbenee of Comtatliige Questioon of Law or Rulicy

Peyrelevade contends that the June 6 Order involves a
“controlling question of law or policy as to which substan-
tial grounds exist for a difference of opinion.” The Board
has previously noted that ““[p]retrial rulings on the admissi-
bility of evidence are not ordinarily subject to interlocutory
review.” In re Phanany;, Order Demyinge Motiom forr Iater-
loeutisy Revieaw, Docket Nos. 91-037-E-17 and 91-043-E-
17, p. 3 (Sept. 12, 1995) (citing Coursem v. AJH. Rebins
Co., Ine.,, 764 F.2d 1329, 1342 (9th Cir. 1985)). More
speeifically, the Board has deterfnined, on nearly identieal
faets, that no centrolling guestion of 1aw or policy existed,
where the ALJ issued a prehearing erder ruling that a
foreign natienal respondent subject te a related pending
eriminal indietment may net present his testimeny at the
hearing via a depesition taken abread. Phanamsn, OFder
Demyinge Meties. il Ineiinseiosyy Revigws, at p. 4. 1n deny-
ing the metien fef inigrleeutery review in Phaaas, the
Board observed that “[ilt is impessible 8 knew whether

epdfaoppetail ieBrardedingds without recourse to his testi-
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RARGEn (REYS ARG IR ORI IR SR RO 88 nif
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HRGlEA5y2L 0I5 rRiaa8 NHEhiMRAGH NS HERESHI AN ESHIBRNYF
48N dhaPerBitad nuld VaRME:ON (5 HiComE F’ﬁd”é?
tﬂgg@ng As the Ninth Circuit noted in Coursen, "[i]n
linfigenrstings 29 QYIdhEs Yeih DA snREVE N nHols
imeossileds determine whsther B RORNARI WLl hsiRtait
diesein SHAh PG ARSET LR ighsailing, i therfqaisxt of
Giahidnd Shenterie O An@ifiche nGOWseon (it & #He8t
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1WC & Qreibility determinations, we cannot say that [the
ALJ's] ruling amounted to an abuse of discretion.”
Ptraraom—v—Board of Governors of the Federal Reserve
System, 135 F.3d 148 (D.C. Cir. 1998), cert. denied,
525 U.S. 947 (1998). Particularly in absence of authority to
the contrary, this opinion demonstrates that no substantial
grounds exist for a difference of opinion with regard to the
June 6 Order.

tHnlmportant
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Additionallyy, the Board does not find that immediate
review of the June 6 Order would materially advance the
ultimate termination of the proceeding or that subsequent
modification of the Order would be an inadequate remedy
or cause unusual delay or expense. Peyrelevade combines
his arguments with respect to these three criteria, contend-
ing only that because the June 6 Order precludes the taking
of Peyrelevade’s deposition for the purpose of preserving
testimomy, Unusual and unnecessary delay and expense will
result if review and modification of the June 6 Order are
deferred until the eonclusion of the proceedings befere the
ALJ. Peyrelevade argues that because sueh delay and
expense can be aveided threugh the Beard's exereise ef
interleeutery review, the ultimate terminatien of this pre-
eeeding woeuld be materially advaneed by the Beard's
deeision te exereise revisw.

In Phanaory, the Board determined that immediate
review of the ALJ's similar in limine ruling would not
materially advance the ultimate termination of the proceed-
ing and, moreover, that subsequent modification of the
ALJ's ruling would not lead to unusual expense or delay.
The Board specifically rejected Pharaon’s argument that
the entire proceeding would have to be repeated if the
Board subsequently decided that Pharaon should have been
permitted to testify by deposition. See In re Mharaon,
Ovderr Denyinge Metiom o Intenlbsuitosyy Reviw, Docket
Nes. 1-037-E-17 and 91-043-E-I7, p. 4 (Sept. 12, 1995).
Peyrelevade points out that the Beard's deeision denying
interloeutory review in Phanasn assufned that Enfercemment
Counsel in that proeeeding weuld take Pharaen’s depesi-
tien for diseovery purpeses and expressly anticipated that
the ALY weuld transmit the depesitien transeript te the
Beard aleng with any ether rejeeted exhibits. This was net,
Reweves, the eentrelling basis for the Beard's denial ef
interleeutory review in Phasans, and dees net warfant a
different oteome with respeet t8 the AL's J1ne 6 Order in

thismatiee(fodinete5ThhBdardnatesihatitaizodekitmaielys that
the June 6 Order is improper and thadeBlipedltoagpeahéard
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Ruerieqnest 20RoriTadendiey, Reyrelevaisasdderasiliomh
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Qiginakhe Board may grant interlocutory review of the
AIASs GhtlefoPdyrdIgfelte HE nATEEMBR ra AUV ARS G cdpy
PevaieYadaniathald RERVdEAR ARRIBPUARpRAIS: HRAR
wRigsoshe: sBB%gc 'Eg Yic§rantt BEHOS H{gr)‘e&w\’ﬁnﬁi the
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copgusiof off e Bearingo£esh RGOS 15, EFafP?fo
é\ggperlqllg&lyzd@g Board declines Peyrelevade's request for
nterlocutory review of the ALJ's June 6, 2005 Order.

By order of the Board of Gaygnarsy &‘6%}%%(1@?'&95
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