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Legal Developments: Third Quarter, 2006

ORDERS ISSUED UNDER BANK under section 3 of the BHC Act to become a bank holding
HOLDING COMPANY ACT company. FNCA, an unincorporated association that be-

came Boetie’s parent, later joined Boetie’s application.
Approximately 40 regional cooperative banks (“Re-

ORDERS IsSSUED UNDER SECTION 3 OF gional Banks") directly owned more than 90 percent of the

THE BANK HOLDING COMPANY ACT shares of Credit Agricole before the formation of Boetie
and the subsequent acquisition of Credit Lyonnais. Boetie

was formed in connection with Credit Agricole’s public

Fédération Nationale du Crédit Agricole offering of shares undertaken, in part, to facilitate its
Paris. France acquisitions® In connection with the share issuance by
! Credit Agricole, the Regional Banks sought to consolidate

their ownership interest in Credit Agricole and transferred

SAS Rue La Boétie their shares to Boetie.Boetie, which currently holds

Paris, France approximately 55 percent of Credit Agricole’s voting
shares, votes the shares of Credit Agricole in order to

Order Approving the Formation of Bank maintain the Regional Banks’ control of Credit Agricole.

. . e FNCA acts as a consultative and representative body for the
Holding Companies and Acquisition of a Regional Banks.
Bank FNCA, Boetie, Credit Agricole, and Calyon, S.A. (“Ca-
lyon™), ¢ Paris, a wholly owned French bank subsidiary of
Fédeération Nationale du Crédit Agricole (*FNCA”) and Credit Agricole (jointly, “FHC electors”), have also filed
SAS Rue La Boetie (*Boetie”) (together “Applicants”) elections to become and be treated as financial holding
have requested the Board’s approval under section 3 of theompanies pursuant to section 4(k) atjdbf the BHC Act
Bank Holding Company Act (‘BHC Act’} to become and section 225.82 and 225.91 of the Board’'s Regula-
bank holding companies and thereby retain control indi-tjon Y.7
rectly of Espirito Santo Bank (*ES Bank”), Miami, Notice of the proposal, affording interested persons an
Florida, through their subsidiary, Credit Agricole S.A. gpportunity to submit comments, has been published in the
(“Credit Agricole”), Paris, France, a foreign bank that is a Federal Register (68 Federal Register 34,608). The time
bank holding company within the meaning of the BHC for filing comments has expired, and the Board has consid-
Act.2 ered the proposal and all comments received in light of the
Applicants filed to become bank holding companies infactors set forth in section 3 of the BHC Act.
compliance with commitments made by Boetie in connec-
tion with a temporary exemption from certain filing require- — . )
ments of the BHC Act granted under section 4(c)(9) of thecé‘cjiﬁ&(;?;é(ﬁg.r'co'e was formerly known as Caisse Nationale de
BHC Act in 20032 The Board granted that exemption in 5. cCredit Agricole supports, coordinates, and supervises the opera-
conjunction with Credit Agricole’s proposed acquisition of tions of the Regional Banks and approximately 2600 local cooperative
Crédit Lyonnais (“Credit Lyonnais”), another French bank banks, which operate a retail branch network in France. FNCA,
also in Paris, to allow Boetie and Credit Agricole to acquire F‘Oet'e' Credit Agricole, and the regional and local cooperative banks
. - . 2 . ogether comprise the Credit Agricole Group. Boetie and FNCA
Credit Lyonnais’s U.S. nonbanking subsidiaries subject t0gngage in no activities in the United States except through Credit

the condition that Boetie seek approval from the BoardAgricole.
6. Calyon is the successor to Crédit Agricole Indosuez, S.A., Paris,

_ France.

1.12 U.S.C. §1842. 7. See 12 U.S.C. 881843(k) and)( 12 CFR 225.82 and 225.91.

2. Credit Agricole controls indirectly more than 25 percent of the FHC electors have provided all the information required under Regu-
voting shares of Banco Espirito Santo, S.A., Lisbon, Portugal. lation Y. Based on all the facts of record, the Board has determined that

3. 12 U.S.C. §1843(c)(9). Section 4(c)(9) of the BHC Act provides these elections to become and be treated as financial holding compa-
that the Board may grant to foreign companies exemptions from thenies are effective as of the date of this order. ES Bank and applicable
provisions of section 4 of the act, provided such exemptions are noforeign banks are well capitalized and well managed in accordance
substantially at variance with the purposes of the BHC Act and are inwith the applicable provisions of Regulation $ee 12 CFR 225.90
the public interest. and 225.2.
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Credit Agricole, with total consolidated assets of approxi-
mately $913 hillion, is the largest bank in France.® Credit
Agricole conducts banking and nonbanking operations in
the United States indirectly through Calyon and Credit
Lyonnais, a wholly owned subsidiary of Credit Agricole.
Calyon operates branches in New York, Chicago, and Los
Angeles and representative offices in Houston and Dallas.
Credit Lyonnais operates arepresentative officein New York
and an agency in Miami. ES Bank, the U.S. subsidiary bank
of Banco Espirito Santo, S.A., is an indirect subsidiary of
Credit Agricole.® Banco Espirito Santo, S.A. aso operates
abranchin New York. Calyon engages through subsidiaries
in the United States in a broad range of permissible
nonbanking activities, including securities and futures trad-
ing, leasing, financing, brokerage, and financial consulting
activities.10

ES Bank has total assets of approximately $409 million
and has one office in Miami. ES Bank is the 87th largest
insured depository organization in Florida, controlling
deposits of approximately $301 million, which represent
less than 1 percent of the total amount of deposits of
insured depository ingtitutions in the state.1

FINANCIAL, MANAGERIAL, AND SUPERVISORY
CONS DERATIONS

Section 3 of the BHC Act requires the Board to consider the
financial and managerial resources and future prospects of
the companies and depository institutions involved in the
proposal and certain other supervisory factors. The Board
has carefully considered these factors in light of al the
facts of record, including confidential supervisory and
examination information from the various U.S. banking
supervisors of the institutions involved, publicly reported
and other financial information, and information provided
by Applicants and public comment on the proposal. The
Board aso has consulted with the Commission Bancaire,
which has primary responsibility for the supervision and
regulation of French banks, including Credit Agricole.

In evaluating the financial factorsin proposalsinvolving
new bank holding companies, the Board reviews the finan-
cial condition of the applicants and the target depository
institutions. The Board aso evaluates the financial condi-
tion of the pro forma organization, including its capital
position, asset quality, and earnings prospects, and the

8. French asset and ranking data are as of December 31, 2004, and
these data are based on the exchange rate then in effect. Domestic
assets are as of June 30, 2006, and deposit data and rankings are as of
June 30, 2005.

9. Credit Agricole also is deemed to control indirectly Banca Intesa
S.p.A., Milan, Italy, which operates a branch in New York.

10. Calyon Securities, Inc., New York, New York, aU.S. subsidiary
of Calyon, engages in certain securities underwriting and dealing
activities that are permissible for a bank holding company that has
financial-holding-company status. Boetie and Credit Agricole have
engaged in these activities indirectly under the temporary authority of
section 4(c)(9) of the BHC Act described above.

11. In this context, depository ingtitutions include commercial
banks, savings banks, and savings associations.

impact of the proposed funding of the transaction.

The Board has carefully considered the financial factors
of this proposal. France's risk-based capital standards are
consistent with those established by the Basel Capital
Accord (“ Accord”). The capital ratios of Credit Agricole
and Applicants foreign subsidiary bankswith U.S. banking
operations would continue to exceed the minimum levels
that would be required under the Accord and are considered
equivalent to the capital levels that would be required of a
U.S. banking organization. In this regard, Applicants
subsidiary banks with U.S. banking operations are well
capitalized. The Board aso has considered the financial
resources of Applicants and other organizationsinvolved in
the proposal. Based on its review of these factors, the
Board finds that the financial factors of the proposal are
consistent with approval.

The Board also has considered the managerial resources
of the organizations involved and the combined organiza-
tion.12 The Board has reviewed the examination records of
ES Bank and the U.S. banking operations of the organiza-
tions involved in the proposal, including assessments of
their management, risk-management systems, and opera
tions. In addition, the Board has considered its supervisory
experiences and those of the other relevant banking super-
visory agencies with ES Bank and the U.S. banking
operations of organizations involved in the proposal and
their records of compliance with applicable banking law,
including compliance with anti-money-laundering laws.13
Furthermore, the Board has consulted with the Commission
Bancaire about Applicants and about the manageria re-
sources of Credit Agricole, including its compliance with
applicable laws and regulations.’4 Credit Agricole and

12. A commenter asserted that Boetie violated the BHC Act by
acquiring the voting shares of Credit Agricole before submitting the
proposal to the Board for approval. In addition, the commenter
complained that Boetie and Credit Agricole violated the BHC Act
through the acquisition of all the shares of Credit Lyonnais in 2003
without the Board's prior approval for the acquisition of Credit
Lyonnais's nonbanking operations. The commenter asserted that the
Board lacked authority to waive the BHC Act’s application filing
requirements with respect to such transactions and inappropriately
shielded such transactions from comment. As noted above, Boetie and
Credit Agricole have operated the U.S. subsidiaries under the tempo-
rary authority granted by the Board under section 4(c)(9) of the BHC
Act, which does not provide for public notice.

13. A commenter cited various news and congressional reports from
2003 through 2005 regarding allegations that ES Bank concealed
assets and money laundering in connection with accounts held for the
benefit of certain international individuals, including former Chilean
President Augusto Pinochet. According to those reports, ES Bank’s
relationship with the Pinochet family ended in January 2000. As noted
above, the Board has considered the assessments of the Federa
Deposit Insurance Corporation (* FDIC" ), ES Bank’s primary federal
supervisor, of the bank’ s compliance with anti-money-laundering laws
in confidential reports of examination.

14. Three commenters expressed concern about Credit Agricole's
managerial record in light of past enforcement matters, including an
enforcement action concerning alleged false representations by Credit
Lyonnais in connection with its investment in Executive Life, afailed
California insurer. The Board notes that there is no evidence or
allegation that Credit Agricole was involved in any manner in the
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Applicants' subsidiary banks with U.S. banking operations
are considered to be well managed.1s Based on all the facts
of record, the Board has concluded that considerations
relating to the manageria resources!® and future prospects
of the organizations involved in the proposal are consistent
with approval.

Section 3 of the BHC Act also provides that the Board
may not approve an application involving a foreign bank
unless the bank is subject to comprehensive supervision or
regulation on a consolidated basis by the appropriate
authorities in the bank’s home country.2” As noted, the
Commission Bancaire is the primary supervisor of French
banks, including Credit Agricole. The Board has previously
determined in orders approving applications'® filed under
the International Banking Act and the BHC Act involving
Credit Agricole, that Credit Agricole is subject to compre-
hensive supervision on a consolidated basis by its home

matters that resulted in the issuance of the enforcement action against
Credit Lyonnais. Moreover, this conduct occurred before Credit
Lyonnais became a subsidiary of Credit Agricole in 2003. In January
2004, Credit Agricole and Credit Lyonnais agreed to a consent order
that wasjointly issued by the Board and the Commission Bancaire that
called for the organization to enhance its global compliance programs
and provided for close cooperation between the Board and the
Commission Bancaire to ensure that the terms of the consent order
were met. The Board has considered Credit Agricole's actions to
comply with the consent order. See Order to Cease and Desist and
Civil Money Penalty, December 18, 2003, between Credit Lyonnais
and the Board; Order Issued upon Consent, January 8, 2004, among
Credit Agricole, Credit Lyonnais, the Commission Bancaire, and the
Board.

In addition, acommenter cited news reports about finesimposed by
the Tokyo Stock Exchange and the Japanese Securities Dealers
Association against Credit Agricole Indosuez's securities brokerage
subsidiary in Japan in 2003. Credit Agricole subsequently imple-
mented a Globa Enhanced Compliance Program designed to ensure
compliance with regulatory requirements in various jurisdictions in
which Credit Agricole operates. As noted, the Board consulted with
the Commission Bancaire about Credit Agricole’s compliance with
applicable laws and regulations.

15. See 12 CFR 225.90(c).

16. A commenter aleged Credit Agricole and Credit Lyonnais are
signatories to international human rights and environmental agree-
ments and that the organizations have exhibited a lack of environmen-
tal and human rights standards. The Board notes that such matters are
not within the limited statutory factors the Board may consider when
reviewing an application under the BHC Act. See Western Bancshares,
Inc. v. Board of Governors, 480 F.2d 749 (10th Cir. 1973).

17. See 12 U.S.C. §1842(c)(3)(B). As provided in Regulation Y, the
Board determines whether a foreign bank is subject to consolidated
home country supervision under the standards set forth in Regula
tion K. See 12 CFR 225.13(a)(4). Regulation K provides that aforeign
bank will be considered subject to comprehensive supervision or
regulation on a consolidated basis if the Board determines that the
bank is supervised or regulated in such a manner that its home country
supervisor receives sufficient information on the worldwide operations
of the bank, including its relationship with any affiliates, to assess the
bank’s overall financial condition and its compliance with laws and
regulations. See 12 CFR 211.24(c)(1).

18. See Caisse Nationale de Crédit Agricole, 86 Federal Reserve
Bulletin 412 (2000); Crédit Agricole Indosuez, 83 Federal Reserve
Bulletin 1025 (1997); Caisse Nationale de Crédit Agricole, 81 Federal
Reserve Bulletin 1055 (1995).

country supervisor.1® Based on al the facts of record, the
Board has concluded that Credit Agricole continues to be
subject to comprehensive supervision on a consolidated
basis by its home country supervisor.20

In addition, section 3 of the BHC Act requires the Board
to determine that an applicant has provided adequate
assurances that it will make available to the Board such
information on its operations and activities and those of its
afiliates that the Board deems appropriate to determine and
enforce compliance with the BHC Act.2t The Board has
reviewed the restrictions on disclosure in the relevant
jurisdictionsin which Applicants operate and have commu-
nicated with relevant government authorities concerning
access to information.

In addition, Applicants have committed that, to the
extent not prohibited by applicable law, each will make
available to the Board such information on the operations
of its afiliates that the Board deems necessary to determine
and enforce compliance with the BHC Act and other
applicable federal law. Applicants also have committed to
cooperate with the Board to obtain any waivers or exemp-
tions that may be necessary to enable their affiliates to
make any such information available to the Board. In light
of these commitments, the Board has concluded that Appli-
cants have provided adequate assurances of access to any
appropriate information the Board may request. For these
reasons, and based on all the facts of record, the Board has
concluded that the supervisory factors it is required to
consider under section 3(c)(3) of the BHC Act are consis-
tent with approval.

COMPETITIVE CONS DERATIONS

Section 3 of the BHC Act prohibits the Board from
approving a proposal that would result in a monopoly or
would be in furtherance of an attempt to monopolize the
business of banking in any relevant banking market. In
addition, section 3 of the BHC Act prohibits the Board
from approving a proposed bank acquisition that would

19. The Board has previously determined that Banco Espirito Santo,
S.A. and BancaIntesa S.p.A. are subject to comprehensive supervision
on a consolidated basis. See E.S. Control Holding SA. et al., 86 Fed-
eral Reserve Bulletin 418 (2000); Banca Intesa Sp.A., 86 Federal
Reserve Bulletin 433 (2000). Calyon has also been determined to be
subject to comprehensive supervision on a consolidated basis. See
Calyon, SA., 92 Federal Reserve Bulletin C197 (2006). Credit
Lyonnais has not previously been determined to be subject to compre-
hensive supervision on a consolidated basis. Credit Lyonnais is
supervised by the Commission Bancaire on substantialy the same
terms and conditions as Credit Agricole, Calyon, and other French
banks previously reviewed by the Board. See, e.g., BNP Paribas,
91 Federal Reserve Bulletin 51 (2005); Société Générale, 87 Federal
Reserve Bulletin 353 (2001). Therefore, the Board has concluded that
Credit Lyonnaisis subject to comprehensive supervision on a consoli-
dated basis by its home country supervisor.

20. Boetie and FNCA are considered to be part of the Credit
Agricole Group. Therefore, the Commission Bancaire has access to
the financial statements of Boetie and FNCA and may monitor
relationships between those entities and Credit Agricole.

21. See 12 U.S.C. §1842(c)(3)(a).
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substantially lessen competition in any relevant banking
market, unless the anticompetitive effects of the proposal
are clearly outweighed in the public interest by its probable
effect in meeting the convenience and needs of the commu-
nity to be served.22 The applications result from a reorgani-
zation of shareholder interests in Credit Agricole, which
had no effect, adverse or otherwise, on competition in the
marketplace. Based on all the facts of record, the Board
concludes that the proposal would not have a significantly
adverse effect on competition or on the concentration of
banking resources in any relevant banking market and that
competitive considerations are consistent with approval.

CONVENIENCE AND NEEDS CONSIDERATIONS

In acting on a proposal under section 3 of the BHC Act, the
Board also must consider the effects of a proposal on the
convenience and needs of the communitiesto be served and
take into account the records of the relevant insured
depository institutions under the Community Reinvestment
Act (“CRA").22 The CRA requires the federal financia
supervisory agencies to encourage insured depository insti-
tutions to help meet the credit needs of the local communi-
ties in which they operate, consistent with their safe and
sound operation, and requires the appropriate federal finan-
cia supervisory agency to take into account a relevant
depository ingtitution’s record of meeting the credit needs
of its entire community, including low- and moderate-
income (“ LMI™) neighborhoods, in eval uating bank expan-
sionary proposals.24

The Board has considered carefully al the facts of
record, including reports of examination of the CRA perfor-
mance records of ES Bank, datareported by ES Bank under
the Home Mortgage Disclosure Act (“ HMDA”),25 other
information provided by Applicants, confidential supervi-
sory information, and public comment received on the
proposal. A commenter criticized ES Bank’s responsive-
ness to the credit needs of LMI borrowers and communi-
ties. The commenter also expressed concern, based on 2001
and 2002 HMDA data, about the lack of home mortgage
applications by African Americans to ES Bank.

A. CRA Performance Evaluation

As provided in the CRA, the Board has evaluated the
convenience and needs factor in light of the evaluations by
the appropriate federal supervisors of the CRA perfor-
mance records of the relevant insured depository institu-
tions. An institution’s most recent CRA performance evalu-
ation is a particularly important consideration in the
applications process because it represents a detailed, on-site
evaluation of the institution’s overall record of perfor-

22.12 U.S.C. §1842(c)(1).
23.12 U.S.C. §2901 et seq.
24.12 U.S.C. §2903.

25. 12 U.S.C. §2801 et seq.

mance under the CRA by itsappropriatefederal supervisor.26

ES Bank received a “ satisfactory” rating at its most
recent CRA performance evaluation from the FDIC, as of
September 26, 2003 (“ 2003 Evaluation”).2” Applicants
have no plans to ater the CRA program of ES Bank.

ES Bank, the only subsidiary of Applicants that is
subject to the CRA, is a wholesale bank for CRA evalua-
tion purposes. Examiners noted in the 2003 Evaluation that
as a wholesale bank, ES Bank does not have the business
infrastructure to directly serve the credit and banking
service needs of typica retail customers, including LMI
individuals and small businesses, and that the bank must
satisfy its CRA obligations through community develop-
ment activities.

In the 2003 Evaluation, examiners characterized ES
Bank’s community development lending as satisfactory
overall. Examiners stated that during the evaluation pe-
riod,22 ES Bank exhibited a good record of community
development lending and had been responsive in meeting
the needs of its assessment area, including financing
projects for affordable housing, revitalization, and social
services to low-income people. During the evaluation
period, ES Bank originated seven community development
loans totaling $5.1 million. Examiners described bank
officers as proactive in identifying qualifying loans in a
highly competitive environment for community develop-
ment loans and noted that the officers had taken a leader-
ship role in some loans. Examiners noted that ES Bank
demonstrated flexibility during the evaluation period by
helping to initiate aloan consortium to finance low-income
housing acquisitions and construction in its assessment
area.

ES Bank has represented that it continues to respond to
the needs of its assessment area through community devel-
opment lending activities since the 2003 Evaluation. From
January 2004 through May 2006, ES Bank originated more
than $10.1 million in community development loans in its
assessment area. As an example, ES Bank represented that
the bank approved a $4.5 million loan in 2006 to finance an
apartment building in an LMI census tract, which will be
converted into condominiums and sold at substantially
lower prices than new construction units.

Examiners characterized ES Bank’s performance under
the investment test in its assessment area as satisfactory.
During the evaluation period, ES Bank made qualified
investments and donations totaling more than $2.6 mil-
lion. Examiners noted that ES Bank’s investment and
donation activities demonstrated a good effort by the bank
to serve the needs of its assessment area, particularly in

26. See Interagency Questions and Answers Regarding Community
Reinvestment, 66 Federal Register 36,620 and 36,640 (2001).

27. A commenter criticized ES Bank’s record of small business
lending and home mortgage lending to LMI borrowers and in LMI
communities. Examiners evaluate the record of community develop-
ment of ES Bank and other wholesale banks through review of
community development loans, qualified investments, or community
development services. See 12 CFR 345.25(a).

28. The evaluation period was August 29, 2000, through Septem-
ber 26, 2003.
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light of very strong competition for qualified investments
in the assessment area. ES Bank represented that it has
made more than $1 million in qualified investments since
the 2003 Evaluation.

In the 2003 Evaluation, examiners noted that ES Bank
had provided community development services that were
generaly responsive in supporting community develop-
ment needs. During the evaluation period, bank officers
provided financial services education to alocal school and
technical assistance to nine nonprofit organizations. ES
Bank has continued to provide community development
services in its assessment area since the 2003 Evaluation.

B. HMDA Data and Fair Lending Record

The Board has carefully considered the lending records and
HMDA data of ES Bank in light of the public comments
received on the proposal. A commenter expressed concern,
based on 2001 and 2002 HM DA data, that ES Bank lacked
home mortgage applications by African-American borrow-
ers. The Board has reviewed the HMDA data from 2001
through 2005 that were reported by ES Bank in the Miami,
Florida Metropolitan Statistical Area, which comprises the
bank’ s assessment area.

Although the HMDA data might reflect certain dispari-
ties in the rates of loan applications, originations, denials,
or pricing among members of different racial or ethnic
groups in certain local areas, they provide an insufficient
basis by themselves on which to conclude whether or not
ES Bank is excluding any racial or ethnic group or
imposing higher credit costs on those groups on a prohib-
ited basis. The Board recognizes that HMDA data aone,
even with the recent addition of pricing information, pro-
vide only limited information about the covered loans.2®
HMDA data, therefore, have limitations that make them an
inadequate basis, absent other information, for concluding
that an institution has engaged in illegal lending
discrimination.

The Board is nevertheless concerned when HMDA data
for aningtitution indicate disparitiesin lending and believes
that all banks are obligated to ensure that their lending
practices are based on criteria that ensure not only safe and
sound lending but also equal access to credit by creditwor-
thy applicants regardless of their race. Because of the
limitations of HMDA data, the Board has considered these
data carefully and has taken into account other information,
including examination reports that provide on-site evalua-
tions of compliance by ES Bank with fair lending laws. In
the fair lending review conducted by the FDIC in conjunc-
tion with the bank’s CRA evauation in 2003, examiners

29. The data, for example, do not account for the possibility that an
institution’s outreach efforts may attract alarger proportion of margin-
dly qualified applicants than other institutions attract and do not
provide a basis for an independent assessment of whether an applicant
who was denied credit was, in fact, creditworthy. In addition, credit
history problems, excessive debt levels relative to income, and high
loan amounts relative to the value of the real estate collateral (reasons
most frequently cited for a credit denial or higher credit cost) are not
available from HMDA data.

noted no substantive violations of provisions of applicable
fair lending laws. The Board also consulted with the FDIC
about the concerns expressed by commenters.3°

The record aso indicates that ES Bank has taken steps
designed to ensure compliance with fair lending and other
consumer protection laws. Applicants represented that ES
Bank has implemented fair lending policies, procedures,
and training programs, including annual compliance train-
ing for al consumer lending department personnel on the
prevention of illegal prescreening and on discouragement
or exclusion of credit applicants. Formal lending policies
address significant criteriafor loan approvals by the bank’s
senior management or loan committee. Applicants also
represented that ES Bank’ s fair lending policies and proce-
dures are designed to ensure that loan officers price loans
uniformly and avoid illegal discrimination and that current
and proposed lending activities and customer complaints
are reviewed. In addition, Applicants represented that ES
Bank provides for an independent review of the lending
activities of the bank to ensure al lending practices are in
full compliance with al laws, regulations, and internal
policies and procedures. Applicants further stated that an
independent consulting firm audits these efforts annually
and that those results are provided to the Internal Audit
Committee of the Board of Directors and the bank’'s
Compliance Department and Legal Department. Applicants
do not plan to implement significant changes to ES Bank’s
compliance policies and programs.

The Board also has considered the HMDA data in light
of other information, including ES Bank’s CRA commu-
nity development activities and the overall performance
records of ES Bank under the CRA. These established
efforts demonstrate that the institution is active in helping
to meet the credit needs of its entire community.

C. Conclusion on Convenience and Needs and
CRA Records

The Board has carefully considered all the facts of record,
including reports of examination of the CRA records of the

30. A commenter questioned the veracity of ES Bank’s reporting of
no denials of home mortgage applications in 2001 and 2002 and
generally aleged that the bank prescreened its home mortgage appli-
cations. Specifically, the commenter contended that ES Bank violated
HMDA by not accurately reporting its home mortgage applications
and violated the Equal Credit Opportunity Act (“ ECOA”) (15 U.S.C.
§1691 et seq.) by not providing adverse action notices when required.
ES Bank has represented that it reported no denials because it is a
wholesale bank engaged primarily in international private banking and
that its residential mortgages are generally extended as an accommo-
dation to private banking customers where a mortgage loan approval
would be expected. The commenter also questioned ES Bank’'s
characterization of loans generated by brokers as accommodation
loans. Applicants represented that ES Bank began using two licensed
mortgage brokers in 2001 in an effort to increase its loan portfolio
during a period when internal referrals had slowed. Applicants also
represented that ES Bank’s brokers referred a small number of
mortgage loans to the bank in 2005. The Board has consulted with the
FDIC, the primary federal supervisor of ES Bank, about the bank’s
record of compliance with HMDA and ECOA in connection with this
matter.
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institutions involved, information provided by Applicants,
comments received on the proposal, and confidential super-
visory information. Based on areview of the entire record,
and for the reasons discussed above, the Board concludes
that considerations relating to the convenience and needs
factor and the CRA performance records of the relevant
depository institutions are consistent with approval.

Conclusion

Based on the foregoing and in light of all the facts of
record, the Board has determined that the proposal should
be, and hereby is, approved.3! In reaching this conclusion,
the Board has considered al the facts of record in light of
the factorsit isrequired to consider under the BHC Act and
other applicable statutes.32 The Board' s approval is specifi-
caly conditioned on compliance by Applicants with the
conditions in this order and all the commitments made to
the Board in connection with the proposal. For purposes of
this action, the commitments and conditions are deemed to
be conditions imposed in writing by the Board in connec-
tion with its findings and decision and, as such, may be
enforced in proceedings under applicable law.

By order of the Board of Governors, effective Septem-
ber 8, 2006.

Voting for this action: Chairman Bernanke, Vice Chairman Kohn,
and Governors Warsh, Kroszner, and Mishkin. Absent and not voting:
Governor Bies.

ROBERT DEV. FRIERSON
Deputy Secretary of the Board

31. A commenter requested that the Board hold a public hearing or
meeting on the proposal . Section 3 of the BHC Act does not require the
Board to hold a public hearing or meeting on an application unless the
appropriate supervisory authority for any of the banks to be acquired
makes a timely written recommendation of denial of the application.
The Board has not received such a recommendation from any supervi-
sory authority. Under its rules, the Board also may, in its discretion,
hold a public meeting or hearing on an application to acquire a bank if
necessary or appropriate to clarify factual issues related to the
application and to provide an opportunity for testimony (12 CFR
225.16(e)). The Board has considered carefully the commenter’s
request in light of all the facts of record. In the Board's view, the
commenter had ample opportunity to submit comments on the pro-
posal and, in fact, submitted written comments that the Board has
considered carefully in acting on the proposal. The commenter's
request fails to demonstrate why written comments do not present its
views adequately or why a hearing or meeting otherwise would be
necessary or appropriate. For these reasons, and based on all the facts
of record, the Board has determined that a public hearing or meeting is
not required or warranted in this case. Accordingly, the request for a
public hearing or meeting on the proposal is denied.

32. A commenter also requested that the Board extend the comment
period. As previously noted, the Board has accumulated a significant
record in this case, including reports of examination, confidential
supervisory information, public reports and information, and public
comment. In the Board's view, the commenter has had ample oppor-
tunity to submit its views and, in fact, has provided multiple written
submissions that the Board has considered carefully in acting on the
proposal. Based on areview of al the facts of record, the Board has
concluded that the record in this case is sufficient to warrant action at
this time and that neither an extension of the comment period nor
further delay in considering the proposal is warranted.

First National Bank Group, Inc.
Edinburg, Texas

Order Approving the Acquisition of Shares
of a Bank Holding Company

First National Bank Group, Inc. (“ First National” ), a bank
holding company within the meaning of the Bank Holding
Company Act (“BHC Act”), has requested the Board's
approval under section 3 of the BHC Act? to acquire up to
9.9 percent of the voting shares of Southside Bancshares,
Incorporated (“ Southside”), Tyler, Texas, and thereby
acquire an indirect interest in Southside Delaware Financial
Corporation, Dover, Delaware, and Southside’s subsidiary
bank, Southside Bank, also of Tyler.2

Notice of the proposal, affording interested persons an
opportunity to submit comments, has been published in the
Federal Register (71 Federal Register 28,865 (2006)). The
time for filing comments has expired, and the Board has
considered the proposal and all comments received in light
of the factors set forth in section 3 of the BHC Act.

First National, with total consolidated assets of $3.3 bil-
lion, is the 22nd largest depository organization in Texas,
controlling deposits of $2.4 hillion, which represent less
than 1 percent of total deposits of insured depository
institutions in Texas (“ state deposits”).3 Southside, with
total consolidated assets of $1.8 hillion, is the 36th largest
depository organization in Texas, controlling deposits of
$1 billion. If First National were deemed to control South-
side on consummation of the proposal, First National
would become the 14th largest depository organization in
Texas, controlling deposits of approximately $3.4 billion,
which would represent 1 percent of state deposits.

The Board received acomment from Southside question-
ing First Nationa’s stated intention to make a passive
investment in Southside and expressing concerns about the
management of First National. The Board has considered
carefully Southside’s comments in light of the factors it
must consider under section 3 of the BHC Act.

The Board previously has stated that the acquisition of
less than a controlling interest in a bank or bank holding
company is not a normal acquisition for a bank holding
company.# The requirement in section 3(a)(3) of the BHC
Act that the Board's approval be obtained before a bank
holding company acquires more than 5 percent of the
voting shares of a bank, however, suggests that Congress

1. 12 U.S.C. §1842.

2. First National currently owns 4.91 percent of Southside's voting
shares and proposes to acquire the additional voting shares through
purchases on the open market.

3. Asset data are as of March 31, 2006, and statewide deposit and
ranking data are as of June 30, 2005.

4. See, e.g., Brookline Bancorp, MHC, 86 Federal Reserve Bulletin
52 (2000) (“ Brookline™ ) (acquisition of up to 9.9 percent of the voting
shares of a bank holding company); GB Bancorporation, 83 Federal
Reserve Bulletin 115 (1997) (acquisition of up to 24.9 percent of the
voting shares of a bank); Mansura Bancshares, Inc., 79 Federal
Reserve Bulletin 37 (1993) (acquisition of 9.7 percent of the voting
shares of a bank holding company).
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contemplated the acquisition by bank holding companies of
between 5 percent and 25 percent of the voting shares of
banks.5 On this basis, the Board previously has approved
the acquisition by a bank holding company of less than a
controlling interest in a bank or bank holding company.®

First National has stated that the acquisition is intended
as a passive investment and that it does not propose to
control or exercise a controlling influence over Southside
or Southside Bank. In support of its stated intention, First
National has agreed to abide by certain commitments
previously relied on by the Board in determining that an
investing bank holding company would not be able to
exercise a controlling influence over another bank holding
company or bank for purposes of the BHC Act.” For
example, First National has committed not to exercise or
attempt to exercise a controlling influence over the manage-
ment or policies of Southside or any of its subsidiaries; not
to seek or accept representation on the board of directors of
Southside or any of its subsidiaries; and not to have any
director, officer, employee, or agent interlocks with South-
side or any of its subsidiaries. First National also has
committed not to attempt to influence the dividend policies,
loan decisions, or operations of Southside or any of its
subsidiaries. Moreover, the BHC Act prohibits First Na-
tional from acquiring additional shares of Southside or
attempting to exercise a controlling influence over South-
side without the Board's prior approval.

The Board has adequate supervisory authority to moni-
tor compliance by First National with the commitments and
the ability to take enforcement action against First National
if it violates any of the commitments.2 The Board also has
authority to initiate a control proceeding against First
National if facts presented later indicate that First National
or any of its subsidiaries or affiliates in fact controls or
exercises a controlling influence over Southside for pur-
poses of the BHC Act.® Based on these considerations and
all other facts of record, the Board has concluded that First
National would not acquire control of, or have the ability to
exercise a controlling influence over, Southside through the
proposed acquisition of voting shares.

FINANCIAL, MANAGERIAL, AND SUPERVISORY
CONS DERATIONS

Section 3 of the BHC Act requires the Board to consider the
financial and managerial resources and future prospects of
the companies and banks involved in the proposal and
certain other supervisory factors. The Board has considered
carefully these factors in light of al the facts of record,
including among other things, confidential reports of

5. See 12 U.S.C. §1842(a)(3).

6. See, e.g., Brookline; North Fork Bancorporation, Inc., 81 Federal
Reserve Bulletin 734 (1995); First Piedmont Corp., 59 Federal
Reserve Bulletin 456, 457 (1973).

7. See, e.g., Emigrant Bancorp, Inc., 82 Federal Reserve Bulletin
555 (1996); First Community Bancshares, Inc., 77 Federal Reserve
Bulletin 50 (1991). These commitments are set forth in the appendix.

8. See 12 U.S.C. §1818(b)(1).

9. See 12 U.S.C. §1841(a)(2)(C).

examination and other supervisory information received
from the primary federal supervisors of the organizations
and ingtitutions involved in the proposal, publicly reported
and other financia information, information provided by
First National, and public comment received on the proposal.

In evaluating financial factorsin expansion proposals by
banking organizations, the Board reviews the financia
condition of the organizations involved on both a parent-
only and consolidated basis, as well as the financial condi-
tion of the subsidiary banks and significant nonbanking
operations. In this evaluation, the Board considers a variety
of information, including capital adequacy, asset quality,
and earnings performance. In assessing financial factors,
the Board consistently has considered capital adequacy to
be especially important. The Board al so evaluates the effect
of the transaction on the financial condition of the appli-
cant, including its capital position, asset quality, earnings
prospects, and the impact of the proposed funding of the
transaction.1©

Based on its review of the financial factors, the Board
findsthat First National has sufficient resourcesto effect the
proposal. First National and its subsidiary bank are well
capitalized and would remain so on consummation of this
proposal. The proposed transaction is structured as a share
purchase, and the consideration to be received by South-
side’s shareholders would be funded from First Nationa’s
existing liquid assets.

The Board also has considered the managerial resources
of the organizations involved in the proposed transaction.
The Board has reviewed the examination records of First
National, Southside, and Southside Bank, including assess-
ments of their management, risk-management systems, and
operations. In addition, the Board has considered its super-
visory experiences and those of the other relevant banking
supervisory agencies with the organizations and their
records of compliance with applicable banking law, includ-
ing anti-money-laundering laws. First National, Southside,
and Southside Bank are considered to be well managed.

Southside expressed concerns about the management of
First National that relate to First National’s proposal in
2004 to acquire a controlling interest in Alamo Corporation
of Texas (“ Alamo”) (the “ Alamo Proposal” ).1* Southside
has alleged that in the Alamo Proposal, First National

10. As previously noted, the proposal provides that First National
would acquire only up to 9.9 percent of Southside. Under these
circumstances, the financial statements of Southside and First National
would not be consolidated.

11. In 2004, First National applied to the Board for prior approval to
acquire up to 14.99 percent of the voting shares of Alamo and to
control Alamo. See First National Bank Group, Inc., 91 Federal
Reserve Bulletin 71 (2005). Alamo claimed that First National, in
conjunction with its president and a First National shareholder, acted
together to acquire more than 5 percent of Alamo’s shares without the
Board's prior approval. Id. at 72. The Board reviewed all the facts of
record and concluded that the shares of First National and its president
should not be aggregated with the shareholder’s shares. Accordingly,
the Board determined that First National did not violate the BHC Act
and approved the proposa. First National did not acquire up to
14.99 percent of Alamo’s shares and subsequently divested its entire
shareholding in Alamo.
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acquired shares of Alamo in violation of the BHC Act.
Alamo made the same allegation in its comments on the
Alamo Proposal. In approving the Alamo Proposal, the
Board considered this allegation in light of the record and
found no violation of the BHC Act. In considering South-
side’ s reiteration of this claim, the Board has reviewed the
information provided by Southside and First National and
confidentia supervisory information, and has found no new
facts that would support modifying the Board’s previous
findings and determinations in the Alamo Proposal .12

Based on all the facts of record, the Board has concluded
that the financial and managerial resources and the future
prospects of First National, Southside, and their subsidiar-
ies are consistent with approval of this application, as are
the other supervisory factors the Board must consider under
section 3 of the BHC Act.

COMPETITIVE CONS DERATIONS

Section 3 of the BHC Act prohibits the Board from
approving a proposal that would result in a monopoly or
would be in furtherance of any attempt to monopolize the
business of banking in any relevant banking market. Sec-
tion 3 aso prohibits the Board from approving a proposal
that would substantially lessen competition in any relevant
banking market, unless the Board finds that the anticom-
petitive effects of the proposal clearly are outweighed in the
public interest by the probable effect of the proposal in
meeting the convenience and needs of the community to be
served.13

First National and Southside do not compete directly in
any relevant banking market. Based on all the facts of
record, the Board has concluded that consummation of the
proposal would not have a significantly adverse effect on
competition or on the concentration of banking resourcesin
any relevant banking market and that competitive consider-
ations are consistent with approval .

In this proposal, Southside aleges that the same shareholder
identified by Alamo acted as a nominee purchaser for First National in
acquiring the shares of Alamo and that the shareholder subsequently
sold those shares to First National shortly after the Board approved the
Alamo Proposal. First National denied Southside's allegations and
stated that there was no agreement, oral or written, between First
National’s management and this shareholder to purchase his shares.

12. Southside also claimed that in connection with the Alamo
Proposal, First National purchased shares of Alamo through a tender
offer that did not comply with applicable federal securities laws. In
addition, Southside alleged that First National made improper com-
ments about Alamo and its management to Alamo shareholders in
connection with the tender offer. First National commenced a tender
offer for shares of Alamo stock on or about March 28, 2005. Southside
alleged that First National made severa stock purchases before the
March 28 tender offer, that those purchases constituted a tender offer,
and that First National did not comply with applicable federal
securities laws in connection with those purchases. First National
represented that the individuals who sold their sharesto First National
before March 28, 2005, approached First National and that al those
transactions were individually negotiated. The Securities and Ex-
change Commission (“ SEC”) has the authority to investigate and
adjudicate any violations of federal securities laws. The Board has
consulted with the SEC regarding Southside's allegation.

13. 12 U.S.C. §1842(c)(1).

CONVENIENCE AND NEEDS CONS DERATIONS

In acting on a proposal under section 3 of the BHC Act, the
Board also must consider the effects of the proposal on the
convenience and needs of the communitiesto be served and
take into account the records of the relevant insured
depository ingtitutions under the Community Reinvestment
Act (* CRA").1* The Board has considered carefully all the
facts of record, including evaluations of the CRA perfor-
mance records of First National’s and Southside’s subsid-
iary banks, other information provided by First National,
and confidential supervisory information. First National
Bank received an “ outstanding” rating at its most recent
CRA evduation by the Office of the Comptroller of the
Currency, as of October 7, 2002. Southside Bank also
received an “ outstanding” rating at its most recent CRA
performance evaluation by the Federal Deposit Insurance
Corporation, as of August 1, 2004. Based on al the facts of
record, the Board concludes that considerations relating to
the convenience and needs factor and the CRA perfor-
mance records of the relevant depository institutions are
consistent with approval.

CONCLUSION

Based on the foregoing and all the facts of record, the
Board has determined that the application should be, and
hereby is, approved. In reaching its conclusion, the Board
has considered al the facts of record in light of the factors
that it is required to consider under the BHC Act and other
applicable statutes. The Board's approval is specifically
conditioned on compliance by First National with the
conditions imposed in this order and the commitments
made to the Board in connection with the application. The
conditions and commitments are deemed to be conditions
imposed in writing by the Board in connection with its
findings and decision herein and, as such, may be enforced
in proceedings under applicable law.

The acquisition of Southside’s voting shares may not be
consummated before the 15th calendar day after the effec-
tive date of this order, or later than three months after the
effective date of this order, unless such period is extended
for good cause by the Board or the Federal Reserve Bank of
Dadllas, acting pursuant to delegated authority.

By order of the Board of Governors, effective Septem-
ber 11, 2006.

Voting for this action: Chairman Bernanke, Vice Chairman Kohn,
and Governors Bies, Warsh, Kroszner, and Mishkin.

ROBERT DEV. FRIERSON
Deputy Secretary of the Board

Appendix

In connection with its application to acquire up to 9.9 per-
cent of Southside, First National committed that it will not:

14. 12 U.S.C. §2901 et seq.
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(1) exercise or attempt to exercise a controlling influence
over the management or policies of Southside or any
of its subsidiaries;

(2) seek or accept representation on the board of directors
of Southside or any of its subsidiaries;

(3) serve, have, or seek to have any employee or represen-
tative serve as an officer, agent, or employee of
Southside;

(4) take any action causing Southside to become a subsid-
iary of First National;

(5) acquire or retain shares that would cause the combined
interests of First National and its officers, directors,
and effiliates to equal or exceed 25 percent of the
outstanding shares of any class of voting securities of
Southside;

(6) propose adirector or slate of directorsin opposition to
a nominee or date of nominees proposed by the
management or board of directors of Southside or any
of its subsidiaries;

(7) solicit or participate in soliciting proxies with respect
tpdany matter presented to the shareholders of South-
side;

(8) attempt to influence the dividend policies; loan, credit,
or investment decisions or policies of Southside; the
pricing of services, personnel decisions; operations
activities (including the location of any offices or
branches or hours of operation, etc.); or any similar
activities of Southside or its subsidiaries;

(9) dispose or threaten to dispose of shares of Southside
as a condition of specific action or nonaction by
Southside; or

(10) enter into any other banking or nonbanking transac-
tions with Southside or any of its subsidiaries, except
that First National may establish and maintain deposit
accounts with any depository institution subsidiary of
Southside, provided that the aggregate balance of all
such accounts does not exceed $500,000 and that the
accounts are maintained on substantially the same
terms as those prevailing for comparable accounts of
persons unaffiliated with Southside.

Glacier Bancorp, Inc.
Kalispell, Montana

Order Approving the Acquisition of a Bank
Holding Company

Glacier Bancorp, Inc. (“ Glacier”), a bank holding com-
pany within the meaning of the Bank Holding Company
Act (“BHC Act”), has requested the Board's approval
under section 3 of the BHC Act! to acquire Citizens
Development Company (“ Citizens” ), Billings, and its sub-
sidiary banks. First Citizens Bank of Billings, Billings;
First National Bank of Lewistown, Lewistown; Western
Bank of Chinook National Association, Chinook; First
Citizens Bank, National Association, Columbia Falls; and
Citizens State Bank, Hamilton, all of Montana.

Notice of the proposal, affording interested persons an
opportunity to submit comments, has been published in the
Federal Register (71 Federal Register 29,967 (2006)). The

1.12U.S.C. §1842.

time for filing comments has expired, and the Board has
considered the application and all comments received in
light of the factors set forth in section 3 of the BHC Act.

Glacier, with total consolidated assets of $4 billion, is
the second largest depository organization in Montana,
controlling depositsof $1.5 billion, which represent 11.8 per-
cent of total deposits of insured depository institutions in
Montana (“state deposits’).2 Glacier operates ten
subsidiary-insured depository institutions in ldaho, Utah,
Washington, Wyoming, and Montana.

Citizens, a small bank holding company with banking
assets of approximately $411 million, operates five
subsidiary-insured depository institutions in Montana. Citi-
zens is the eighth largest depository organization in the
state, controlling deposits of approximately $349.8 million.

On consummation of this proposal, and after accounting
for the proposed divestiture, Glacier would remain the
second largest depository organization in Montana, control-
ling deposits of approximately $1.8 billion, which represent
approximately 14.6 percent of state deposits.

COMPETITIVE CONS DERATIONS

Section 3 of the BHC Act prohibits the Board from
approving a proposal that would result in a monopoly or
would be in furtherance of an attempt to monopolize the
business of banking in any relevant banking m