Meeting Between Staff of the Federal Reserve Board, Federal Deposit
Insurance Corporation, and Office of the Comptroller of the Currency
and Morgan Stanley
May 23, 2019

Participants: David Lynch, Michael Pykhtin, Mark Handzlik, and Mark Buresh (Federal
Reserve Board)

Guowei Zhang and Ron Shimabukuro (Office of the Comptroller of the Currency)
Irina Leonova and Catherine Wood (Federal Deposit Insurance Corporation)

Andrew Nash, Parker Corbin, Nasir Ahmed, and William McCoy (Morgan
Stanley)

Summary: Staff of the Federal Reserve Board, Federal Deposit Insurance Corporation, and the
Office of the Comptroller of the Currency (collectively, the agencies) met with representatives of
Morgan Stanley to discuss the interagency notice of proposed rulemaking on the Standardized
Approach for Calculating the Exposure Amount of Derivative Contracts (SA-CCR). Morgan
Stanley discussed the impact of the SA-CCR proposal on particular business lines and
commercial clients. In particular, Morgan Stanley described risk-mitigating features of many
derivative contracts with commercial end-users of commodity derivatives and how these risk-
mitigating features might be incorporated into the SA-CCR framework. Morgan Stanley also
provided the attached materials for purposes of the discussion.

Attachment



lllustrative regulatory text

Financial collateral means collateral:

(3) For purposes of 12 C.F.R. § _.132(c), financadlateral includes the effective notional
amount of a qualifying letter of credit, as thatas defined in 12 C.F.R. § _.132(c)(2).

12 C.F.R. 8 _.132(c)(2).
(2) Definitions. For purposes of this paragraph (c), the followie§irdtions apply:

(|v) Qualifying letter of credit means a letter of credit:
(A) That is an eligible guarantee;
(B) That is provided by an eligible guarantor;
(C) In which the reference exposure is a derivativereoi

(D) In which the obligated party is a not a “finana@ald user,” as that term is
defined in 12 C.F.R. § [PRUDENTIAL MARGIN RULE] _;.and

(E) With respect to which the [BANK] has conducted midint legal review to
conclude with a well-founded basis (and maintaisgfficient written
documentation of that legal review) that in therdwaf a legal challenge
(including one resulting from a default or receslep, insolvency,
liquidation, or similar proceeding of the obligateatty) the relevant court
and administrative authorities would find a claiyntbe [BANK], as the
beneficiary, to enforce the effective notional amioof the letter of credit to
be legal, valid, binding and enforceable underdleof the relevant
jurisdictions.



lllustrative regulatory text

12 C.F.R. § .132(c)(2).

(2) Definitions. For purposes of this paragraph (c), the followie§irdtions apply:

(v) Qualifying derivative contract lien means an arrangement:

(A) In which a [BANK] has a perfected, first-prioritesurity interest or lien or,
outside of the United States, the legal equivalesteof in collateral that is not
financial collateral;

(B) In which the collateral secures the [BANK]'s creelposure in a derivative
contract with a counterparty that is not a “finah@nd user,” as that term is
defined in 12 C.F.R. § [PRUDENTIAL MARGIN RULES]2;.

(C) With respect to which the [BANK] has conducted wmidint legal review to
conclude with a well-founded basis (and maintaisgfficient written
documentation of that legal review) that in therdgwaf a legal challenge
(including one resulting from a default or recesrép, insolvency, liquidation, or
similar proceeding of the derivative contract ceuparty) the relevant court and
administrative authorities would find the first-grity security interest or lien of
the [BANK] to be legal, valid, binding and enforbdéaunder the law of the
relevant jurisdictions;

(D) In which the value of the collateral is not postivcorrelated with the
[BANK]'s credit risk exposure to the derivative ¢oact counterparty; and

(E) With respect to which collateral, if acquired i thuture by the [BANK], would
be held as, and in conformance with the conditapicable to, either:

@ assets acquired, by foreclosure or otherwise,drotidinary course of
securing or collecting a debt previously contradgtedood faith; or

(i) a merchant banking investment as permitted fonfired holding
companies under section 4(k)(4)(H) of the Bank HgdCompany Act
(12 U.S.C. 1843(k)(4)(H)).



lllustrative letter of credit contractual language

IRREVOCABLE STANDBY LETTER OF CREDIT FORMAT
DATE OF ISSUANCE:

[ADDRESSEE]
Re: Credit No.

We hereby establish our Irrevocabl&tandby Letter of Credit in your favor for thecaant of
(the "Applicant), for thaggregate amount not exceeding
United States Dollars ($ ), available to you at sight upon demand
at our counters at (Location in New York City) onbefore the expiration hereof against presentaton
us of one or more of the following statements, daied signed by a representative of the beneficiary

[“Applicant has failed to make a payment, delivenytransfer of collateral (each such failure, an

“Owed Amount”) pursuant to the [ISDA Master] Agreemt dated as of :

between beneficiary and Applicant, as the same lbeagmended and such Owed Amount remains
outstanding at the time of drawing hereunder. \Wtoee, the undersigned does hereby demand
payment of the Owed Amount under the Letter of @iedhe amount of $[¢].”]

[‘A Letter of Credit Default (as defined in the P® Master] Agreement dated as of

, between beneficiary and Applicaist the same may be amended, the
“Agreement”¥ has occurred and is continuing with respect toltbter of Credit or the Letter of
Credit no longer constitutes an Eligible Letter@kdit (as defined in the AgreementyVherefore,
the undersigned does hereby demand payment oftine endrawn amount of the Letter of Credit.”]

[“The Letter of Credit has fewer than 30 days remmg prior to the date of expiration and
beneficiary has not received either (i) a replag@nhetter of credit in an equal amount and in form
and from an issuer acceptable to it or (i) USalsllin an amount equal to the undrawn amount of the
Letter of Credit. Wherefore, the undersigned doeeby demand payment of the entire undrawn
amount of the Letter of Credit.”]

1 The Letter of Credit must be irrevocable and umitional and contain no provision (outside of tlieedt control of the
beneficiary) that could prevent the issuing bawkfibeing obliged to pay out in a timely manner upogsentation that appears
on its face to comply with the terms and conditiohthe Letter of Credit.

2 The definition of “Letter of Credit Default” in thunderlying master agreement is negotiated betéeeparties. For example,
it may include a failure to perform by the lettéicoedit’s issuing bank pursuant to the terms efltiter of credit.

3 The definition of “Eligible Letter of Credit” inhie underlying master agreement is negotiated bettyeeparties. It may
include eligibility standards that require the isgubank to maintain minimum capital and crediings requirements.
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[“An Event of Default [or Termination Everit[as defined in the [ISDA Master] Agreement dated a
of between beneficiary and Aapticas the same may be amended) has
occurred and is continuing with respect to ApplicanVherefore, the undersigned does hereby
demand payment of the entire undrawn amount of ¢tieer of Credit.”]

This Letter of Credit shall expire at our countens at 5 pm New York time.

Partial and multiple drawings are permitted hedeun

The amount which may be drawn by you under thigelceof Credit shall be automatically
reduced by the amount of any drawings paid by weuthis Letter of Credit.

All costs and banking charges pertaining to thittér of Credit are for the account of the
Applicant. Failure of the Applicant to pay any Buamounts shall not affect your rights to make
drawings under this Letter of Credit.

As used herein the termBlisiness Day” means (a) a day on which we (at our above adpeges
open for the purpose of conducting a commerciakingrbusiness and (b) a day on which banking
institutions in New York, New York, generally arpem for the purpose of conducting a commercial
banking business. If demand for payment is madgolyhereunder on a Business Day on or prior to
4:00 p.m., New York time, and your drawing cerafie conforms to the terms and conditions hereof,
payment shall be made to you on the next immedgiatgtceeding Business Day. If demand for payment
is made by you hereunder on a Business Day afi@rptm., New York time, and your drawing
certificate conforms to the terms and conditiongbk payment shall be made to you on the second
immediately succeeding Business Day.

Any notice, demand, draw request or other comnatiic hereunder shall be delivered by hand,
by nationally recognized overnight courier, or hgdimile to:

Attention:

Facsimile No.:

4 Reference should be made to the term, if any, ustite underlying master agreement for an eariyiteation that is other
than an Event of Default.



We hereby agree with you that documents drawn ruawdle in compliance with the terms of this
Letter of Credit shall be duly honored, payablénimediately available US Dollars upon presentatisn
specified herein.

This Letter of Credit shall be governed by theetnational Standby Practices (ISP98),
International Chamber of Commerce Publication N&0 §ISP”")°, except to the extent that the terms
hereof are inconsistent with the provisions ofI®, in which case the terms of this Letter of @rekall
govern. As to matters not covered by the ISPtartde extent not inconsistent with the ISP ortdrens
hereof, this Letter of Credit shall be governedabg construed in accordance with the law of théeSia
New York, including Article 5 of the Uniform Comnmal Code as in effect in that State.

[BANK SIGNATURE]

S |sp adopts international banking standards farpretation and application of its rules and idtdchexpressly for the standby
letter of credit practice as separate and apant free commercial letter of credit practice. Ithe set of rules governing the
majority of standby letter of credits issued byafigial institutions.
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lllustrative lien contractual language

Often when entering into a secured credit facilitith one or more lenders, the commercial end
user/borrower (“hedge counterparty”) will be regadirto hedge certain risks associated with the
transaction linked to the relevant loan, or thedeedounterparty seeks to generally hedge agasist ri
associated with its operations. In any such casbanking organization may be asked to becomelgehe
provider, regardless of whether it or one of itBliafes is included as a lender in the securedlitre
facility, having the hedges secured by the facdityollateral as credit support. Prior to acceptm
security interest in or lien on assets as sectoitguch hedging transactions with a hedge couatgrpa
diligence by hedge provider’s counsel of the reivaan documents is warranted, whereby each of the
below-listed points is verified and other saliessilies relating to the security of hedges are ifilemhé

» Review of any relevant Credit Agreement and/orrereditor Agreement to confirm:
= ifincurring debt under hedges is permitted arahy restrictions apply;

» if permitted hedges may be secured by liens on searity interest in the collateral
under the loan’s collateral/security documents tamdcriteria such hedges must satisfy to
be secured as such (e.g., hedge provider mustleredar or an affiliate of a lender,
satisfy a rating requirement, or execute a join@eran intercreditor agreement); and

= if obligations under secured hedges rank pari paamsd ratably with the credit
agreement’s (most senior) loan obligations for payts from proceeds of the collateral
following an event of default.

* Review of any relevant Collateral/Security Docunseatconfirm:
» the relevant liens and/or security interests haentlgranted/perfected, and

= coverage expressly includes obligations under sechedges and when such coverage
terminates.

Once any relevant loan documentation has beenwedi@nd it has been ascertained, to the satisfactio
of the hedge provider’s internal credit/risk offisethat hedging obligations can be secured olitigat
thereunder to the same extent as the (most sdom) obligations, the hedging transactions may be
entered into and documented under an ISDA Mastereégent (YISDA”) containing the below
protective provisions for the hedge provider.

* Termination rights triggered by the occurrencerof af the following “Additional Termination
Events” (or any combination thereof):

6 The documentation should also be reviewed to oter the if the hedge provider of secured hedgssalng voting rights
under any relevant credit agreement and/or intdittne agreement (e.g., voting with respect to aalease of collateral,
amendments to/waivers under the credit agreemesther loan documents).

7 The ISDA’s Additional Termination Events are sulhjeo negotiation based on the terms of any relelaan documents. For
example, if such loan documents extend consentsrighhedge providers in respect of any materiatraiments thereto, the
“Material Amendment” provision becomes less critiwainclude in the ISDA.
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(i) Secured Party. If at any time (1) with respect to any paymentsdenainder the Credit Agreement or
distributions resulting from either the proceedsny Collateral (whether by collection, sale, dittion or
otherwise) or any guaranty issued for the bendfihe Secured Parties, [Hedge Provider] is not eufel
Party entitled to such payments or distributiondarmthe Transactions onpao rata andpari passu basis
with the Lenders as to the repayment of principalar the Credit Agreement or (2) [Hedge Counteyfsrt
obligations or liabilities to [Hedge Provider] umdkis Agreement are unsecured.

(i) Collateral Release. If either (1) all or substantially all of the Catéral is released from the liens of the
relevant Collateral Documents without the priortter consent of [Hedge Provider] or (2) Collatesal
released or sold in one or more transactions whiatiyidually or in the aggregate, is in an amothmit
would require the consent of the Lenders pursuatite terms of the Credit Agreement.

(i) Credit Agreement Termination. |If, at any time, the Credit Agreement is terminatelischarged or
otherwise ceases to be in full force and effect.

(iv) Material Amendment. If the Credit Agreement or any Collateral Docum@t in effect on the date of this
Agreement without giving effect to any waivers, ahments, supplements or other modifications afier t
date of this Agreement) is amended, supplementexth@rwise modified, or any term thereof is waivied,
each case, without [Hedge Provider’s] prior writtemsent, and such amendment, supplement, modficat
or waiver, as applicable, has a material advergectefas determined by [Hedge Provider]) on [Hedge
Provider’s] rights and/or obligations under thisrd&gment or under any Collateral Document (as iecefdn
the date hereof).

The following definitions are included in the ISDér the use of the above Additional
Termination Events:

“Collateral” means any and all collateral pledged to the SmtuParties under, or pursuant to, the Collateral
Documents.

“Collateral Documents” means the Credit Agreement, any intercreditoeagrent, any depositary agreement and any
security, pledge, guaranty or other collateral egrent related to the foregoing.

“Credit Agreement” means that certain Credit Agreement dated as _of , made by and among Party B, as
Borrower, ], as Administrative Agent, , as Syndication Agent, [ ], and the

other Lenders party thereto, as the same may badedesupplemented, [refinanced,] replaced or wilsermodified
from time to time.

“Lender” means any lender under the Credit Agreement hgldhe most senior security interest in the Calidte
relative to the other Secured Parties and makiegrhbst senior tranche of Loans (if multiple trareché Loans exist
under the Credit Agreement).

“Loan” means any loan made by a Lender under the Chepléement.

“Secured Party” means a secured party under the Collateral Dootsne

» Specifying the relevant loan’s collateral/securitgcuments as “Credit Support Documents”
under the ISDA with respect to the hedge countéypand specifying each party that executes
such documents as “Credit Support Providers” urttier ISDA with respect to the hedge
counterparty.

8 Provides additional protection under the ISDA tioe hedge provider in the form of an Event of Déféuany party to the
loan’s collateral/security documents fails to periprepudiates, or makes a misrepresentation thdegwr any of the specified
Credit Support Providers triggers a Bankruptcy évenler the ISDA.
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